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TO THE 


Right Honourable, 


Sir ORLANDO BRIDGMAN, Knight and Baronet, Lord 
Keeper of the Great Seal of England ; 

Sir JOHN KELING, Kr. Lord Chief ll 

Sir THOMAS TWISDEN, Ke. of bis al je 

Sir WILLIAM MORTON, Kr. W#uftices 1 adhd 

Sir RICHARD RAINSFORD, Kr. | 

Sir JOHN VAUGHAN, Ke. Lord Chief Juſtice] 

Sir THOMAS TERRIL, Kr. ob Maj: 

Sir JOHN ARCHER, Kr. Fuſtices — 

Sir WILLIAM WILDE, Kr. 


J 
Fir MATTHEW HALE, N.. Lord Chief Baron 
Sir CHRISTOPHER TURNER, Ke. 

Sir HUGH WINDHAM, Ke. " 
Sir T. LITTLEFON, Fe. 


of bs Haje- 
P fries Court of 
; Exchequer, 


. - 
My Lords, 
S the many growing and encreaſing Exile of the pre- 
ſent Age, require and are the cauſe of accumulating 


New Laws, which in ſome manner abrogate or alter the Old; 


#2 ; ſo 


The Epiſtle Dedicatory. 


ſo there is a conſtant neceſſity requiring New Books , that 
may give ſuitable Information touching all neceſſary Points fit 
for the Younger ſort of "Tyro's ts tobe inſtructed in. My Lords, 
This Volume, although at preſent it appears New to you, yet 5s 
a Second Impreſſion ; tha Firſh not quite finiſh d in the Preſs, 
totally 'Þ 1. in - late dreadfull Conflagration of the City of 
London 415 matter is of great conſequence Viz. 
Evidencłs 41210 lalẽcs raph To He Which of all Points 
merits chiefly to be well underſtood, becauſe many times Error 
therein proves fatal. I ſhall not Apologize for the Work, but 
Humbly ſubmit it to Your Honours favourable Fudgement, 
hoping it may ſo well Merit, as to receive the Advantages of a 
Free-Denizon, and by Tour Lordſvips approbation be inrolled 
45 4 Legitiquate Iſſue,: . Howewes I beg Jour Lordſhips pardon 
5 or this bold Intruſion, and to F av ur the W. ork, _ 7s 5 moſt 
Humbly preſented to you, by 


My Lords, 
* The Humbleſt of 
Your Lordſhips Servants, 


William Sheppard. 


Attttettttetez: 


of Common Aſſerances or Conveyances, 
Wt in General, 


SECT. I. | 
The ſeveral Kinds of Common A ſſurances, SECT. r; 


D)AHSLDOFOD touching the Common Aſſurances of the Realm, being that 
SIO Sdn whereby the pzoperty of Lands, Goods, Ponep, oz other 
LA Ye) Poſleſſions are transferred, oz are farther and better Aſſured 
22 and Confirmed from one man to another, oz are gained by one 
man from another; | 


% 


| are-of two ſozts, oz made two manner of wapes: 
S either by matter of Recozd,-the Pemozial oz Remembzance 

of ſome Court of Recozd, oz of the Judges of Recozd of ſuch 
Courts. And ſo they are made and contrived, either by Recozd of an higher na 
as by Act of Parliament, oz by Letters Patents from the Ring to his Hubjec, 7 A of Parlia- 
by Recognizances from the Subject to the Ring: whereof we have nothing to ſay in _ 3 
this place. Oz they are made and contrived bp a Recozd of another kind, as hy a — 
Fine, (ot all, thehigheft and moſt puillant and fozcible kind vf Allurance) being a Pine. 
kind of friendly Agreement between parties ta a feigned Suit, to make a Feoffſment 
of Retozd after a ſuppoſed Difference and Suit. Oꝛ a Common Recovery, which is Common Re- 
a ſuppoled Judgement had in a real Action foz Land by Conſent of Parties. And e. 
thele Aſſurances are alwayes had and contrived. in the Courts at Weſtminſter, oz 
ſome Courts of the like Power and Pziviledge. D they are contrived by Juvge- | 
ment in another kind of Action, oz by a Statute⸗Merchant, oz by a Recognizance in Statute. 


; d * — 
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the nature of a Statute-Staple, oz by the Enrollment of a Deed of Bargain and Ncenirznce. 


Sale. Oz the Aſſurance is made by matter of Deed in the Countrep, which is by an 1 * 
Inſtrument mitten in Parchment oz Paper, ſealed and delivered, to pꝛove and | 
teſkifie ſome Agreement of the Parties (whole Deed it is) to the things therein 

And lo Poſleſſions are ſometimes transferred oz gained by a Feoffment ; which Feoffmene. 

is molt pzoperlp, where Land is conveyed by the wozd Enfeoffe to one and his heirs 


with Livery of Seiſin. Dz by Bargain and Sale; which is moſt pzoperly, where a Bargain stal 


man doth ſell his Land to another by the wozds Bargain and Sale. Oz by Gift and Gife & Grant, 
Gantz which, taken ſtrictly; is applied ro a Conveyance, oz palling of an Estate 
of Land oz Tenements to another in Tail, wherein the wozys Dedi & Conce ſſi 
are moſt commonly uled and this is called a Gift in Tail. Oz it is by Leaſe, which Lesſe. 
mot pꝛoperly is taken foz ſuch a Deed, oz Conveyance of Lands oz Tenements, by - . 
mich one man Demileth the {ame to another foz a leſs time than he hath therein 

and this is uſually made by the woꝛds Demiſe and Grant. Foz in caſcs where the 
Leſſee foz like oz years doth Gzant over _ his Eſtate oz Time to another, this 

| is 


— 
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Aſſignment. is moze pꝛoperly called an Aſſignment, Oz it is hy Surrender; which pꝛoperly is 
Surtender. a Died by which a man doth yield and deliver * Lands aud.Tenements, and 
his Efate therein; unto another that hath an higher and greater tate in the lame; 
Excharge-. wherein the wozd urrender is commonly uled. Oꝛ it is by Way of Exchange; 
which molt pꝛoperly is taken foz a Deed containing the mutual Gzants of equal In⸗ 
tereſts, the one in Exchange foz the other; wherein the wozds In Exchange are 
Gt. commonly uled. Dz it is by way ol Git only; which molt pꝛoperly doth impoꝛt 
the transferring of the Pzoperty of a thing from one to another by way of Gift, 
and without Conſideration ; wherein the woꝛd Give is commonly uſed. Dz it is bs 
Grant, way of Gꝛant; which moſt le ly dach | Did al, Ton depamte of ſuch a 
thing as is incozpozeal and lieth in Gzant, an undt in Live , And chat cannot 
paſs by woꝛd without Ded; ſuch;as are Rphnts; Reverſions, Services, Advowe 
lons in groſs, and the like: Oꝛ it doth intend the Gzant of ſuch perſons as can 
paſs nothing from themlelves to another but by Deed; ſuch as are Cozpozations, 
Corfcmarion, And the like; wherein the wozd Grant is commonly uled. Oꝛ it is by way of Con- 
kirmation 5 which molt p2operly is, where a man by his Deed doth confirm and 
ſettle the Eſtate oꝛ Right that another man already hath in any Lands oz Tene- 
R-l:aſc. ments, and is pꝛoperly done by this wozd Confirm. Oz it is by way of Releaſe ; 
| which may intend not only a Deed" which doth diſcbarge a mans Right oz Action, 
but allo doth impozt the Conveyance of a mans Intereſt, oz Right, which he hath to 
the Land that another hath in his poſſeſſion, g wherein he hach ſome Eſtate, And 
this is molt pzoperly made by the wozd Releaſe, oz Remiſe. Oz it is by wap of 
T«ſtzments Teſtament, oz laſt Will, and Devile thereby in vniting. 
* There are allo other Deeds of uſe in the transfercing of Pꝛoperties, oꝛ the ma- 
Obligation, King up of Contrags between men: as Obligations, which are Deeds by which 
meu binde themlelves to pay money, ox to do other things one to another; and the 
Condition. Conditions and Defeaſances annexed to Eſtates and Obligations. Oft all theſe we 
Defcaſance. ſhall ſpeak in ozder. And firlt of matters of Recozd, which thall be aur wozk in this 
Piece, and the Firſt Part of the Wozk. And, as God ſhall give life and ſtrength, 
of the other Part, matters of Deed in the Countrep, which thall be the Second 
Part of the Wozk, . 18 . 


S 


1 
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SECT, . Sect. 2. Some General things referred to Common Aſſurances 
| and Conveyances in general. 


8 S to Common Allurances and Convepances in general, and of both ſozts of 
Common Aſlurances together, and alunner, in this place take only thefe 
Conſiderations. | | | | 
Coaveyances . That all kind of Common Aſſurances, either by matter of Recozd in the 
dy matter of Courts of Juſtice, oz by matter of Ded in the Countrep, are much favoured in 
Record, = Law, becauſe they are of ſo near Concernment to men. And hence it is, that in 
Favourcd in all the Rules of the Conffruction of them, they have all the favour they may have; 
2222 as that they ſhall be taken moſt ſtrongly againſt him that makes them, and molt foz 
him to whore they are made, and as near to the Intent of the parties as may be, 
and the like, | | | 0 . 
Intent. 2. That in Common Aſſurances the Law hath much regard to the Intent of the 
Parties, and to the firſt Agreement, notwithſtanding divers Aſſurances be in dif- 
kering Times, and all but to perfect one Aſſurance :. And by conſtruction of Law, 
they ſhall all be (aid to be made at one and the ſame time. Bulſtr. 1. part, 256, 9s 
that if one Tenant in Tail bargain and ſell Land, and befoze the Enrollment of 
the Deevlevie a Fine of it, he ſhall be in by the Fine, as by a Feoffmenc, and it will 
Difcominus 396 make a Diſcontinuance, but it ſhall enure upon the Eſtate pꝛecenent, and wozk 
. 1 upon the poſlellion only, Bulſt. 2. part, 164. Moor's Rep, Caſe 359. 
The validity 3. Chat the authozitꝑ, validity and efficacy of an Allurance by matter of Recozy 
. in 
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in a Court of Recozd, eſpecially by a Fine oꝛ Kecoverp, is moze and greater, than Aſſurance by 
of that which is by matter of Deed in the Country. Foz the Recozos, oz Memos matter of le- 
rials of the Judges of the Courts of Recozd, impozt in them ſuch an uncon- * 
trolable verity and credit, as that they admit no averment, plea, oꝛ pzoof to 

the contrary. 


4 | * 1 


CHAP. II. 
Of a Fine, |; 
What a Fine is: And the kinds and parts of a Fine. 


— 


— 


and __ we ſhall begin with this. And herein we ſhall obſerve this : 
method. | 

1. Me ſhall ſhew what it is. 2. The parts of it. 3. The kinds of it, 4. Some 
general things ok it. 5. The oꝛder of levying oz paſſing a Fine, and where it is 
well leviod, and a good Fine oz not. And this, x, Foz the Parties to the Fine, and 
their names by which they are called oꝛ deſcribed, 2. Fo2 the Perſons befoze whom 
the Fine is levied, oz the Conuſance taken. 3. Foz the Things whereof the Fine 
is levied, anv-the names whereby they are called, and the deſcription thereof, and 
the oꝛder of the placing thereof. 4. Foz the Places where the things named do lie. 
5. Foz the Effates of the Parties to the Fine, that they have in the land paſſed at 
the time of the paſſing thereof, 6. Fo2 the Execution thereof. 7. Foz ſubſequent 
matter to it. And 8, Foz the o2der and pzoceding therein, from the beginning to 
the end of the ſuing it out, And then we ſhall further open and clear theſe things, 
1. Partlp by certain Statutes made about a Fine. 2. Partly by certain Caſes we 
ſhall put. And 3. By certain Pꝛeſidents oꝛ Examples, After this we ſhall endea⸗ 
vour to ſhew, who-ſhall be concluded and barred of his Right by luch a Fine, and 
in what time; and what further operation a Fine may have; and how, by what 
means, and by whom it may be avoided, where it is not well levied, And laſt of 
all, we ſhall lay down divers Caſes foz the illuſtration and confirmation of all that 
we have befo2e ſaid, | : 


T Fine being of all common Aſſurances the moſt antient, excellent, ſure 


a 
—— 


Sect. I. hat 4 Fine 14. SECT x. 


A Fine is of great antiquity, and (conſidered as a common Aſſurance ) is no- Fine, vba. 
thing but nctio Juris. It is amicabilis compoſitio, finalis concordia, a final 

Agreement had between perſons concerning any Land, Rent, oz other thing, where⸗ 

of any Suit is depending in any Court. Called a Fine, quia finem litibus imponit, 

& eſt exceptio peremproris, Os, as ſome define it moze exactly, It is an Inſtrument 

of Recozd of an Agreement concerning Lands, Tenements oz Hereditaments, duly 

made by the King's licence, oz by the licence of his Juſtices, and acknowledged by 

the parties to the ſame upon a Writ of Covenant, oz ſome ſuch like Writ, befoze 

the Juſtices at the Common-Pleas, oz others thereunto authozized, and Ingroſled of 

Recozdin the ſame Court, to end all controverſtes thereof, both between themlelves 

which be parties and p2ivies to the ſame, and all others, Strangers not ſuing oz 

claiming in due time. It is a final peaceable Agreement foz- peace after a ſuppoſed 

Suit. And in a Fine, the Party that is to have the thing is called Plaintiff, aud in 

another reſpect a Conuler; he that doth depart with it, the Defozceanc, and in ano- Conuſce. 

ther reſpect the Conuloꝛ. And it is ſaid to be finalis concordia, quia finem ponit ne- 1 

gotio, adeò ut neutra pars litigantium ab eo de cætero poſſit recedere. And it was a * 

2 2 antiently - 
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antiently the end of a Suit inded: after that there had been ſome contention abou* 
the thing by Suit, the Parties became agred who ſhould have ic, and ſo a Fine was 
levied of it; and by this there was an end of the matter. And this now is become a 
fozmal Aſſurance, and.of common ule, being the beff, kind of Allurance that can be 
made; koꝛ it doth countervall a Feoffment with Livery of eifin in che Country, 
and includeth all that is in a Feoffment, and ts of greater foꝛce and virtue than a 
Feoff nent up> Feoffment is,.audcherefoze is called a Feoffment upon Recozd, And by this a man 
on Record. map conveigh his Land to another in Fee-ſimple, in Fe⸗tail, toz life, oz years; and 
that with a Keſervation of Rent allo. Nec in Regno iſto provideatur, vel fit aliqua 


* ſecuritas major, vel iolemnior, per quam aliquis ſtatum certiorem habere poſſit, 
vel ad ſtatum ſuum verificandum aliquod ſolemnius Teſtimonium producere, quam 
Finem in curia Domini Regis le vatum; Qui Finis vocatur, eò quod conſummatio & 
finis omnium placitorum eſſe deber. Cook Inſt. 2 part. 5 11, 5f 14. Cook upon Littl, 


120, 127, Plowd, 3 57. Weſt, Symb, part 2, chap, 1, Cook 1. 3. Plowd. 265, 3 58. 


— 


— 


„„ Sect. 2. The Parts of a Fine. 


Fine hath five Eſſential oz confiderable parte. 
1. The Oꝛiginal Writ taken out againſt the Conuloz; foz without this a 
Fine cannot be levied, And upon every Oziginal Writ, by which the Land is to be 
charged 02 bound, oꝛ which in any ſoztdoth concern Land, a Fine map be levied, 
2. The King's licence to agree foꝛ the levying thereof 3 And foz this the King is 
Kiag's $:1ver. to have a Fine, o; lum of Poney, which is called the King's Silver. And this he is 
ing s Silver, N g 
hat. to pay in when the Land repoleth, ; ; ee 
. 3. The Conuſance oz Concoꝛd it ſelf, which begins thus, Et eſt Concordia talis; 
oncord nat. &c which is the very Agreement between the Parties that intend the levying of 
the Fine, how and in what manner the thing ſhall pals. And this is the kounda⸗ 
tion oz ſubſtance of the Fine. Foz if upon this the King's Silver be entered, albeit 
the Conuſoz die afterwards, yet is the Fine good. And the Note and Foot of the 
Fine are but Abſtracts out of this, > 
Note of the 4. The Note of the Fine, which is an Abſtrac of it, and of the Dziginal and 
Fine; whar. Contract, made by the Chirographer befoze it be engroſſed, and doth begin thus 
ſc. Inter R. querentem & S. & E. uxorem e jus deforcientes, &c. And ſometimes 
the Note is taken koꝛ the Concoꝛd it ſelf, 1 | 
Foot of the 5+ The Foot of the Fine, which includes the whole Fine, and doth begin thus; 
Fine, what. Hzc eſt finalis Concordia facta in curia Domini Regis apud Weſtm, à die Paſchzin 
quindecim dies, Anno, &c. Do as the Foot of the Fine includeth all, containing 
the day, pear and place, and befs2e what Juſtice the Concoꝛd was made. And this 
is called the Foot, becauſe it is the laſt part of it. And when this is done, the Fine 
Enꝑroſſing the is Engroſled ofRecozd, and all is done, And of all this there are Jndentures made 
Fine, what. Hy the Chirographer, and delivered to the party to whom the Conuſance is made, 
which is called the Engroſling of the Fine; foz then a Fine is ſaid to be Engroſled, 
when the Chirographer makes the Jndentures of the Fine, and doth deliver them 
to the party to whom the Conulance is made. Cook 5. 38, 43, 5 H. 4. 14. 
F. N. B. 147. Cowel's Interpreter, Weſt. Symbol, part 2. Cook Inſtit. 2 part, 514. 
Proclamations: 2+ The. Pꝛoclamations are not of the Eſſence of a Fine, foz a Fine may be 
without Pzoclamations, and they do not make the Eſtate, but enure to the Eſtate 
made; as if it be in Reverſion, foz Life, oz in Tail, fo it ſhall wozk. Pop. Rep. 63. 
The Cate doth paſs by the Fine, and the Pꝛoclamation doth make a Bar accoꝛd⸗ 
ing to what doth pals. Moor's Rep. caſe 359. h a 
; 3. This Fine may be divers wayes. One is, when anp party ſhall acknowledge 
that to be the Right of another, as that he hath of the Gift of him that made the 
Acknowledgement, which alwayes luppoleth a Feoffment going befoze it, and is 
Fine executed. called a Fine Executed. Oz if he acknowledge it to be the Right of another, omits 
Ene upen Re. ting thele words, Come ceo queil ad de fon dones , the which being upon an ac- 
br pon Ae knowledgementof Right only, ik it be levied to him which hath che Fre-hold cf 
the 


Chap. 2. Of a Fine. 

the Land, is a Fine upon a Releaſe, And ik he that acknowledgeth it be ſciſed of the 
Land, and he to whom it is levied hath not the Free-hold of che Land, then it is 
called a Fine Executoꝛy, which he to whom the Acknowledgement is made may 
execute by Entry, 92 Scire facias. And this Fine Sur Conuſans de droit only is 
ſometimes to make a Durrender. And therein is mentioned, that the Conuſoz hath 
an Eſtate foz life, and the other hath the Reverſion. And ſometimes it is taken to 
paſs a Reverflon, where a particular Eſtate is recited to be in another, and that the 
Conuloꝛ willeth that the other ſhall have the Reverſion, oꝛ that the Land ſhall re- 
main to another after the particular Eſtate ſpent. And ſometime he to whom the 
Right is acknowledged, as that he hath of the Gift of the Conuſoz, doth render back 


5 


Fine execuros 
ry. 


With a Ren- 


again to the Conuloꝛ the lame Land, oꝛ a Rent out of it. And this is ſometimes of der. 


the whole Fe, and ſometimes of a particular Eſtate with Remainder oz Remain⸗ 
ders over, oz the Reverſion. And this is ſometimes with Reſervation of Rents 
with Diſtrels, and ſometimes with a Gzant thereof over by the ſame Fine. 


2 
2 —— — 


Sect. 3. The Kinds of it. 


Nd ſome diſtinguich it thus: This Fine is either Single, oz Double. The 
Dingle Fine is, that by which nothing is rendzed back again by the Cogni⸗ 
3res to the Cogniz02s, oꝛ any of them; but an Eſtate is granted by the Cognizo2s 
to the Cognize. | | | 
Oꝛ it is Double; which is ſuch a Fine as doth contain a Gzaut and'Render back 
again either of the Land it ſelf, oz of ſome Rent, Common o2 other thing out of it 
to the Cognizo2 fox ſome Eſtate, limiting thereby many times Remainders to 
Strangers, which be not named in the Writ of Covenant; which allo is ſometimes 
with reſervativn of Rent, Clauſe of Diſtrels, and Gꝛant of the ſame over, 
It is alſo either without Pꝛoclamations, which is called a Fine at the Common 
Law; and this is ſuch a Fine as is levied after ſuch manner and fozm as Fines were 
uſually levied befoze 4H. 7. upon which no Pzoclamations were made: which Fine 


Single. 


Double, or 
with a Render. 


Wich or with» 
out Proclama- 
tions, 


doth ſtill remain of the ſame fozce as it was at the Common Law, to diſcontinue - 


the Eſtate of the Cognizoz if it be executed. - 

Oz it is with Pꝛoclamati ans, which is called a Fine accozding to the Statute ; 
which is luch a Fine as is levied with Pzoclamations, after the tozm and manner 
ozdained by the Statute of 4 H. 7. chap. 24. And ch a Fine is every Fine that 
is pleaded intended to be, if it be not ſhewed what Fine it is. And of this ſozt were 
and are moſt Fines ſince 4 H. 7. as being the beſt kind of Fine of all, And it is in 
the election of him that ſueth out the Fine, as long as he liveth, oz his Heir after 
His death, to have it with oz without Pꝛoclamations. Crook 3. 692. 

A Fine alſo with oz without Pꝛoclamations is either Executed, oz Execntozy. 
That which is Executed is ſuch a Fine, as of his own foꝛce giveth pꝛelent poſſeſſion 
(atleaſt in Law) to the Cognizee. So that he needeth no Mrit of babere facias 
ſeiſinam, oꝛ other means fo2 the execution thereof; but he may enter, o2 at leaſt the 
Eſtate is ſuppoſed to be in the Conulee, And of this ſoit is a Fine Sur conuſans de 
droit come ceo que il ad de ſon done, which is the pꝛincipal, the beſt, and ſureſt 
kind of Fine, and is thus: Er eſt Concordia talis, ſcilicet, quod prædict. A. recogno- 
verit Tenementa prædicta cum pertinen, eſſe jus ipſius B. ut illa quz idem B. habet 
de dono prædict. A. & illa remiſit, &c. And this kind of Fine doth alwayes ſuppoſe 
a Feoffment, o2 Gift pzecedent of the ſame thing whereof the Fine is had, which 
the Fine is to cozrobozate and ſtrengthen. Do is a Fine Sur releaſe oz Con firma⸗ 
tion, 02 Sur ſurrender, Cook 3. part Inſt, 513. 

Oꝛ it is Executoꝛy; which is luch a Fine as of his own fozce doch not execute the 
poſſeſſion in the Cognis, oz where no Cfate is veſted in him, untill ic be executed 
by Entry oz Action. And of this ſozt is the Fine Sur cognizance de droit tantùm ; 
when the party that doth le vy the Fine is ſeiſed of the thing, and he to whom it is 
levied hath no Frer⸗hold therein, but it paſſeth by the Fine. And ſuch is a Fine 
Sur done grant, which is after this manner : Ec eſt Concordia talis, ſcilicet, quod 

| prædict, 


Executed. 
Habere facias 


ſeiſinam, 


Executory. 


Fine ſur con- 


ceſſit , 
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prædict. A. conceſſit & reddidit Tenementa prædicta cum pertinen. præfat. B. 
& bæredibus ſuis durante vita ipſius A. Et prædict. A. warran. Tenementa — 
cum pertinen, præfat. B. & hæredibus ſuis durante vita ipſius A. Dz thus, Et eſt 
Concordia talis, quod prædict. A. conceſſit prædict. B. terementa prædicta, &c, 
Habend, eidem B. pro termino vitæ ſuæ. And of this ſozt is a Fine Sur Done ou 
Grant & Render by the Conule, which mult be made upon a Fine Come ceo, oz Sur 
Releaſe, & c. oz other Fine executed. Et eſt Concordia talis, ſcilicet, quòd prædict. A. 
recognoverit, &c. ut illa quæ idem B. habet de dono prædict. A. & illa remiſit. &c. 
Et pro hac prædict. B. conceſſit tenementa prædict. cum pertin. præfat. A. & illa ej 
reddidit in eadem curia, Habendum & tenendum, & c. And if theſe kinds of Fineg 
be not levied, oz ſuch Render made unto them that be in poſſeſſionat the time of the 
Habere facias Fine levied, the Cognize mult enter, oꝛ have a Writ of Habere facias ſeiſinam, acs 
ſeiſmars, cozding to their ſeveral Caſes, foz the obtaining of their Poſſeſſion, But if at the 
time of levying of ſuch an Executozy Fine, the party unto whom the Eftate is li⸗ 
mited be in polleſlion of the thing granted, he ſhall not need any ſuch Mit of Exe- 
cution to put him in polleſſion; foz then the Fine will enure by way of Extinguiſh- 
Excinguiſh- ment of Right,and doth not alter the Effate oz Right of the Cogniz@, however per⸗ 
ment of Right, chance it map better it. 85 
: The Fine Sur Cogniſance de droit tantum alſo doth ſerve ſometimes to make a 
Surrender. Surrender; and then it is therein recited, that the Conuſoz hath an Eſtate fon life, 
and the Conuſe the Reverſſon ; and then the particular Eſtate is recited to be in an⸗ 
other, and that theConuſoz willeth that the other ſhall have the Reverſton,oz that the 
Land ſhall remain to the other after the particular Eſtate ſpent, Weſt,Symb, part 2, 
Dyer 216, Plowd. 26 5. Cook 3. 86. Cook 7, 12. Crook 1. laſt publ. 6h92. 
The Fine that is Sur Cogniſance de droit come ceo que il ad de lour done, &c. 
levied of Land, doth admit the poſſeſſion of the Lands of which the Fine is levien to 
pals by the Fine. But a Fine Come droit levied of Lands, doth only paſs che Right 
of the Conuſoz in the Lands of which the Fine ts levied, Mich. 1649. B. R. 


$ECT-4 Sed. 4. Some general things about this kind of Aſſurance. 


S to this kind of Aſſurance, take theſe general things. 
1. That this kind of Allurance is the molt antient, efficacious, and ſureſt 


of all other. 
Common Re- 2. That the Fine and common Recovery differ from the Judgement and pzoc&y- 
covery. ing in other real Actions, becaule it is done by the mutual conſent of the Parties. 


3. That in Caſes of Fine and Recovery, albeit there be a fozmality of pzoc&ding 
therein, like to the pzoceding in other Actions that are not Amicable Actions, vet 
Error. it being by conſent and agreement,they ſhall not be reverſed oz avoided by anyErroz, 
unleſs it be ſome notozious Erro; foz the Rule in this is, Conſenfus tollic erro- 
rem, Cook 5, 40. Dir Jenkins Century 6. caſe 53. where it is ſaid, That Fines 
Fecffwent, and Recoveries being Conveyances by Conſent, are as Feoffments oz Deeds, and 
any Erro that ſhall reverſe them muſt be palpable, groſs and abſurd, and ought to 
be in the Ellence of the Fine and Recovery, | 
Proclamations, 4. It is in his oz his Heirs election that ſues out the Fine, to have it with oz 
without Pzoclamation, at his plealuce. Crook 3. 692. | 
How taken. 5. A Bargain and ſale, Fine and Recovery made at ſeveral times to one pur- 
pole, ſhall be eſteemed but as one Convepance. Bendloes Rep. 101. 
ulutious Cons 6. A Fine o Recovery map be had and obtained upon an uſurious Contract, as 
tract. well as a Deed. And if it be fo, this map make it void. Cook 3. 80. Bo where it 
Fraudulent is fraudulent, and to deceive a Purchaſoz, Jenk. cent. 6. caſe 45. Stiles 288, 
Conveyance. 289. | 
7. That a Reverſion, oz ſuch a thing as lieth in Gzant, will moze eaſily paſs 
from one to ansther, than an Eſtate of Free⸗ hold in polleſſion ; foz by a Fine a 
Reverſion. Reverſion oz Rent will paſs without Entry, but X and in poſſeſſion will not vo ſo, 
_ Cook in Shelley's caſe, i | 
| 8. Where 


— 


Chap. 2. a Fine. | | 7 
8. Where one is by a Fine remitted into his fozmer Eſtate, he is not barred of Remitter. 

it. Bendloes 30. Moor's Rep. 245. 3 | Lo bg | TE 

9. That the Officer that hath to do in the Entry of Fines, mutt take care there- ogcer; to cn: 

in at his peril what he doth, oz otherwiſe he is liable to the Action of the Party tet Fine, 

' damnified, Jenkins Cent. 6. caſe 33. 1 


10, That this kind of Allurance hath much fayour in Lam. n 

11. Chat it is Felony without benefit of Clergy, without cozruption of Blood, Felony to c- 
oz loſs of Dower, co acknowledge, oz pꝛocure co be acknowledged, any Fine, Re- knowledge a 
tovery, Deed inrolled, Statute, Recogntzance, Bail, oz Judg ment tn rhe name ot Fine in ano- 
any perſon not pꝛivy 02 conſenting thereunto. But this is nor to be extender to a name. 
Judgement acknowledged by Acroznep ot Kecdzd foz another, by 21 Jac. chap; 26. | 
12. Where the Eſtate is not diſcontinued, there regularly it is not barred by a Diſcontinu- 
Fine. Chap. 2. ſect. 18. caſe 51, Crook 3. 827 Moor's Rep, caſe 170. © ne: 

13. Where a man, ik he were to make his Title oz Conveyance to the Land Fine where a 
whereof the Fine ts levied, is not to make it by him chat levied che Fine, there re- Bar. 
gularly he is not to be barred by the Fine: But where he is to make his Title by 
him, there the Fine will be a Bar to him, Chap. 2. ſect. 18. caſe 51, Crook 3. 827. 

Moor's Rep, caſe 170, Crook x, 377, 390. $7} 6 4 
14. No Fine will bar any Eſtate in Poſſeſſion, Remainder oz Reverſton, which Fine where a 
is not deveſted and put to a Right at the time of the Fine levied, Cook 5, 124. Bat. 
, 106, | 2 | | | 
i x5. A Fine is the ſame Term that it is levied in pe&ore Judicis, to reverſe oz 
amend it. Latches Rep. 180. | | 

16. A Fine upon a Releale may not enure to a uſe. Cook Inſt. 3. part. 36. Fine Sur Re- 

I 7 Err in a Fine may not be alledged contrary to the Reco it ſelf, Yelver- 3 
ton a Rep. 54. ING | cror in a 

18. A Fine woꝛking by way ok limitation of nſe, where no ule is limited, doth Fine: = 
reflect to the ule of the Conuloz. Bendloes Rep. rt 34, | uſe of a Fine. 
19. The Render of a Fine cannot be, without Writing, to any other uſe, Uſe of a Fine. 
Moor'sRep. caſe 679. | 

20. If a Tenant in Tail levie a Fine Sur conceſſit foz life wich Pzoclama- By Tenant in 
tions, and the Tenant foz life die; in this caſe the Bar of the Fine is determined. Tail. 
Moor's Rep, caſe 1026. g 620 
21. Dnemay declare the ule of a Fine by Wozd. And iffuch a Declaration be n£<1ara5on of 
made to lead the uſe of a Fine, and it be defective to ſhew the intent of the Parties; the uſes of » 


* . _ 


it may be afterwards ſuppliev and made good by ſubſequent parols. B. R. 8 No- Fine. 

vemb. 1650. Stiles Regiſt, 148. 26 wh | 
22. A Fine Sur cogniſance de droit come ceo, &c. is a Feoffment upon Re- peo&ncae FS 

coz of the Lands compziſed in the Fine, and doth imply a Livery and Seiſtn to be on Record. 

made of thoſe Lands, Hil, 1649. B. R. Ry OY | 2 5 

23. Ff the Conuſe of a Fine levied of Lands do pay money to the Conufoz of Uſe of a Fine 

the Fine at the time of the Fine levied, and no uſe is declared upon it, the Law will 

conftrue it to be to the uls of the Conuſee to whom the Fine is levied. But if there 

be no money paid by the Conuſee, noz any uſe declared, the Fine ſhall be to the uſe 

of the Conuloz that levied the Fine. Paſc. 23 Car, B. R. : | | | 

| * 24+ Some Fines (fo defects in them) are ſaid to be'votd, ſome only voidable : Pine goes 

And of theſe ſome are voidable only within a certain time; ſome are voidable at and bow. 

all times. Some Fines are good only againſt them that levie them, and conclude 

them and none others; ſome are good and binding to and againſt all others alſo, 

Some Fines are good and binding always, and co all purpoſes; and ſome are good 

and binding to ſome purpoſes, oz fo ſome time onlp. 
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107. 7 ect. g. What ſhall be ſaid to be a good and binding Fine, and 
well levied, or not; And how a Fine is to be levied; And 
the order of proceeding in the lewying of a Fine. 


Pat 2. 


Fe the opening of this Queſtion, we are to know that there are divers things 
to be conſidered in and about this kind of Aſſurance : and theſe may be bzanchey 
into two general parts, 1. What ſhall be ſaid to be a good Fine, and well leviey 
and executed. 2. What effec this good Fine ſhall have, and how it ſhall enure 

and operate, Under the firſt of cheſe there are many things conſiderable : as 

1. The Perſons of the Conuſozs, and the Conules, oꝛ the Parties to the Fine, by 

whom, and to whom the ſame is levied, and their Capacities and Names: and 

the Eſtates of the perſons, parties to the Fine, of and in the thing whereof the 

Fine is to be levied. 2. The Cale oz nature of the thing agreed upon, foz the 

perfection whereof the Fine is to be levied; with the grounds and ends of the le- 

vying of the Fine. 3. The Patter oz thing whereof che Fine is to be levied, ann 

of whit things a Fine map be levied, and by what names. 4. The Perſons by 

and befoze whom the Cogniſance of a Fine is taken, oz made, oz the Fine is 

levied. .5. The Pethod and ozder of pꝛocteding in the levping of the Fine, from 

the beginning to the end thereof, And therein are conſiderable theſe things, (viz.) 

The. oziginal Writ, the King's Licence, the King's Silver, the Conuſance oz 

Concozd, the Caption oz taking and Return of the Conuſance of the Fine, and 

the Commiſſioners that take and return it; the Note of the Fine, the Foot of the 

Fine, the Pꝛoclamations, the Entry, Enrollment, and Exemplification of it. 

And in the handling of thele things, we ſhall joyn together the Firſt and the de⸗ 

cond and the Third Conſiderations, touching the Perſons of the Conuſozs and the 

Conuſ#s, and the nomination of them, the Thing whereof the Fine is to be levied, 

and the Eſtates of the perſons that part with it, the deſcription and nomination 

of the thing, aud the Agreement it lelk, and the grounds and ends ol the levying 

of the Fine. Foz there are many things to be known touching theſe things, foz 

the diſcovery of the ſtrength and validity of a Fine. And foz the clearing thereof 

| take theſe following things. | | | 
Br the Pers 1. That any perſon 02 body, ſole oz cozpozate, male oz female, that hath a ca⸗ 
ſons of the Co- -Pacity to graut by Deed, may grant by, and be a Conuſoz in a Fine, And ſo an 
nuſors and Co- Infant, a Moman Covert, one that is an Jdiot, oz a mad and Lunatick man, a 
nuſees, and man of non ſane themorie, a Baſtard, an Dutlawed perſon, oz one that hath the 
ye e e Lethargp, a Doting old perſon that wants diſcretion, a Dzunken man, one bozn 
ching whertof Blind, Deaf and Dumb, one attainted of Lreaſsn oz Felony, oz anp other man 
che Fine u le» 03 woman may levie a Fine, oz a Finelevied by them map be good. So men that 
E. 


vied, are fozced to it by thzeats of impziſonment, oz per Dure ut herein this is ts 
Infant, be known, That Judges oz Commiſſioners that are to take the Conuſance of 


Fem: Covert. Ffines, and-befoze whom Fines are to be levied, ought nat to admit ſuch of theſe 

- Lunatick.  ASareunfit. to do ſuch a thing, as Pav-men, Lunaticks, Jdiots, Doting old per⸗ 

Baſtard, (ons that want diſcretion, men that have the Lethargy, Dzunken men, Jnfants, 

Ouilancd per» Momen Covert, and ſuch as are fozced to it by thzeats oz tmpziſonment, ſuch as 

- <ccaine: Are bon Blind, Deaf and Dumb, perſons attainted of Treaſon oz Felony, and 

Drunken man, ſuch like; thele ought not to be received to levie Fines: but if any ſuch perſon be 

Old man of admitted to make a Conulance of a Fine, and a Fine be thereupon levied in dus 

non ſane memo- foʒm of Law, the Fine in moft tales will be good and unavoidable, Cook 12. 124. 
rie, ce. Ut. ſect. 731, As foz Examples. Firft, foz the Fines of Infants, 

By an Infant. The Fines of Jnfants ( as we have ſaid) regularly are not, ought not co 

" be received. As to which, take theſe things. 1. That if an Inkant levie a Fine, 

be himſelf may at anp time during his minozity avoid it by a Mrit of Erroz, 

unleſs it be a Fine Sur grant & render in tail, oz foz life. And it he live to be of 

full age, and hath not bzought his Writ of Erroz, neither he noz his afterwards 

5 hal” 
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ſhall ever avoid it: but ik he die bekoze he come to full age, it is a great queſtion 
whether his Meir may not avoid it. Perk, ſect. 7, 19, 20. Dyer 220. 17 Edw. 3, 
52. Cook 7, 8, 12, 122. And pet it is confidently aſſerted, that ik the Fine be 
not reverſed during the minozitp of the Inkant, it is unavoidable, becauſe the age 
of the Infant cannot otherwile be tryed than by inſpection ok his perſon, which 
cannot be after his death. And if it were otherwiſe, no man could be lure of his In⸗ 
heritance, if an Averment may be taken many years after, that he was not of age 
when the Fine was levied. Cook 12. 122. And albeit that the Commiſſioners that 
take the Conuſance of the Fine, do know that the party that doth acknowledge it 
is under age, yet the Fine is good, till it be reverſed by Writ of Erroz; but the 
Commiſſioners are to be blamed, Mich, 25 Eliz. Chandiſh and Woſley, Hughes's 


Abridgment, Dyer 201. Bulſtr, 3 part, 320, Leau. Rep. 115, 2. Ik an Infant 1zior: 


92 Idiot be ſecretly and cunningly kept, and bzought befoze a Judge of purpoſe to 
have a Fine acknowledged by him of his Land, and he doth acknowledge a Fine 
vefoze a Judge able to take it; in this caſe the Fine may not be avoided, otherwiſe 
than as Fines acknowledged by Jnfants are avoided, Cook 12. 123, Mansfield's 
caſe, 3, That if an Infant levie a Fine of Land to the King, yet the Jnfant may 
reverſe it by Erroz, notwithſtanding the Dtatute of 18 Elz. which eſtablitheth 
G2ants to the Bing. Cook 11. 77. in Magdalen Colledge caſe, And yet it is re- 
pozted by Hughes, pag. 802. that if an Jnfant levie a Fine to the King, the lame 
ſhall bind him, and it ſhall not be avoided foz his Infancy ; by Hobart chief Juſtice 
in Needler and the Biſhop of Wincheſter's caſe, Hil, 12 Jac, Co. B. 224. And ſt 
Cook 10 part, 44. in Mary Portington's caſe, But fo; all other cauſes then foz 
Nonage, the Fine of the Inkant is and ſhall be as good as the Fine of a perſon of 
full age, Se Dyer 220, Cook 1. 76, in Burdon's caſe, and 7, 58. in Beckwith's 
caſe, Crook 1. 224. And pet it ſeems if an Infant ſhall levie a Fine, and take back 
by the Fine an Eſtate foz life oz in tail to himſelf, it ſeems this is good and un- 
avoidable, Moor's Rep. caſe 202, I 


If Husband and Wife be (the Wife within age) and they levie a Fine of her By a Woman 
Land, they may by Writ of Crroz reverle it, and it ſhall be reverſed as to both of Cererc, chat is 
them, And if Yusband and Wife be Tenants fo2 life, the Kemainder to an In⸗ n Infant. 


fant, and they thzce levie a Fine, which the Inkant doth avoid foz Erroz; this ſhall 
be void as to all ofthem. Leau, Rep. 115. 317, But in Engliſh's caſe cited tn 
Bredon's caſe, Cook lib. 1. f. 76. b. it is ſaid, It is adjudged that the Fine is good 
.22 to Tenant fo2 life, though it be reverſed as to the Inkant, foz each gives what he 
may lawfully give. : „ 

2. Foz the Fines ok Idiot. i 


That Jdiots, Pad⸗men, Lunaticks, and ſuch as are not of ſane memorie, may By tdiors ard 
not be received oz admitted to levie a Fine; but if they be, the Fine will be good perſons de non 
and unavoidable, Ficri non deber, ſed factum valet, Beverley*s caſe, Cook 4. 124, ü me 


Sr ſect. 15, caſes 13, 87, 119, 144; 264. 


3. F02 the Fines of Women that have Pusbands, it is to be known, By Husband or 
1. That the Fines (as we have ſaid) of Women that have Husbands ought not Wife. 


to be taken, but with ſpectal care and caution; foꝛ which take thele things, 1. That 
the ought not to be admitted alone without her Yusband in any cafe tolevie a Fine: 
and pet if the alone ſhall be received to levie a Fine of her own Land ſhe hathin Fee- 
ſimple, and her Yusband do not avoid, as he may ik he will, at any time during 
her life, noz after her death during his own life, in caſe, as he may, where he is Te⸗ 
nant by the Courteſie, by Entry, oz Claim; this is now a cood Fine, and will bind 


By a Woman 
Covert, 


her and her heirs foz ever, except the be an Jufant at the time of the Fine levied, tnfanc; 


and her Yusband happen to die during her minozity, Foz in this caſe ( if it be not 
a Fine Sur Grant & Render to her in tail, oz foz life) ſhe may avoid it during her 
minozity, And yet if in this caſe the Coverture do continue till her full age, the 
may not avoid it, unleſs her Yusband joyn with her in it. But the Pusband and 
ife together, either to diſpoſe of her own Land, oz to bar her of any Joynture oz 
Dower upon her Yusbands Land, may and ought to be received to levie any 
Fine, as any other man oz woman may do. And luch Fines are good. Cook 12. 
122. 7. 8. 27 All, 51. Cook 3 part Init. 51 2 Perk, ſect. 19.22. Hughes's Rep. 940. 
2. That 


to Of a Fine. Chap. 2. 


Ecatnioncion! 2. That the Moman that hath an Pusband, and is to make Conulauce of a Fine, 
be it within, oz out of a Court, befoze Commiſſioners, the is alwaps to be examined. 
Sc this, chap. ſet, I a Feme ſole make a Conulance ofa Fine, and bes 
foze it be certified and ingroſfed the take a Yusband, and the Fine is afterwards 
notwithſtanding finiſhed; this will be a good Fine. Dyer 220. Crook x. 196. 
Ser chap. 2, ſeR. 18. caſes 225, 130, 172, 182, 232, 243, 262, 264, 278, 10,13, 
78, 100, 116,163, 194. * Ig 3 
Ik a Fine be Sur Render, this will not bind the Wife as the Fine Sur Conu- 
ſance, and therefoze ſuch a Fine ſhall not hinder a Remitter to her. Foz a Feme 
Covert is not to be examined upon any Fine but where che and her Yusband dopaſs 
Come Eſtate oz Intereſt, oz releaſe her Right by a Fine of the Lands and Tene⸗ 
ments. Cook upon Lit. 353. | n 
Ak the Musband levie a Fine of his Wife's Land, and the Conuſ& grant any 
render the Land to the Yusband and Wife, although the Wife be no party to the 
Oziginal, noz to the Conulſance, and therefoze ſhe dught not by the Law to take 
any pzeſent Eſtate but by way of Remainder only, yet the Gꝛant and Render de 
facto to the Wife in przſenc is not void, but voidable by Wric of Erroz. Cook 
upon Lit. 3 3 3. And it is a Rule, That in all caſes where any thing is to paſs 
from a Feme Covert by a Fine, as if they make a Conuſance of Right to another, 
93 make a Gꝛant and Render to another, oz releaſe by Fine to another, oz the 
like, where the Right of the Wife hall paſs by the Fine from her, he is to be 
examined, foz ſuch Fines do bar her foz ever. But if nothing is moved in the Fine, 
but only that they two do take an Eſtate by it, chis will not conclude, and theres 
foze ſhe is not to be examined. Cook upon Lit, 353. Lit. ſeR. 670. : 
z. That ſhe that hath an Effate of the Land that was her Yusbands, oz any of 
his Anceſtojs, aſſirev to her foz her Jointure, Dower, oz Intail by her Yusband, 
Forfcicure by a gz any of his Anceſtoꝛs, may not levie a Fine of this Land, to grant a greater Eſtate 
Fee, thereby than foz her own life; this will make a pzeſent Fozfeicure, by Statute 
11 H.7. chap. 20. And it ſuch a Woman accept of a Fine Sur conuſans de droit 
come ceo, &c. and by the ſame Fine render back the Land to the Conuloz foz 100 
pears; this is within this Statute a Fozfeicure, Do if a Woman that hath Title 
of Dower, will, befoze ſhe be endowed, enter and levie a Fine; this will be within 
the Statute, and a Fozfeicure of her Eſtate, by 11 H. 7, Crook 2. 68g. Leonard's 
3 part, caſe 306, Barker and Tailor's caſe, But a Leaſe foz 21 pears by ſuch & 
Woman Tenant in tail, by her Busbands gift, &c, albeit it be not warrantey by 
332 l. 8, pet it lems this is no Fozfeicure within 11 H. 7. Die Crook 2. 689. 
AR of the Ba» 4. That no Fine oz other Act of the Yusbands only, of oz upon any of the Lands 
ron to hurt the that are the Inheritance oz Free-hold of his Wife, during the Coverture between 
Wir. them, ſhall hurt the Wife, but that the, oz her heirs, oz ſuch as ſhall have Right ta 
| the Land map avoid it. But the Fine of the Yusband and Wife together of her 
Land is good, and ſhall bind her and her heirs; 32 H. 8. chap, 28, 
By Tenam for 4+ Fos the Fines Tenants foz Life 8 Pears, take thele things, 
Life, &c. 1. That if eicher the Cogniz0z oz Cognize at the time of the Fine levied be 
teile ot any Eſtate of Free-hold in Fee-ſimple, Fe-tail, oz foz Life, in Poſſeſſion, 
Reverfion, oz Remainver, whether the ſame be by Right 63 Wrong; the Fine will 
The Fret · hola be a good Fine as to the point of Eſtate, And theretoze if one that is ſeiſed of Land 
muſt be in one in Fee-flmple, o Fee-tail general oz ſpecial, levie a Fine of this Land co a ſtranger, 
of ihe parties. this is a good Fine. But it neither of the parties have any thing in the Land paſled, 
rhe Fine in many caſes will be void and ulelels; and it may be avoided by this Plea, 
That neither of the Parties had any thing to do with the Land, 4 1 Edw. 3. 14. 
22 H. 6. 43. 3 H. 2. 9 27 H. 8.4. And pet a Uouchte, alter he hath entred into 
the Marrantie, may levie a Fine to the Demandant. But a Fine lo levied by him 
to a ſtranger will be votd. 5 H. 7. 20. : 
2. Thatifa Fine be levied by oz toa Tenant foz Life of the Land he doth fo hold, 
; this Fine will be good as to the Eſtate of the Parties to the Fine; but he muſt cake 
Foifeicure, herd ot᷑ a Fozfeiture in this caſe: foꝛ if a Tenant foz Life levie a Fine Sur conuſance 
die droit come ceo, &c. toa ſtranger, oz levie a Fine Sur Grart & Releaſe to a 
ſtranger, to hold ts the Cognize& foz longer time th an t i (he l t ot the Tenant fog 
like; 


— 
— 


Chap. 2. Of Fine. 
like; in this caſe, albeit the Fine be a good Fine, yet this is a Fozfeiture of the 
Cftate of the Tenant fo life, whereof he in-Reverſion oꝛ Remainder may take pꝛe⸗ 
ſent advantage. But if ſuch a Tenant fo like levie a Fine Sur Grant & Releaſe; 
to hold to the Cogni3 fo2 the lite ot the Tenant fo like, oꝛ grant his Gate by 
ſitch a Fine to him in Reverſion 02 Remainder, oz by Fine grant a-Rent out ot the 
Land foz longer time than foy his own life; ibis Fine is good, and there will be 
no kozfeiture of the Eſcate of the Tenant kor life by ig, Bo likewiſe if ſuch « Fine 
be levied by a Tenant fo? like to a Dtranger, who doth thereby acknowledge all 
his Right to be in the Tenan. fo2 life, and releaſe and quit claim to him and his 
heirs, and go no further, this is a good. Fine, and no fozkeiture of che Etkace of the 
Tenant foz life, koꝛ his Eſtate is not changed thereby, and it map enure to him in 
Reverſton, But if the Stranger ſay further in the Fine, Come cep que il ad de ſon 
done, this is a Fozfeiture. 27 Edw. 1. 1, 44 Edw. 3. 36. The fame Law is of 
ſuch Fines foy Tenant in tail after poſſibility, & c. and Tenant by the Courteſie. 


39 Edw. 3.16. And yetſuch'a Fine of Rent out of the Land is no Fozfeiticre, A 


Tenant koꝛ life, in Tail after poſſibility, &c. oz in Dower, may not by Fine grant 
and ſurrender his Eſtate to him in Reverſion; But he may grant and releaſe it by 
a Fine. 17 Edw. 3. 62. 24 Edw. 3. 26. ob f 
3. That if a Stranger confeſs all his Right he hath to be the Right of the Te- 
nant foꝛ life, and releaſe and quit claim to him and his heirs; this may be a good 
Fine, and no Fozfefture. 1 H. 7. 5. e 129 — 


. 


- 4+ That ik neither the Cogniz0z no2 Cognis be ſeiſed of any Eftate in Fries ⸗ 
hold, in Poſleſſion oz Reverſion of the Land whereof the Fine is levied, at the time 


of the levying thereof, but have only a Leale foz years, oz not ſo much; in this 
caſe the Fine will be of no foꝛce as to any ſtranger; however it may be good be- 


1 
* * 


TI 


tween the Parties themſelves to conclude them by way of Effoppel, And therefoze E Goppel. | 
if the Leſfc foz years levie a Fine Sur conuſance de droit come ceo, &c. this will By Lese fes 


not bea good Fine, becaule he hath no Frank-tenement in him. Jenk. century 6. Jean. 


Caſc 45. i 


5. That if a Leſſee foz years, oꝛ a Diſſeiſce, 02 one that hath Right only to a e 


mainder oz Reverſton, levie a Fine to a ſtränger that hath nothing in the Land, 
this Fine will be void, oz at leaſt voidable, as foz oz to any ſtranger to the Fine: 
and he that hath cauſe to except againſt it, may ſhew that the Freehold Eſtate and 
Deiſin of the Land was in another befoze, and at the time of the Fine levied, and 
that partes finis nibil habuerint tempore levationis finis, and by this avoid the 


a. * 


Fine. And yet a Diſleiſoz may levie a Fine to a ſtranger that hath nothing in the By a Difciſer. 


Land, and this will be a good Fine; foz he hath the Fee-ſimple by wzong in bim: 
and ik the Difleiſe& ſuffer five pears to paſs without claim, &c, the Diſſeile is 
barred, Plowd, 353. 


6, Allo the Iſſue in Tail may be barred by a Fine levied by an Anceſtoz Tenant By Tezanc is 
in Tail, albeit that neither the Conuſoz no2 Conuſee have any thing in the Land. Tail. 
But this bar will be by way of Eſtoppel. Cook 5, 123. 3. $8. ſuper Lit. 251, Eſtoppel. 


3 H. 7. 9. 5 H. 7. 41. 3 H. 6. 21. Sc ſea, 18. caſes 41, 51, 139. 
5. F02 the Fines of Cozpozations, take thele things. 


* 3 ** 


Sect. 6. 


8E CT. 6. 


Sa Cozpozations Civil as have an abſolute Eſtate in their poſſeſſions belong By Corporat 


ing to their Cozpozations, as a Paioz and Commonalty, and the like, may 


om and Bodies 


together and with a joynt conſent levie a Fine of the Land belonging to their Coz- Pelitck. 
oꝛation, as a ſingle perſon map do. But no one of the Cozpozation, no not the Secular. 


ead of the Cozpozation, noz any of the Pembers, without the general conſent of 
the whole Cozpozation, map levie a Fine, foz that ſhall not be good. 2. Noz maß 


£ 


Wiſhops, Dean and Chapters, Meads and Fellows of olleges, oꝛ any ſuch like Spicirual. 


Cozpozations, le vie aup Fine of their Lands belonging to them in that capacity 
at this day; foz they are fozbidden and * by divers Acts of Parliament ſo 
2 £6 


| 
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to do. But of the Lands that ſuch perſons have in their own Right, of thele they 
map levie Fines, as other men do and may do of their Lands, Plowd. 11. 78. 122, 
124. Plowd. 575. 538. 21 Edw. 4. 13. Dies cbap. 2. ſeQ. 18. caſes 8, 10, 13. 
ſec. 14. part 2, 8. But an Officer that hath Land appertaining to his Office, as a 
Parker, Fozreſter, Keper ofa Gaol, oz the like, may as it ſeems levie a Fine of 
this Land. Sed quzre, and ſie Plowd. in Croft and Howel's caſe, 539. 
6. Foꝛ the Fines of perſons attainted of Treaſon oz Felony, take this. 
By perſons Ar- That if one that is attaint of Feloup oz Treaſon levie a Fine of his Land, this 
taint. will be good againſt him, and all others but the King, and the Lozd of whom the 
Land is held, and he and all others ſhall be concluded by it. And perſons that are 
Perſons Out- waved oz outlawed in perſonal Actions only map levie a Fine, as another man may 
lawed in per- pg. 17 Edw. 3. 52. 17 Aſſ. pl. 17. 21 H. 7. 7. 9 H. 6. 20. 8 Al, 25, But the 
ſonal Actions. Judges ought not to admit ſuch to levie Fines befoze them, 
7. Foz the Fines ok Joynt-tenants, take this. 1 
By one Jovne= That one Joynt⸗tenant, Tenant in Common, oz Partner, may levie a Fine of 
tenant, Tenant the Land ſo held to a ſtranger, oꝛ to another Jopnt-tenant, Tenant in Common, 
_ 8 oz Partner; and this will be a good Fine. 26 H. 8. 9. Dyer 69. 334. Plowd. 338. 
another, 378. 11 Ew. 4. 68. ſe. 18, caſes 48, 224. | 
: 8. Foz the Fines of perſons pꝛohibited by any Law to levie ſuch a Fine, take 


this. | | 
Fines of prohis "That the perſons that levie the Fine muſt be ſuch, and they muſt have ſuch an 
bited perſons. Eſtate in the Land, as they are not pꝛohibited by any Law tolevie the Fine, other⸗ 
wile the Fine will be void. And hence it is, that ſuch as have any Eſtate of 
By Ecclefiaſti- .Fr&-hold in Eccleſiaſtical Lands, in right of their Churches, Youſes, &c. as Bi⸗ 
cal perſons, ſhops, Deans and Chapters, Pzebends, Parſons, Uicars, and the like, may not 
levie a Fine of any ſuch Land, and if they do, it will be void after their lives, 
By Tenant in Cook 11. 78, Plowd. 575. 538. 375. 21 Edw. 4.13, And hence it is that he that 
Tail of rhe hath an Eſtate Tail of the King's Gift oz Pzoviſion, may not levie a good Fine of 
King gift. it to bind the King, 02 to bind the Iſſue in Tail, by the 32 Hl. 8. chap. 28. And that 
a Fine levied by the Heir that is an Intruder upon the Kings poſſeſſion, is void. 
By che Hus: 1 H. 7. 5. 24 Edw. 3. 65. And hence it is that he that hath an Cffate in F&s- 
band, of his ſimple of Landin the right of his Wife, may not levie a Fine thereof without her, 
wifes Land. fo; it is fozbidden ; and if he do lo, ſhe, oz herYeirs, oz other to whom the Right 
ſhall come, map avoid it after her death. 32 H. 8. chap. 28. 12 Ed w. 4. 14. Cook 

6. 55. Broo, Fines 121, TP 
And hence it is that Fines levied of any Lands pꝛohibited to be fold by Act of 
Parliament, are void, Stat, 32 H. 8. chap. 3 6. chap. 28. 


SECT. p. Sect. 7. The ſecond thing under the firſt Queſtion. 


Pat 2. | 
Who may be a « Nd as foz the Conulſee of a Fine, we are to know, 1. That any perſon that 
Conuſee, hath a capacity to take by the Gzant of a Deed, and may be a good Gzantee 


in a Derd, ſuch a perſon may be a good Conulſe in a Fine, and may thereby have 
Feme Covert. and take the thing granted by it, And lo any man oz woman, Dole oz Covert, of 
Iatant. full age oz under age, any Pad oz Lunatick perſon, Idiot, oz man de non ſane 
1 memorie, any man in 02 out of Pziſon, oz beyond Sea, any perſon attainted of 
In priſon. Felony oz Treaſon, oz Dutlawed in a Perſonal Action, a Baſtard, a Clerk convict, 
Perſon Attaint. ant Alien, any one of theſe map be a good Conulſee, and take by a Fine as well ag 
Ouclowed per- by a Deed, Anda Fine levied to any luch perſon is good. 50 Edw. 3.9. 3 H,6, 42. 
ſon. 24 Edw. 3. 62. | | 
Examination 2. That if an Infant oz Feme Covert be to take by Fine, he oz He ned not to 
of a Feme Co- be examined, as in caſes where they give and grant, and are Conulſozs in a Fine, 
vert. 3 H. 6. 4 1. 24 Edw. 3.62 5 
Corporatiogs, 3. That Cozpozations Spiritual and Tempozal, Civil oz Co2pozal, may be 
| Conuſes in Fines, and Fines levied to them will be good. But befoze the In⸗ 

groſſing of ſuch a Fine, there goech always a Mrit to the Juſtices ofthe Commoa- 
pleas, 


) 
/ 


L 
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pleas, Quod permittant finem illam levari. But ſuch perſons as are by our Law 

accounted Civilly dead, as Ponks, Friers, and the like, may neither be Conuſozs Abort, Monks, 

noꝛ Conuſes in Fines, noz will a Fine levied by oz to any one of them be good. Frier. 

22 Edw. 4. 4. 15 Edw. 4.21: 5 H. 7. 25. 19H: 6. 25. | | | 
4. That a Fine Sur conuſans de droit come ceo, &c, map not be levied to any Nocto a ftran- 


perſon, but to one that is a party to the Writ of Covenant. | 1 


5. It is ſaid, That the Law ſuppoleth the Vouchee to be Tenant of the Land, By a Vouchee 
wherein truth h 

and to enable him to do all things to the Demandant which he map do to him, dan. 

And therefdze a Fine levied by the Uottchee to the Demandant, oz a Fine oz Re- 

leaſe from the Demandant to the Uouchee is good, and pet they are not parties to 
the Mrit. But a Fine levied by the Uouchee to a ſtranger is void. Cook 3. 29. 

Edw, „1 3. i ? ig 
Do a Fine may be levied by the Tenant by Reſcript to the Demandant, oz by = 4 2 
the Demandant to him. Dyer 179. Ployd. 146. Cook 2 part Inſt. 5 14. y — 5 
6. That ik a Fine be levied to a perſon not named in the Writ of Covenant, as dant. 
if A. be Plaintiffin the Writ of Covenant againſt C. and C. levieth a Fine to A. To a perſon 
and B. this is not a good Fine, but avoidable by Writ of Erroz. Cook 2 part Inſt. N - 
135 14. . | ric © 
7 7. And that if a Gꝛant and Render in a Fine of Land be immediately and primo Case or. 
radu to one that is no Party to the Writ, this is not godd; but mediately, oz in Render in 2 

— gradu, ſuch a one map take. As if two levie a Fine, and the Gzant and Fine co a 
Render back again is to one of them only; this is good enough. Cook Inſt. 2 part, ſtranger. 
514. Do lf a Mrit ot Covenant be bzought by A. againſt B. of the Pannoz of D. 

and B. levie a Fine to A. come ceo, &c. in this caſe A. may grant oz render the 

ſame to B. foz Life, oz in Tail, the Remainder to F. in Fe, And this is good, as Remainder 
in a Deed by way of Remainder, Cook 2 part Inſt. 514. 18 Edw, 4. 22, Broo, 50. 

111, 117, 118, 

Foz the names whereby Cognizo2s and Cognizes in Fines may give and take, By whic names 
we are to know thus much: 1. That the names of the Cognizozs and Cognizes grins 
muſt be certainly ſet down, and care mult be had to call them by their right names ** 3 
of Baptilm, and Surname; whether they be Ring, Pꝛinces, Dukes, Parquelles, x. 4 2 Fine. 
Earls; Uicounts, Barons, Lozds oz Knights, which be names of Dignity ; oz 
whether they be Elquires, oz Gentlemen, the which be names of Wozſhip and Yo- 
nour; and theſe are uſitally added to their Chꝛiſtian and Surname. And ſome of 
theſe are ſometimes admitted without any Sutname, as George Comes Salop. 

Johannes Dux Lancaſtr. and the like. But the addition of theſe Titles of Dignity 

and Honour, and ſuch like names, as of Biſhop, Dean, Parſon, and the like, 

are uſed in Fines rather of courteſte, than ok neceſlity, foz the Fine may be good 

without them. Brown], 1 part. 30.7 H. 4. 22. 1 Aſſ. pl, 11. 14 H. 6. 15. 21 Bdw. 

4. 8. 1 Aſſ. pl. 11. 2. That in cales where there be two of one name, it is ſafe to 

make ſome Additional foz diſtinction ſake, as Seniori, Juniori, oz the like. Browal. 

1. 30. 3. That if it be a Cozpozation oz Fraternity that is to be named and 

deſcribed, care muſt be had that it be done by the very true name of the Cozpoza- 

tion, as it is named in the Charter and Foundation of it, 11 H. 4. 44. 12 H. 4. 20. 

7 H. 6. 27. 37 H. 6. 29, 4. That ik a Fine be levied to a Pan and his Wife by a By, or To Huſ- 
wmong name, as to A. and Sibil his Wife, where her name is [ſabe], this is holden band & Wife. 
to be void. And pet if a Fine be levied by a Woman by the name of Wargery, 

where her name is Margaret, 03 by the name of Agnes, where her name is Anne, 

it is ſaid this is a good Fine. And that if a Fine be levied by A. and B. his Wife, 

and her name ts not B. but W. it is ſqid that this Fine ſhall bind her by Effoppel, Eſtoppel. 
and that the Tenant may ſhew in.pleading how it is. Broo, 344. caſe. 5. That Pleading. 

if a Woman, her firſt Yusband living, take a ſecond Husband, and with him and by 

his name acknowledge a Fine, it ſeems this Fine is void by this miſkake. But 

ik a Woman with her right Yusband, and by a wzong Chziſtian name; this will Feme ſole 
be a good Fine, that ſhe may not avoid. 7 H. 4. 22, Broo, Fines 17. i Af, pl. J. Ales a Hul- 

8 . . band after the 

6. That if a Feme ſole, after the Teſte of a Writ of Covenant to levie a Fine, aud Win of Coe. 
.a Dedimus poteſtatem to take the Conuſance of a Fine of her, and befoze the day nan. 
in 


e is not ſo: but this is to be intended as to the Demandant himſelf, co the Oe mam 


7 
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in Bank to Recozd and Ingrols it, take a Husband; this is a good Fine, and ſhall 
be Recozded by her name ſhe had when ſhe was ſole : but her death ac this time will 
avoid a Fine. Dyer 246. N 1 | 
To one chere - 7. That if a Fine be levied from A. to B. and B. renders to A, foz life, the Re- 
of noncivof mainder to G. the ſon of A. in Tail, and he hath no ſuch ſon at the time of the 
che name. Fine levied, but after hath ſuch a ſon ; in this cale he may not take by this Fine. 


SECT. 8. | Sect. 8. The ſecond part of the firſt Oneftion, 


Dz the opening of the ſecond part, the nature of the Contraq oz Cale 
F whereupon the Fine is levied, and the ground and end of it. And foz this we 
are to know, | 

1. That Aſſurances made by matter of Recozd, as by a Fine oz a Recovery, may 
Covin, be Covinous and avoidable foz Covin, as well as Aſſurances made by matter of a 
Fine to dece ve Deed, And therefoze that a Fine oz Recovery levied oz ſuffered of fraud, to deceive 
Pur cha ſors or Purchaſozs of their Purchaſe, oz to deceive Creditozs of their Debts, as to the Pur- 
Creditor chaſozs oz Credito2s, will be void, as well as other Convepances made by Ded. 

2. Do alſo a Fine oz Recovery levied oz ſuffered in Execution, oz purſuic of an 


uſury. uſurious Contract, may be void by the Statutes made againſt Uſurp, as well as a 
'Feoffment oz other Conveyance by Deed. Cook 3. 80. 8. 105. 16 H. 7. 5. 
Dureſſe. 3. But a Fine oz Recovery levied oz ſuffered by thzeats, oz by Dureſle of Im⸗ 


p2ilonment, it lems map not be impeached oz avoided foz this cauſe. Sc ſect. 13. 

part 9. chap. 7. ſect. 4. chap. 2. ſect. 18. caſes 27 81. 101. ] , 
Covin. 4. That if a Fine 0z Recovery be levied oz ſuffered of Covin by a Lellte foz 
By Leſſee for pears, oꝛ Leſſee fo; life, oz a Copy⸗holder, of purpoſe and with intent to bar him in 
years, or = Keverſion, 02 a Lo2d of his Inheritance; this is of no fozce, and cherefoze nou- 
Copy holder. claim within five pears ſhall not hurt in this caſe, Cook 3. 78. 8. 105. 


— 


sr. 5. Sect. 9. The third general thing under the firſt Queſtion. 


F. the matter oz thing whereof the Fine is levied, and the naming and de⸗ 
ſcription of it in the Fine, being the third general thing in ozder to be ſpoken 
to, it is to be known, 

x, That a Fine may be levied of all things whereof either a præcipe quòd 
reddat, oz a Præcipe quod faciat, 02 a Præcipe quod permittat, oz a Præcipe quod 
renear, lieth. It will be good of all things inheritable, and in eſſe at the time ok 
the Fine levied, whether it be Eccleftaſfical oz Zempozal, So a Fine map be le- 
vied of an Yonour, Pannoz, Aland, Barony, Caſfle, Peſuage, Cottage, Pill, 
Toft, Curtilage, Dove-houſe, Garden, Oꝛchard, Land, Peadow, Paſture, Mood, 
Under-wood, Chappel, River, Chauntry, Parlſonage, Rectozy, Advowſon, Uica- 
rage, Tithes impꝛopꝛiate, Eſtovers, Foldage,Cozrody, Office, Fiſhing, Warren, 

Fair. Rectozy, Pine, a view of Frank-pledge, Maik, Stray, Felons goods, 
Deodand, Yolpical, Furzes, Beach, Pooz, Rent, Common, Bundzed, Way, 
Ferry, Franchiſe, Deigniozy, Reverſion, Toll, Tallage, Picage, Pontage, 
Acquital, Services, Poztion of Tithes, Oblations, and the like. But a Fine le- 
vied of antient Demeſn Lands will not be good, Star. 32 H. 8. chap, 7. Cook 8. 
145. Weſt. Symb. 2 part. ? | 

2. That many of theſe may be granted together in one Fine; as 40 Peluages, 
20 Tofts, 1000 Acres of Land, and 40s. of fre Kent. So a Fine may be of a 
Dove-houſe, 2 Gardens, 31, 6s. 4 d. Rent, and of the Rent of 4 Capons, and one 
pound of War, and the like, all in one Fine, Cook 7. 38. 6. 67. Cook 3. 45. 

"wry 3- That a Fine may be levied of a Rent-charge which had no being befoze, oz of 
a chief Rent which had a being befoze. And this may paſs by the number of that 
which is to be rendzed, as decem libr. oz decem marc. 03 the like, 21 Edw. z. 


41. 
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44. 18 Edw. 4. 21. And a Fine may be levied of ſuch a Rent by 
Kender. | . 1 „ 
4. That it was the antient ule to levie a Fine ok a Pannoꝛ, and there to adde 
oz explain it by the name Demelns, Rents, Seigniozies, Courts, Pleas, &c. and 
ſuch generals whereof it conũiſted; but this is now altered: And now it paſſeth by 
the name of a Pannoz cum pertinenciis, Cook 3, part Inſt. 1 5 
And foz the names whereby the things paſled by Fines are to be called, it is ts 
be known, ; „„ UVV 
x. That things paſſed in Fines mult be let down by the nature and quality of 
them, as Land, Peadom oz Paſture, and by the place where they lie; there muſt 
be certaluty in the thing named to pals by the Fine. Foz.a Fine levied de tene- 
mento, 02 de hæreditamento, 02 any ſuch like yncertain thing, is void, oz voidable 


2 


at leaſt fo2 Erroz. Crook x. 196. So a Fine de duobus tenementis is uncertai 


and not good. Leonard's Rep. 188. 92-4 4 
a known name in a Uillage, with- 


pay of Gzant and Grant 
REY Kenier 


15 


1 
and 


n, Error. 


3. That one Pannoz may be parcel of another Pannoz, and paſs by the name Mannor. 


. 
« 


parcel of a Pannoz, and paſs by 


-< 
0 


in the Writ of Cove⸗ 


Ss S441 + 


ints A. B. C. ft is 
: late 


Hundred. 
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Cafe and beft to expzeſs all che Towns, oz none of them at all. Foz haply the Fine 
map be good, if the Pannoz be only named, and it be not ſaid in what Town it 
doth lie; as de Manerio de S. cum pertinen. but otherwiſe it muſt be de Manerio 
de S. in A. B. & C. foz if any of the Towns be omitted, none of the Pannoz in that 

2 hb Town omitted will paſs. 9 Edw. 4. 6. „„ 
Incertuint · 9. That where divers Pannozs be of one name, with diſtinction of Nozth and 
South to it, as South 8. and Hoꝛth S. oz the like, there it is lake, to expꝛels in the 
Dziginal Writ, and all the pzoced of the Fine, which of the Pannozs is intended 
to be paſſed by the Fine. And yet perhaps the Fine may be good to paſs the Pans 
' no2 intended to be paſſed without this diſtinction, Crook 1. 196, 200. 9 Edw. 4. 6. 

3 Broo. Fines 44, 91. 12 H. 7.6. 1 : „ 

Reverſion. 10. That the Neverſton of the Land will paſs by a Fine, by the name of the 
Thing it ſelf whereof he hath the Reverſion. And a Fine of a Remainder by the 
name of a Reverſion is good. Crook 1. laſt publ. 595. oz by the wozd Right. 


43 Edw. 3. 11. jy 5 SS 
View of Frank- 1 11. That a view ot Frank-pledge may pals by its own name: as de Viſ. Franc. 
pledge. pleg. Bonorum & Catallorum, Waiviorum, Felon, Fugitivorum, Utlagat. in Exi- 


Bona felons, gend. poſitorum, Felon, de ſe, Deodand. Theſaur. invent; ac extrah* cum pertinen. 
= 2 Weſt, Symb. 2 part, 1 | 
Parſonages, 12. That when a Fine is but foz the P2eſentation to a Church only, it muſt be 
Vicarages, c. de Adyocatione Eccleſiæ de S. and not cum pertinentiis. And of Uicarages en- 
dowed, the UWrit mult be de Advocatione Vicariæ Eccleſiz de S. and not cum per- 
tinen. And where no Uicarage is endowed, it muſt go under theſe wozds, de Ad- 
vocatione Eccleſiz de S. And Parſonages, Rectoztes, Advowſons, Uicarages and 
Tithes impzopziate, pals not by the wozds de Advocatione Eccleſiæ, but by this, 
de Rectoria Eccleſiæ de S. cum pertinen, Weſt. Symb, 2 part. | 
13. A Fine was levied of the Advowſon of the Church of Capeil, and of 4 1, Rent 
with the appurtenances, in S. C. and B. Cook 3. 45. Z 
14. A Fine was levied of a Rectozy out of which a Rent of 30 l. per annum was 
rendzed, Cook, Lillington's caſe, | 2 on 
Wood. 5. Migh⸗ wood and Under⸗ wood may paſs by the name of Mood; as thus, 
de vigint, acr. boſci. Weſt, Symb. 2 part. 
Houſe- boot 16. Houle⸗ boot, Hay⸗ boot and Plow-boot may paſs by the name ol Eſtovers; 


arc. as de rationabili Eſtoverio in boſcis ( viz.) in decem acris boſci ipſius A. in D. 
i Weſt. Symb. 2 part. p 
Fiſhing 17. A Fiſhing may paſs by the name of- Seperal* piſcaria in Aqua de S. 


18. A Foldage may paſs by the name ofde libertate unius Faldagii & curſu ovi- 
um cum pertinen, in F. oz de libero Faldagio ovium cum pertinen. in F. oz de li- 
bera Falda. Weſt; Symb. 2 part. | a 
Chappel : 19. A Chappel oz Yoſpital will paſs by the name of a Peſttage: 13 AC. pl. 2. 


Foldage. 


Hoſpital, --:: 20, That by the name of a Peluage may paſs a Boule, Curtilage, Garden, Dj- 
Meluage. chard; Shop, Dove-houle, and Pill, as parcel thereof, 5 | 
Corrage, 21. That by the name of a Cottage, a Toft, a Chamber, a Cellar, &c, may 


pals; and pet theſe alſo may pals alone by their own ſingle names of de uno Meſu: 

Agio, uno Curtilagio, Welt, CCC : | 

Cattle: 22. That other things molt of them may pals by their own pzoper names: as 

ige. de Caſtro vicetomitatus de S. de Inſula de D. de Hundredo de B. de Burgo de D. 

Hundced,&c. and the like. And other things un ra by Fines by the ſame name as they pals 
by Deeds ; as de Sit Ambit' & præcinct' nuper Monaſter, de D. de Sit Maner, de D. 
de Grangia de D. de Parco de D. de Przbend; de D. 

Mesſure of 22. That Land, Peadow, Paſture, Mood, and the like, may paſs by the name 

Land, of a certain number of Acres: as de duabus Acris terræ, decem Acr, prati, centum 
Acr. paſture, &c. 0 by the certain meaſure of the ſuperficial quantity thereof ; as 
de Hida, Carucata, Bovata, Virgata, Acra, Rodo; Furlingo terrz, + 

part of entice 24+ That part of an entire thing may pals by the wozds, de medietate, de tertia 

thing. parte, de quarta parte, &c. ( as the caſe is) og de duabus partibus in tres partes 
dividend. de 8, acr. terr. 02 de medietate omnium decimarum granorum, & far, 
ac terr# vocat. le Blacklands cum pertinen, in H. E ö 

| | But 
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But if an entire thing, as a Bannoz oz Peſuage, be parted, as if the Pannoz of 
S. be divided into two parts, and the Diviſion be ſo made as that the Mannoz foz 
that part be not extinct, and a Fine to be levied of a part of it, it muſt paſs by the 
name of the whole; as de Manerio de S. Do if a Peluage and 23 Acres of Land be 
parted, the part divided may paſs by the name of one Peſuage and ten Acres of 
Land, and not by the name de medietate unius Meſuagii & vigint' acr* terre. 

25. And if things be otherwiſe named than is befoze ſet down, by this the Fine 
may lole its fozce foz that part. But if one thing be only twice named in a Writ of 
Covenant, as a Pannoz, and a Yundzedth parcel of the Bannoz, oz the like; this 
will not hurt the Fine, but the ſame will be good notwithſtanding. 

But it is an uſual thing in rheſe Fines to compzehend moze number of Acres than 
are intended to paſs, and this will not hurt; noz in ſuch caſe ſhall any moze paſs, 
than what is intended and agreed, theſe wozds notwithſfanding, Popham Rep. 105. 


' ts 


— 


— 


Sect. 10. The fourth general thing under the firſt Queſtion. 


Aꝰ to the Perſons who have to do in the levping of Fines, it is to be known, 

1. That the Perſons that have to do in the levying of Fines, are either 
ſuch as have to do therein only at the time of the Cognizance and the Certificate 
thereof, who are the Commiſſioners, authoꝛiʒed to take and certifie the Cognizance 
only; oz ſuch as to whom the Cognizance is to be certified, and befoze whom the 
Fine is to be reco2ded and finiſhed. The firſt ſo2t of theſe chat have power to take 
and certifie the Cognizance of Fines, are of two ſozts. 

The firſt loꝛt of them are ſuch as ex officio, and by virtue of their Office may 
do it. And ſo the Chief Juſtice of the Common-pleas may do it without any Come 
million, in any place out of the Court; and he may alſo do it in Court. Any two 
of the Juſtices of that Court may do it in open Court, Any two of them with the 
conſent of the reſt may do it, oz one of them with a night; but this is not uſual ac 
this dap, Jenk. cent. 4. caſe 28. 7. caſe 3, 

And the ſecond ſoꝛt of theſe are luch as by ſome Commiſſion, General oz Special, 
granted unto them by the King out of Chancery, have power lo to do, and la it is 
commonly done, . 

2. That Juſtices of Aſſize alſo by the general woꝛds of their Patent, may take 
and certifie Cognizances of Fines without any ſpecial Dedimus poteſtatem. But 
at this time they do not ule to certifie them without a ſpecial Writ of Dedimus 
poteſt atem. But foz the Entry, Inrolment, and all the reſt of the P2oceed, fo the 
perfecting of them, whereſoever they are well levied, they are levied in full Court; 
and the Fine muſt mention that they were levied befoze moꝛe than one Juſtice then 


pꝛeſent in Court. Se foz all this Dyer 224. Broo. Fines 120. Weſt, Symb. 2 part 


15 Edw. 2. de Carlile. Dyer 377. Hughes 939. chap. 5. Cook 2 part Inſt, 512, 
th. $146: 

; = hat the Judges of both Benches, and Barons of the Exchequer, may and do, 

befoze any Dedimus poteſtatem had out, take the Conuſance of Fines, and after 

that take out a Dedimus poteſtatem. Jenk. cent. 4. Caſe 28. 7. caſe 3, 

4. That in fozmer times ſuch as were to levie a Fine, were to come in perſon 
into the Court where the Fine was to be levied; but now it may be, and is done in 
oꝛ out of Court befoze Commiſſioners by Dedimus poteſtatem; and this alſo is ad- 
mitted to perſons able, as well as to impotent perſons, aged and decrepit perſons, 
And foz this purpole, this Commiſſion map be directed to any Gentlemen in the 
Country, who do take the Conuſances of Fines daily. So do Judges in their Cir- 
cuits, and they do it without Dedimus poteſtatem, the which is taken out in theſe 
tales after the Conuſance is taken. And the Chief Julfice of the Common- pleas 
doth take the Conuſance of Fines without any Dedimus poteſtatem at all, virtute 
officii, Cook 2 part Inſt. 512. 1 H. 7. 9. Broo, Fines 120. But the Gentlemen of 


the Country will not, may not take the Conulance of Fines, till they have a ſpecial 


Dedimus poteſtatem to enable them ſo to do. | 
| . 5. That 


© 
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5. That the Cognilances of Fines at this day are frequently taken by a ſpecial 
pedimus pote · UUrit of Dedimus poteſtatem. And by this Commiſſion a power is given, as in 
ſtate m. divers other caſes, koꝛ the ſpeeding of the woꝛk, to do lomething herein appertain⸗ 

ing to a Judge, upon a ſurmile that the parties that are to do the lame are not able 
to travel. And by this Writ upon luch a lurmile, power may be given to any Ser⸗ 
Hou ⁊s0 be exe jeant at Law to do it, 02 to any Knight and Gentleman together to take the Conu⸗ 
cared: And the (ance of ſuch perſons foz a Fine to be levied, And thele Commilltoners, albeit 
dry of ſuch as they be neither Judges, Abbots, Knights, of Serjeants at Law; pet they (as it 
2 if Fines ſems ) may lawfully execute it: (and yet the contrary hath ben held and pzaciſed, 
Lit. Broo. caſe 345.) Aud they may and ought by atithozity thereof, take the Co⸗ 
nulance of the perſons that are to be Conulozs in the Fine. And this they map 
take from them either altogether at once, oz alunder at leveral times, and in ſeveral 
places, as they pleale. 5 5 
But herein, whether it be done by the Judges in, oz by the Commiſſioners out 
of the Court, great care mult be had how it is done, koꝛ otherwiſe ſome notozious 
Er e Erroꝛ may be in it that may make it void, As ik the Dedimus poteſtatem be to two 
joyntly to do it, and dne of them alone doth it; oz if the lame be to the joyntly to 
do it, and two of the the only do it, oz the like, ch.s will be Erroz. So it ſems 
it is if one of the Cognizes himſelf be one of the Commiſſioners, and he him⸗ 
ſelf take it. See fo2 thele things E. N. B. 146, 147, Dyer 220. 11H. 6. 21. 
Crook 1. laſt publiſh'd 249. But it is held, That if lome of the Commillioners 
do take the Conulance of ſome of the parties in one place, and others of them take 
the Conulance of others of the parties in another place, that this is good, M. 11. 
Car. B. R. 3 
6. The Judges and Commilſioners that have power to take the Cognilances of 
Fines, are eſpecially to be careful in this, whom they do admit to make, and of 
whom they take ſuch Conulances foz Fines befoze them: That they have knows 
ledge of the parties that are to be the Conulozs, and that they do not ſuffer one man 
to make a Conulance in another mans name, and that they take not any Conuſance 
from ſuch as are prohibited by Law, and not able to be Conuſozs, as Infants, and 
the like; o2 of ſuch as are not fit, albeit they be not diſabled by Law, as Pad⸗men, 
_ Where ang Dꝛunken⸗men, and the like, And ik there be any Woman that hath a Pusband 
how the Feme amonglt the Conuſozs, to be lure to examine her of her age, and whether ſhe be 
Covert is to bo willing to part with her right in the Land, oz whether ſhe do it by the compulſion 
examined. gf her Yugbandz and if ſo, to fozbear to take it: foꝛ being done, albeit it be by com- 
pulſion, yet hath ſhe no means oz way to relieve her ſelf, foz the Fine is good. Scr 
fo2 theſe things Dyer 220. 11H. 6. 21. 34 H. 6. 19, Broo, Fines 11, And it is 
beld, That where the Fine is levied to Yusband and Mike, and they do grant and 
render the Land back again; there the Wife is allo to be examined, This Exami⸗ 
Fine wah a nation is alwayes to be after and upon the Mrit. And therefoze the Yusband and 
Grant & Ren» Uife upon a Fine levied to them of the Land, cannot grant and render a Rent out 
der of Rent. ofthe Land, becauſe the Rent is not contained inthe Writ, Cook InR, 2 part 5 15. 
Woman Co. rob. Fines 121, This Examination of the Wife ought allo to be ſolely and'fe- 
vette. cretly, whether ſhe be content of her own fre will, without menace oz thꝛeats, to 
| levie a Fine of the Lands, the which are to be read in parcels to her diftincly, as 
they are in the Writ, And ik the Judge doubt ok her age, he may examine her upon 
Dath, and ſo may Commiſſioners, as it was the opinion of ſome Judges in the 
Common-pleas, Mr. Herbert's cate, And if there be need, he may have an Inter⸗ 
pꝛeter. Cook on Lit, 35 3. Cook 2 part Inſt, 515. Wing. Maximes 316. All this 
done, the Fine being read to them that are co be Conulozs, they are to put their 
hanos to the Concoꝛd. * | 
7. And theſe Commilſſtoners, akter they have taken the Cogniſances of the par- 
ties by Dedimus poteſtatem as afozeſat>, are to certifie the ſame under their 
Mands and Deals as the Dedimus poteſt tem doth direct and require, and to cer- 
tifie the ſame truly, the day and year when it was taken, and not another dap, and 
ſo return the Dedimus poteſtatem, and ſo ſend the ſame with the Concozd annexed 
into the Court of Common-pleas, within a year after the taking of the ſame Co⸗ 
nilance at the fartheſt. And if they retuie to return oz cercifie this, the party griebed 


by 


Infant. 
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by it may, by a Writ called Cognitionibus admitrendis, 02 a Certiorari, tompell Cognitionitue 
that Commiſſioner that hath it in his cuſtody, oz his Executoz oz Avminiftratoz ©4*##tendu. 
(if he be dead) to certifie it. Stat. 23 Elz. chap. 3. Dyer 220, 3 20, 2 46. F. N. B. Cet iorari. 
147. Cook 5. 39. — | | | | . 

8. That the Judges foꝛ the recozding of Fines, and befoze whom they are to In „bet Court 

be ſued out, are the Juſtices of the Common-pleas only, and therefoꝛe all Cogni⸗ Fine: ma be 
ſances of Fines are to be certified thither, and no where elle. Foz in that Court 1 c. 
only, and in no other Court at Weſtminſter, and in ſome other inferio2 Courts, 
as Antient Demeln, and ſuch like Courts who have it by Cuſtome, oz Gꝛant from 
the King, may they be levied. And yet by certain Acts of Parliament Fines may 
be, and are levied in Wales, in the Counties Palatine of Cheſter, Lancaſter, and 
Dureſme,8&c, of Lands lying within thoſe Counties, Fitz. tit. Fines, 104. 44 E.3. 
38. 50 Aſſ. 29. Hughes's Abridgment, pag. 93. of Fines, Moor's Rep, caſe 21. 
Leonard, Rep. 188. And Fines in the Common-pleas mult be levied in open 
Court, and they muſt mention moze than one Juſtice befoze whom they be levied, 
Cook 2 part Inſt. 514, 515. 12 ' Tabs. 

And if any other perlons than ſuch as are befoze mentioned, ſhall take the Co- 
nulance of, oz reco2d Fines; oz ik they be levied in any other Court, oz others 
wiſe than as befoze is let foꝛth; they will be void, o2 voidable at thelcaft foz Erroz. Error. 
Stat. 2 E. 6. chap; 28. 37 H. 8. chap, 19. Crompt. Jur. 92. Crook 1. 196. 


The order of taking a Conuſance upon a Fine, and the 
Return or Certificate of it. | 


— 


After a Fine is acknowledged, as befoze is ſet fo:th, the Commiſſioners are t 

wzite under the Concoꝛd to this purpole. 

Capt. & recognit. primo die, & c. L name the time] coram A. B. Milite, & C. D. 
Armiger, virtute brevis Domini Regis de Dedimus poteſtatem, nobis & alis 
direct. And to this they are to ſubſcribe their Names. 

A: B. 
c. b RR____z 

Then they are to wzite upon the back of the Dedimus poteſtatem, thus, 

Reſponſ. A. B. Milit. & C. D. Armiger. duorum Commiſſion. infra nom nat. 

Executio iſtius Commiſſionis patet in quadam Schedula huic Commiſtioni annex, 
And under this allo they are to ſubſcribe their Names, 

A. B. 
C. D. 


WV 8 — — 


Sect. 11. The Manner and Order of ſuing out, or ler ing of 2 SECT. it. 
Fine, from the beginning to the entl. Pat 1. 


DR the Oꝛder of p2oceeding in the ſuing out of a Fine, it is thus; + The Ordered 
Firſt, there is an Oziginal Writ ſued foꝛth. And this may be either, a Quid proceeding 

Juris clamat, Per quæ ſervitia, De rationabilibus diviſis, Right Patent oz Cloſe, herein from | 
Warrantia chartæ, De Conſuetudinibus, 02 any Writ of Right 5 02 a Writ. of Co⸗ the EY 
venant, which at this day is the uſual Writ whereupon the Fine is levied albeic 85 . 
it may be upon any Writ whereby Land js demanded, and map be recovered, | a 5 

And whiles this Writ is depending. Foz howloever it be the common courſe to pedinus pore- 
take out a Ded mus poteſtarem, and to have the Conuſance of a Fine befoze any ſtatem to tate 
Oꝛiginal Writ be ſued kozth; pet the Oꝛiginal Mrit is alwayes ſuppoſed tn Law : Convſanc@ | 
to pꝛecede the Dedimus poteſtatem. And therefoze it doth, and muſt evermoze, * © 
bear Teſte bekoze it, o; it will be erroneous: But it is an Erroz amendable by the Ertoc. 
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The Statutes 
about Fincs, 


Of a Fine. Chap. 2. 


Then there is a Przcipe dzawn after the Dziginal Writ ſued foꝛth, (and this i® 
the Titling oz Recital of the Mit of Covenant whereupon the Fine is to be le⸗ 
vied ) and the Concozd and. Agreement of the parties; both which are to be fairly 
wiitten together, and this is fitteſt to be done in Parchment. 

Alter this, the Party oz Parties, that is oz are to acknowledge and levie the 
Fine, is 02 are to come in perſon. befoze him oz them that are Judges by Law ap- 
pointed and authozized to take the Conuſance of Fines z who are eicher the Judges 
of ſome Courts, oz Commiſſioners, 1 7 | | 

Thele Judges oꝛ Commiſſioners are to take notice of the Perſons, that there be 
no Infants, Idiots, Mad⸗men, oz the like perſons amongſt them to make the Conu- 
ſance ; and if there be amongſt them any woman that hath aYusband, the Judges 
oz Commiſſioners are to examine her apart and in pꝛivate, whether ſhe be free and 
willing in it, and whether ſhe doth what ſhe is going about to do freely, without any 
conſtraint of her Husband. And without this Examination a Fine ought not to be 
taken from a Woman Covert, albeit it be but to pals a Rent only, 

Afcer this, all the Parties that are to be Conuſozs to the Fine, are to declare 
themſelves befoze the Judge, Judges oz Commiſſioners, that they are willing to 
pals their Right in the Land oz thing to pals by the Fine, accoꝛding to the Agree 
ment erp2els'd in the Concozd. And then they are to ſublcribe their Names oz 
Marks to the Concozd.- And if it be taken by a ſpecial Dedimus poteſtatem, it is ta 
be returned and certified under the Hands and Deals of the Commiſſioners into 
the Court of Common- pleas, that it may be there recozded and finiſhed. And this 
being returned, | 

The Conulee is firſt to compound with the King foz his Licenſe, foz which the 
money called the King's Silver is to be paid. And of this there is an entry to be 
made on the back of the Writ of Covenant, 

After this, he is to have it Jnralled by the Cuſtos Brevium, and upon this Roll 
the Pꝛoclamations are to be indozſed, 

After this, it is to be bzought to the Chirographers, who are firſt to make a Note 
thereof: this is called the Note ofthe Fine. . 

Aud upon this allo, if it be a Remainder, Reverſton, Rent oz Seigniozp, wheres 
ok the Fine is levied, the Writ of Quid Juris clamat, Per quæ ſervitia, oz Quem 
redditum reddit, ( as the caſe requireth ) is to be ſued fo2th, 

And after this, the Chirographer is to enter the Fine upon Recozd, to ingroſs 
it, and to make and deliver the Jndentures thereof to the Conulte. And if it be a 
Fine with Pzoclamations, the lame is to be pzoclaimed openly in the Court of 
Common-pleas, once every fourth Term then next following after the Jngroſſing 
of it. Jt was allo uſed to pꝛoclaim it within the County where the Land did lie, ac 
every Aſſtzes and Seſſions next after the Ingrolling of it; but this now is not uled, 
noꝛ is it neceſſary, And the next Term after the Ingrolling of it, the Contents 
thereof are to be reco2ded in a Table made koz that purpole, to be ſet up in the 
Court of Common-pleas at Welt minſter, in an open place all the Term time, and 
ſo at every Aſſiʒes. 

The Fine allo (ik the parties pleaſe ) may be inrolled and exemplified. Expe- 
rientia, Statut. de modo levandi Fines. | 

But foz the farther opening and clearing of theſe things, we ſhall deſcend to 
Particulars, and ſet fozth, 1. Mhat the Statutes ſpeak herein. 2. Lay down 
certain Caſes and Opinions in and about theſe Statutes, 3. Me ſhall give ſome 
Pꝛeſidents and Examples fox Illuſtration and Confirmation. And in theſe things 
we ſhall lay ſomething to all the parts and paſlages of the pzoceding in a Fine. 


Some of the Statutes about Fines, + 
1. Ey the Statute of Carlile, 15 Ed. 2, it was pzovided, That the parties C3- 


nuſozs that were to acknowledge Fines, ſhould appear in Court, to the end that 


Capt to be their Age, Idiocie, and the like defects might be the better diſcovered, But if the 
preſent in } ec - 
ſon. 


party be unable to appear, then that two oz one of the Juſtices, with the aſſent of 
the reſt, and with a Knight, ſhould repair to them, and take their Conuſance ; 


any 
that 
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that no Fines ſhould be levied by Attoꝛneys. And the Commillioners that took the 
Coguilante were to make a Certificate thereof to the Juffices,that the Fine might 
be diſpatched, | . e 
2. By the Statute de Finibus, 18 Ed. 1. Stat. 4, it was oꝛdained, That Fines 
ſhould be · openly read two dayes in the week, at the Juſtices dilcretion. And the 
reaſon why ſuch lolemnity was to be uſed, is expꝛels'd in the Dtatutes, Becauſe a 
Fine is ta bar all perſons of full Age, out of Pzilon, of good Memozp, and within 
che kur Seng, the day of the Fine levied, ik they make not their claim within a pear 
and a day by the Country, 18 Ed. x, Stat. 4. But this Dtatute.fome ſay is repealed, 
Cook 2 part Init, 518, "= 
3. By the Statute de Einibus, 18 Ed. 1. Stat. 4. it was ozdained, That after Manner of ſu- 
the Writ D2iginal was delivered in the pꝛelence of the Parties bekoze che Judges, ins out a Fine. 
the Pleader (who was the Derjeant at Lam) was to ſay, Conge de Accorder. 
Then-the-Zultice ſhall lay, What ſaith Sr; R? And then when the King's Fine is 
agreedfoz,.and the Peace cryed, the Pleader ſhall declare the Subſtance of the 
Fine. „J ; ; | | 7 1:7 ad 65. 
4. A Final Concozd cannot be levied in the King's Court without an Oziginal Orgia Wric: 
TWrit,befoze Juſtices in the Bench, q; in Eire and it mult alſo be in the meſence 
of the Parties, who ought to be of full Age, of good Bemozy, and out of Pꝛiſon. 
And if a Feme Covert be one, ſhe muſt ve examined bp four Juſtices; and if ſhe Feme Covert 
conſent nat, che Fine cannot be levied, by 18 Ed. 1. Stat, 4. de Finibus. examined. 
5. By 5H. 4. chup. 14. it was pꝛovided, to pzevent the Damage that may hap⸗ 
pen by the Imbeciling of the Feet and Notes of Fines, That all Mrits of Cove⸗ 
nant, and other Writs. whereupon Fines are levied, together with the Dedimus 
poteſtatem, ( if any be) and all Knowledges, and Notes of the ſame, befo2e they be 
d2}awn out of the Common Bench by the Chirographer, ſhall be recozded in a Roll, Record of the 
to remain with the chief Clerk of that Court, foz the old Fee of 22 d. uſually paid Fine in a Roll. 
fo entring the Concozd, that if any Notes of Fines be imbeciled, the Party may 
have recourſe to this Koll to have the Execution thereof, 218447 81 
6. By the 1 R. 3. chap, 7, it was pꝛovided, That a Fine after the ingroſſing of Proctamaciors 
it, ſhould be openly read and pꝛoclaimed in the Common-pleas the ſame Term, and of a Fine. 
the thꝛee next Terms, upon thze ſeveral dayes, in the mean time all Pleas to | 
ceaſe, And one Tranlcript thereof was to be ſent to the Juffices of Aſlize in the Tranſcripsr 
County where the Land lies, to be pzoclaimed at their Seſſions, And che Judges 
and Juſtices were to make a Certificate thereof when it was done, upon the ſecond 
Return of the lublequent Term. But now by 35 Eliz. chap. 2. it is oʒdained, That 
Fines in the Common- pleas ſhall be pzoclaimen four times only, (viz.) once in the 
Term wherein it is levied, and once in each of the thꝛer next Terms following, 
And by 4 H. 7. it is pꝛovided, That every Fine, after the ingrolling of it, ſhall be 
pꝛoclaimed in the Court the ſame Term, and the three next following Terms, at 
four ſeveral dayes in every Term. 
7. By the Statutes of 1 R. 3.7. and 4 H. 7, 24. it is p2ovided, Tbat a Fine 
map be levied either in the way of thele Statutes, oz at the Common Law, at the 
pleaſure of che Parties. | 
8. By et Mar, Parl. 1.7. it is pꝛovided, That all Fines whereupon Pꝛoclama⸗ 
tions are nat duly made, bp reaſon of the Adzoznment of any Term by Mrit, ſhall | 
be good, as ifthe Term had been holden from the beginning tothe end, and as ik Pꝛo⸗ 3 1 
clamations had been therein made, accoꝛding to the Statute of 4 H. 5, cap, 24, But 1 
this Dtatute was not to extend to any Fine befoze that time levied of any Lands 
then in Suit, o2 befoze that time lawfully recovered by Judgement oz otherwiſe. 
9. By the Statute of 23 Eliz, it is pꝛovided, 1. That Fines ſhall be Inrolled. + 
2. That no Fine, Pꝛoclamation oz Recovery be reverſable foz falſe Latin, Nalure, 
Interlining, Piſ-entry, PMil-returning, Not-returning, oz any other matter of 
Fozm, not in Dubſfance. 3. There is a Pzoviſton foz Fines levied befoze that Act; 
4. It is pꝛovided, that the day and year of the Acknowledgement of every Fine be 
certified, together with the Concoꝛd. And that none ſhall be fozced to certiſie it, but 
within a pear after the acknowledgement of it. And that no Officer is toxeccive 
any Fine, if it be not ſo as befoꝛe is let down certified, 5. It is there let down how 
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Attozuments ſhould be made, and entred in Court. 6. It is there pꝛovided, That 
there ſhould be a new Officer foz the Jnrolment of Writs foz Fines, under the 
appointment and overſight of the Juſtices of the Common-pleas, to have 6s. 8 d. 
foz the Examination and Jnrolment of every Fine, for the Cxemplificarion of ic 
5 8. ko; every Search, foz every year 4d. foz every Sheet of any Copy fourcen 
lines 4 d. Aud this Officer is to put his Name to what he doth examine. 7, That 
a Table ſhould be ſet up in the Common-pleas by the Chirographer the ſirſt day of 
every Term, of the Contents of the Fines of one Term, and deliver a Copy of it 


to the Sheriff ol every County to be hanged up at the next Allizes in the County. 
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Foz the farther opening of theſe Statutes, and clearing of the Law touching that 
which we have in queſtion, we ſhall conſider all the parts of a Fine aſunder, and 
lay down ſome Cales foz the better underſtanding of every part thereof, And firſt 
of the Dziginal Writ upon which it is levied. And as to this, take theſe things. 

1. That there muſt be in every good Fine an Dziginal Mrit; otherwile the 
Fine will be void, oz (at the leaſt ) voidable by Writ of Erroz. 

2. That the Writs upon which a Fine may be levied, are Writs of Right, 
Writs of Cuſtomes and Services, Warrantia chartæ, oz ſome ſuch like Writ, 
But the Dziginal Writ now uſed in this caſe is ( foz the moſt part) a Mrit of 

3. That where the Lands do lie in ſeveral Counties, there mult be ſeveral 
Mrits of Covenant. Cook 2 part Inſt, 3 12. Dyer 227. 

4. Thar the ozder and fozm of placing of things in the Dziginal Writ of Cove- 
nant, mult be as in a Præcipe quod reddat of Lands, | 

5. That it is ſaid; that if a Fine be levied in a Term befoze a Writ of Cove- 
nant is depending, and this Fine be afcerwards recozded in another Term, this 
Fine may be good, Jenk. cent, 6, caſe 53. Hughes Abridgment, caſe 93 3. caſe 17. 

6. That where divers things are to paſs in a Fine by Writ, theſe Nules are to 
be obſerved foz the ozder of them. 1. The moze wozthp things mult be put firlt z 
as a Peſuage befoze Land, a Pannoz befoze a Peſuage, a Caſtle befoze a Pannoz, 
Þouſe befoze Land, Arable befoze Peadow, &c. Plow. 168. 7 H. 6. 39. 2. Things 
general mult be put befoze ſpecial chings; as Land (being the Genus to Peadow, 
Paſture, Wood, Heath, Pariſh, &c.) is firſt to be placed; and Mood (being the 
Genus of Wood-ground, as Alnetum, Salicetum, &c. ) theſe are in the Writs ts 
pzecede, 3. Entire things are to be ſet down befoze Parts of things; as de Mane- 
rio de A, de medietate Manerii de B, &c, 4, Parts of the things excepted muſt 
follow the things themſelves out of which they are excepted. And if there be divers 
parcels in the Writ, that Thing out of which the exception is made mutt be put laſt 
of all, thus, after all the reſt, de Manerio de B. cum pertinen. in C. excepto uno 
Meſuagio, duabus acris terræ, &c. & Advocatione Eceleſiæ de B. &c. Regiſt. fol. 6. 
3. The thing excepted mult be certainly named, and in this there needs not the ad⸗ 
dition of the woꝛds cum pertinen. as are uſed after the things granted. 6. The 
Exception mult alwayes be ol ſuch a thing as will lie in the Writ, and of ſuch a 
thing as is compzehended in the Writ, As foz example, Præcipe A. B. quod ten 
C. D. conven? &c. de uno Meſuagio, uno Cottagio, & medietate unius Meſuagii, 
& decem acr terrz cum pertinen.exceptꝰ una acrã terræ in M. &c. Et eſt Concor- 
dia, Sic. quod prædict. A. cognovit tenement' &c, cum pertinen* except? præexcept. 
Particulars are to be ſet down in this manner. 


ſuagium, tum. dinum. lumbare. dinum. ra, 
Me Tof Molen Co Gar Ter 

cum. ura. cus. ra. ra. + 
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© Where the Gziginal Mrit is of many things, ik eight things, a Banno2, Bounce, 
Rectozp, & c. they are thus expꝛels'd. After the Pannoz is named, the loz nis to⸗ 
tap, Ac de Re@oria, nec node Mefuagio, &. Anb for the fourth ching, Ac ettam; 
foꝛ the fifth, præterea; fo2 the fitch, ac ulternis 5 fo; the leventh, ac etiam; and for 
the eighth, as inſuper: and if there be moze, then to begin again. 
And yet ik this oꝛder be not oblerved, but things be other vile plgeed in the Fitre, 
and fo in the firſt Writ, and the Fine be luffered lo to paſs, it will be a good Fine, 
and not avaidable by Writ of Erroz foz this. 7 H. G. 39. Plowd. 163. Regilt; 2. 
As to the Kings Licenſe and Fine, take this duly, 1. Shilt-the Rings Kine 

due to him upon the Licenle tö concozd, is talled che Kings Wilber, oz ue ; 
foz the King hath another Fine out of it, called che Fine of the Himpet, which is a 
Fine of 65. 8 d. fo2 Lands of the value df five Parks; whit # ine due tothe 
Hing in every real Action; änd this is due to him upon the Witte of Covenant, oz 
other Oꝛiginal Writ, and this is parc ofthe Kings Nevenur. And the Fine koz 
the Licenfe to accozd, is as much and half as much moze as the Fine of the Ham⸗ 
per upon the Dziginal Writ, And theſe Fines the Conuſee ts to pay to the King, 
As if a Writ of Covenant be bꝛought to levie a Fine of Lund of five Barks, there 
the King thall have 6 . 8 d. pꝛeſently, and fog the Polf-fine 10, the firſt he hath 
p2eſently, the laſt he hath when his Conge de Accord is granted bythe Court, It 
the Land be under five Parks; the King hath only one Fine of 6 s. 8 d. fog his 
Conge de Accord: And no Poſt-fine is due but where there is a Conge de Accord. 
Cook 3 part Inſt, 511, 2, That one Fine to the King will ſerve, albeit the Land 
lie in divers Counties: ſo that if one have a Wrtrt of Covenant fv2 Land in S. of's !, 
a year, and in E. of 24 l. a year, and hath two Oziginals, yet one Concoꝛd and one 
Fine will ſ1ffice, Cook 2 part Inſt. 512, Dyer 227. 15 Edw: 4.33. 3. That 
the Conuſze of the Fine is fo pay to the King the Fine oz Fines due to him upon 
the levying ok the Fine. And if there be mode than one Conilſ in the Fine, char 
Conulte in whom the Fine is repoſed is to pay it. Cook 2 part Inſt. 5 x 2. 4. The: 
there is in the Court ok Common pleas, a lpecial Clerk oz Officer letled foz the 
entring ok the Kings Silver in a Roll, the which is alſo Indozled upon the Writ 
of Covenant. 5. The Fine muff have the value of the Land p2oved and let down 
under the Concoz2d, oz it muſt be compounded fox, And the Commiſllioners fo 
Compoſition will not readily admit a Compoſttion without Dach made of the va- 
lue, ſome late Fine, Licenſe, oz other Keco2d, to guide them to find the value of the 
Land, And this done, the Writ of Covenant is there to be entred, and the Fine 
thereof (if it be fineable) is there to be paid to the Receiver ; and then the Writ is 
ts be ſigned by the Commiſſtoners, And this done, the Writ is to be carried to 
other Officers, as to the Cuſtos Brevium ; and thence it is bzonghr again to the 
Clerk of the Kings Silver, who takes a Note of it fox entry of the Kings Silver, 
and ſigns the fame again; and then it is delivered to the Chirographer to be In⸗ 
grolled and Pꝛoclaimed. = es 

As touching the Concoꝛd and Agreement fox a Fine, there are many things con- 
ſiderable. As x, The Præcipe, oz Title, o2 Head thereof, which is but the Re- 
fital of the things contained in the Oziginal Writ, which is after this manner; 
Glouc, ſl. Præcipe A. B. quod julte, &c. ten C. D. conven, &c, de uno Meſuagio, 
de c. cum pertinen. in Dale, Et niſi, & c. And 2. the Concoꝛd it lelf. The Concozo 
alſo is to be conſtdered as it is either Dingle, and without any Render, oz as it is 
Double, and with a Render, This allo is conſiderable, as to the manner and ozder 
of letting down what is within it; and as to the matter of it. And in the fozm 
thereof many things are to be regarded. As, if it be Single, whether it be Sur cog- 
niſance de droit come ceo, &c. oz upon a Gzant, Done, Relcale oz Confirmation, 
D2 ik it be a Double Fine with Render, what Eſtates are to be created thereby, 
and of the Keverſton, of Rents, nomine pœnæ, and Clauſe of Diſtreis, and Ser⸗ 
vices, with the Clanſe of Warranty, &c, 

As to the Nite of the Fine, oz Title oꝛ Head of the Concozd, take theſe things, 

1, That the Note o2 Title is to expꝛels the things in particular whereof the 
Fine ts to be levied, and which are mentioned in the Oziginal UWhric, And fo a 
Fine (as we have laid) may be levied of the things aus by the names bekoze 
mentioned. . 2. Tha 
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2. That the things are to be ſet down in the ſame oꝛder and wozds as they are 
ſet down in the Dziginal Urit. 

3. That herein muſt be let down the names of the Parties to the Dziginal 
Mrit, with their additions, as A. B. Comiti H. & Dom. K. uxori e jus, and the like, 

4. That the Note is alſo to ſap in what place every thing doth lie, oz all toge⸗ 
ther in A. B. and C. 8 i 

And let the cloſe of the Title be, Et niſi, &c. St foz this in the P2ecedents of 
Concoꝛds. 

And as to the Concoꝛd it ſelf, take theſe things. N Ins 

1. That a Concoꝛd is the very Agreement between the parties to the Fine, how 
the Land ſhall paſs, | | a 

2. That in the Conco2d it ſelf, the particular things named in the Title oz Hean 
of the Concozd, taken out of the Writ, need not again to be mentioned, but it will 
be ſufficient therein to ſay, renementa prædicta cum pertinen. as oft as therein 
there ſhall be occaſion to name the things, thus, Quod prædict. A, recognoverit 
tenementa prædicta cum pertinen', &c. 

3. That as a Concozd cannot be without an Oziginal Mrit, ſo it mult purſus 
the Oziginal Writ, and map not be of any fozein thing, i. e. of a thing not con⸗ 


. tained in the Writ, unleſs it be a Conſequent thereunto: as where the Writ is 


only of Land, in that caſe there map be in the Concozd a Rent reſerved out of this 
Land, But there may be in the Pꝛecipe oz Title moze things than are named in 
the Concozd, 

4+ That almoſt any kind of Contract about Land, may be made and exp2eſs'd by 
a Fine in a Court of Recozd, as it may be by a Deed in the Country: and therefoze 
it may be ſo made, that one of the Parties ſhall have the Land, and the other a 
Rent out of it; oꝛ that one ſhall have it foz one time, another foz another time. By 
a Fine alſo a Leaſe foz pears, oz a Joynture fo a Wife map be made; and by a 
30 a Gift in Tail, and a Remainder over may be limited and created. 
Cook 1. 76. 

5. That the Concozd muſt contain no moze Land oꝛ other things than are in 
the Writ of Covenant, oz other Oꝛiginal Writ. And therefo2e if the Writ of Cos 
venant be of the Pannoꝛ of D. only, and the Concoꝛd is of the Pannoz of D. and 
alſo of rhe Pannoꝛ of S. in this caſe the Fine as to the Pannoꝛz of S. will be void⸗ 
able. Cook 2 Part Inft, 5 13. 

6. That when a Fine is levied to divers Conuſees, the Right is to be limited to 
one of them; as where a Fine is levied by A. to B. and C. it ſhall ſay, Quod pre. 
dict. A. recognoverit tenementa prædict. eſſe jus ipſius B. ut ill' quæ idem B. & C. 
babent, & c. de dono prædict. A. & ill' remiſit & quiet? clam', &c. de ſe & hæred. 
ſuis præfat. B. & C. & hæred. ipſius B. But the Kings Tenant map acknowledge 
the Right to be in divers perſons. Leonard Rep. 8 1. q. rationem. Sc Cook 5. 38. 

7. That the Eſtate ſhall be limited to his Heirs only to whom the Right is li⸗ 


mited, and not to the Heirs of all the Cognizes, thus, Quod przdiR, A, recogno- 


verit tenement? prædict', &c. eſſe jus ipſius B. ut ill' quæ iidem B. & C. habent de 
dono prædict. A. & ill' remiſit & quiet* clam' de ſe & hæred. ſuis præfat B. & C. & 
bzred, ipſius B. &c, Cook 5. 38. 

8. That the Releaſe and the Warranty muſt be by one of the Cognizozs, and 
from him and his Yeirs only, albeit there be moze Conuloꝛs than one in the Fine, 
Fo? in a Fine from divers, the Fee is ſuppoſed to be in one of them only: Thus, 
Quod prædict. A. & B. cognov*, &c. & ill' remiſit, &c, de ſe & hæredibus A. Et 
iidem A. & B. conceſſerunt pro ſe & hzred? ipſius A. quod ipſi warranꝰ tenementa, 
&c, contra ſe & hæred. ipſius A. imperpetuum. But if the Fine be of Lands in 
Gavelkind, it is otherwiſe. Cook 5. 38. : 
© 9. That where divers perſons buy Land of one man, oz moꝛe men, this may be 
palt by one Fine; and then the Writ of Covenant is to be bzought by all the Uen- 
dees againſt all the Uendozs, and let every one of them warrant foz himſelf and his 
Heirs, againſt him and them only, Weſt. Symb, part 2. 

10. That one Concoꝛd will ſerve, albeit the Land lie in divers Counties. Cook 
2 part Inſt, 512, Dyer 227. But there muſt be ſeveral Writs of Covenant returns 

able 
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able all upon one day, oz elſe it is not goon. And the Fine pro licentia Concordiæ 
of all ſhall be ercracted entirely, 15 Edw. 4. 33. | „ 

11. That a Dingle Fine oz Concozd may be made oz dawn to paſs an Eſtate What may be 
in Fe-ſimple, Fee-tail, fo2 Life oz Years; and this allo wich Limitations of Re- done by Fine. 
mainders over, and that to them that are no parties, but ſfrangers to the Fine. — Years 
By this allo, and by the wazds conceſſit & reddidic, a Pan and his Wife map re- 
leaſe the Mives Dower, By a Fine alſo, a Reverſion after the Eſkfate of Tenant 
in Dower, oz foz Life, map be granted. This Fine map be levied to one and the 
PMeirs of his body lawfully begotcen. By this an Gltate fop Life, in Joynture oz + + 
Dower, may be granted to him that is in Reverſion, Aud vet it is ſaid, That a Surrender. 
particular Tenant may not ſurrender to him in Remainder oz Reverſion by Fine; 1 | 

but that he may grant aud releaſe to him by Fine. 4.4 Edw, 3. 6. By this way of Remainder. 
Aſſurance Land may be ſetled on the Yeirs of the body of the Conuſe, a Woman, Encait. 
of the body of 1. C. her Husband deccaſed, with Remainder over, foz lack of ſuch 
Iſſue, to the right Heirs of the Conuſoz. By this a Pan and his Wife may grant 
a Reverſton of Land in them to another, Do by this kind of Allurance a Leaſe foz Leaſe for 
years map be made determinable en the death of the Leſſ&, oz others. By this 128. 
way a Rent may be created, d a Leaſe foz years, reſerving Rent, may be made. Rent. 
Alſo upon this the belt Beaſt may be reſerved foz an Heriot, and therein may be a 
clauſe of Diſtreſs inſerted foz a Rent, oꝛ an Heriot. By this one may pals Land in 
Poſſeſſion and Reverſion together, By this a Rent in Reverſion may be granted 
iſſuing out of Land. Thele, and ſuch like Dingle Fines as theſe, are good, Ser 
Weſt, Precedents, part 2. But ſome of thele mult be very warily dzawn. But no 
ſingle oz double Fine may be wich a Remainder over ta any other perſon not cons 
tained in it, but it muſt be to the Conulee and his Yeirs only. Noz can any Rent be 
reſerved upon a Fine Sur conuſance de droit come ceo, &c, but upon a Fine Sur 
grant & render, and upon a Fine Sur conceſſic only; noz may it be on a Condition, 
Cook 5. 38. in Tey*s caſe, Foz if one levie a Fine Sur conuſance, &c. reſerving a 
Rent, this Reſervation is void: noz map any other Covenants oz Agreements be 
had in a Fine, than herein befoze is ſet foꝛth. And pet if ſuch a Fine as ſome of ! 4 
theſe be received and paſſed, it ſeems it may be good in part; and that the Remains Fine good in 
der in the firſt caſe, the Rent in the ſecond caſe, and che Covenants in the laſt caſe, 51. * 
Hall be void, and the Fine good foz the reſidue, Cook 5. 38. 50 Edw. 3. 9. Plowd, 7 
248. And pet it is laid, That one may by Fine grant his Land that H. doth hold 
fo2 his lite, and which after his death ought to remain to him, to the ſame N. foz his 
life, rendzing a Rent with clauſe of Diftreſs. 44 Edw. 3. 45. 2 
12. That in all the caſes befoze, and ſuch other like caſes, where a Fine Single Ector in - 
is not fozmal in the Concozd,the Judges ought not to receive it,noz ſuffer it to paſs; Fine. | 
and if they do ſufter it co paſs, in molt caſes it will be a good Fine, and may not he 
avoided = miſkake in matters of fozm only. Weſt. Symb, 2 part, Cook 5, 38. 
Tey's caſe. 5 3 . 

13. That a Concozd may be with an Exception of ſome part of the thing; but Pot 4. 
this Exception muſt be always of ſuch a thing whereof the Oziginal Wric doch Exception. 
lie; and the things that are mentioned therein muſt be certainly namen. 

14. That ik a Fine Sur cogniſance de droit, &c, be levied by A. to B. in ce, Rent. 
rendzing Rent; chis Reſervation is void, becaule the Fine is executed: foz a Reſers 
vation of Rent in this cale may not be, unlels it be in a Fine executozy. 50 Ed, 3. 9; 

15. That if the Writ of Covenant aud Dedimus fay, De Manerio de A. 20 acr, 
terra, 405, Rent in P. andthe Conco2d and Fine ds ſap, Quod cognovit Mane- 
rium & tcenementa prædict. cum pertinen, leaving out the Rent; pet, notwich- 
ſtanding this variance, the Fine will be good. Crook 2. 11. SS: 

But foz a Double Fine, 82 Fine with a Render, take theſe following things. Par g. 

1. That a Fine with a Concozd may be made.oz dzawn to paſs a Fe-ſimple, oz Fine with a 
any other Eſtate, o to do as the ſingle Fine may do; but farther there may be loch Renders 
Agreements made by ſuch a Fine as may not be made by a ſingle Fine. Fozalmo® |; 
any kind of Coutrart about Land may be made and dawn up in fam by a Fine of 
this nature. Se in Weſt. Symb, divers Examples. Perk. ſeR.629. Broo, Fines 108. 

But in ſucha Fine and in ſuch a Concozdoſ.a Fine, theſe things mutt be goon 

1. at 
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1. That none may take the firlt Eſtate by way of Render but by Cognizozs, oz 
one of them. And.therefoze if A. knowledge a Fine to B. and B. render and grant 
the Land to A. and E. his Mife; in this caſe this will not be good to the Mike. 

So ik the Husband levie a Fine of the Mikes Land, and the Conuſe; grant and 
render the Land to the Yusband and Mife; this is not a good Concoꝛd. And pet a 
ſtranger may take a Neverſton oꝛ Nemainder by wap of Render, Broo. Fines 108. 
24 Edw. 3. 17. Cook 2. in Cromwel s caſe. Cook t. 76. 6. 3 3. Broo, Fines 106. 
118. Plowd. 435. Dyer 279. | | 
2. That the render of a Rent (it any be) muſt be to one of the parties to the 
Fine, and not to a ſtranger. Dyer 63. 39. Cook 2. in Lord Cromwel's caſe, 
Remainder. 3. That a man may not reſerve to himſelf a leſs Eſtate by way of Remainder, 
than the Fee, And therefoze if A. knowledge a Fine to B. and B. render the Land 
to A; in Tail, the Remainder to A. fo; Life; this Remainder to A. is void, foz \. 
had a Fee-ſimple befoze., So ik A, by Fine knowledge Lands to B. and B. grant 
and render the Land to the Conuſoz in Tail, the Remainder co B. in Tail, the Re⸗ 
mainder to B. in tie; this Limitation in Tail to B. will be void, and he can never 
habe execution ok it. So if A. levie a Fine ot his Land to B. and B. re⸗grant aud ren⸗ 
der it to A. foz lie; this will be void. 14 H. 4. 31. 24 Edw. 3, 26. Dyer 69. 33, 34. 

4. That the Agreement made by the Concozd mult be poſſible and ſenſible, 
Andfoz this, if there be ch2ze Conulozs in a Fine, and the Conuſe render to one of 
them a Rent foz Life o2 Years, and grant the Reverſton to another of them fox Life 
o2 Pears rendzing a Rent, and grant the Reverſion in Fe oz in Tail to the third; 
this is not a good Concozd, Cook 6. 33. Se Crook 3. 326, 

J. That the Connſee, albeic he have moze Land in the place where the Land 
lieth of which che Fine is levied, pet ſhall not render moꝛe Land than he receiveth, 
unlels there be fo2 this ſome ſpecial Agreement between them, Popham's Rep. 1053. 
Bulſtr. 3 part 307. 

Condition. «* 6. That there may nst be a Condition o) Clauſe of Re-entry foz not payment 
Clauſe of Di- of Rent, inſerted into this kind of Contract and Concozd. And yet ſome hold, that 
br A Fine levied to one in Tail upon a Condition with a Remainder over, is good. 
„Cook 1. 76. 6. 33. Cook 2. in Cromwel's caſe, Dyer 33. 69. And ſe 27 H. S. 84. 
Plowd. 34. 24 Edw. 3 62. Mherebp it ſeems a Fine map be levied to one upon 

Condition with a Remainder, but not with a Re-entry, 
Of another 7. That a Render-in a Concozd may not be of any other thing, than what is in 


thing. the _ of Covenant, unlels it be of a Rent oz Common iſſuing out of it. 
| 18 Edw. 4.12. bÞ 5 
Pots. | 8. But a Fine map be (as hath been ſaid) with a Render back again of ſome 


Eftate in the ſame Land that palſeth by the Fine, oz ſome Kent out at it. So that 

in this kind ol. Fine there may be a Reſervation of Rent, a Clauſe of Diſtrels, oz 

nomine pœnæ, and a Warranty; And therekoꝛe if A, levie a Fine to B. Sur cogni- 

ſiance de droit come ceo, &c. ànd B. by the ſame Concoꝛʒd doth grant and render the 
Wand back again to A. fo; Life without impeachment of Waſte, the Nemainder to 
Cecche Wie of A. fo2 her Life, the Remainder to A. aud his Heirs; this is a good 

To make a Concozd. And by this deviſe a Joynture may be aud is oft-times made fo2 a Mo⸗ 
Jeynture- man. Bo ik 1, and B. his Wite levie a Fine to A. in Fee, Sur cogniſance de droit. 
cotne ceo, &c; aud then A. rendzeth to I. foꝛ life without impeachment of Maſte, 

the Remainder to B. his Mike foz term of her like, the Remainder to I. and his 

Leaſe for years Meirs 3 chis is good. Broo. Fines 168. Aud by this foꝛm a Leaſe foz Life o2 Years 
by Fine. map be made by Fine wich a Render, The Lellee muſt acknowledge the Lands to 
ds the Right of che WLefſs that is ſeiſed of the Land, as that, &c. and then the Leſſoz 

4 and render the ſame back again to the Leflee that is Conuloꝛ in the Fine 

„ foz e 0) koa vertdin number ol bears, (as the Agreement is) reſerving a Rent 
eu Elatefe of Diftrels: and this isa good Fine, and a common de vile foꝛ this pur- 
tit ik che Weſſoz be Tenant in Tail, ic ſeems this kind of Fine will not bind 
te in Tull and pet it A. Tenant in Tail and N. do by Sine acknowledge the 
and tö be the night ok a Stranger; as that, & c. and then the Stranger (that is the 
1t3ee) doch graut and render the Land again to N. for Life oz Bears, rendzing 
E wich Clauſe of Diſtrels, &c. and then grant and render the — to the 
* Tenant 


To ber Ie 
in Tail. 


+ - + 
4911 


Perk. ſect. 629. 1 F 1 
9. That if A. B. and C. fevie a Fine to D. and D. render the Land bark again 
to A. foz Life, the Remainder to C. in Tail, the Nemainder to a Stranger in Fe; 
this is a good Fine. —!!! ( 
10. That if A. and B. joyn in a Fine of a Peſuage and | 
the Heirs of C. who do grant and render a Rent vf 30 li. dut of the Land to A. foz 


bk B. this is a good Fine, Cook 7. 38. 3. 6. 98. 
11. That the things contained in the Writ may in a Fine with Render be dfs 
vided. As ik a Fine be levied between A. and B. of two Pannozs, and A. doth ac⸗ 
knowledge all his Right therein to be the Right of B. as that, &c. and B. doth res 
grant and render one of the Pannozs to A. foz Life; with two parts ofthe other 
Mannoꝛ which N. holdeth in Dower, to have to A. foz life, the Remainder after his 
death to B. in Tail, and that after the death of N. the third part ſhall remain to an⸗ 
other: Do it a Fine be levied of the Pannoꝛ dt G. with the Appurtenances, by A. 
unto C. which A. acknowledgeth the Right in C. as that, &c. and C. granteth and 
rendꝛeth the ſame to A. in Tail, the Nemainder of the fourth part of the Pannoz 
towards the Weſt to the ſaiv A. and her Heirs, the Remainder of another fourth 
part towards the Gaſt to I. in Fee ; and ſo of the other two fourth parts: Dz ic map 
be uncertatnly by thzee third parts, to A. B. and C. tn Remainder ſeverally : Theſe 
are good Concozds. Broo. Fines 111. 44 E. 3. 1 1. 45 E. 3, 12. 44 Al. 21. 

12. That if T. and E. his Wife, tevie a Fine to R. D. and T. C. of divers Pan- 
nozs and Lands in A. B. and C. and in the ſame Fine are divers Gzants and Ren⸗ 
ders, one of which of the Pannozs of A. and B. and the Lands therein to T. and E. 
and the Beirs of T. and in another Render, 100 acres, parcel of one of the Pans 
noꝛs, is granted to E. in Tail, the Remainder to the right Heirs of a ſtranger; this 
Concozd, and ſo the Fine, notwithſtanding this Repugnancy, is not void. Cook 

' 5.38. Crook 3. 3 26. A Fine with a Render to one ot the Conuſozs foꝛ ſeven dayes, 
and after to a ſtranger foz Life, and afcer to one of the Conuſozs in Fee, oz with a 
Render foz a week, and after to a ſtranger foz 21 pears at a Rent, and after to the 
Conuſoz in Fee ; ſo foꝛ thzee, four oz five Lives one after another, the Reverſfon 


and Rent to the Conuloz; ſo with the Render of an Annuity at ſuch a time and Render of a 
place, with a clauſe of Diſtreſs ; ſs a Render foz Life tothe Yugband and Wife bes Rent. 


ing Conuloꝛs, the Rematuder to the firſt and ſecond Son of the Conuſozs in Tail, 
and their Heirs males of their bodies, and, fo; lack of ſich Iſſue, to the Conuſozs 
in general Tail, and, fo2 lack of ſuch Iſſue, to the right Yeirs of the Conuſoz ; oz 
a Render of parc tothe Conuloꝛs: Theſe, and ſuch like Agreements and Con vey⸗ 
ances as thele, map be made up and paſſed in a Fine with a Gzant and Render, 
Foz which ſee Weſt, Precedents, part 2. But ſuch Fines ſhould not be received; 
as ſuch a Fine where a man doth acknowledge the Right to two, noz a Fine upon 
Condition: pet being received and levied it is good. Fieri non deber, ſed factum 
valer. Do of a Fine accepted to two and their Peirs, 2 H. 5. 7. 21 Ed. 3. 27 Ed. 
3. 79 12H. 6, Cook 5. Tey's caſe, 38, ca h 


the 


13. That a Fine levied of another thing _ what was 9ziginally mentionedin x: »; 
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Of another the Ulrit of Covenant may be good, As if oue levie a Fine of a Rectozy to H. 
thing not in who doth grant and render a Rent-charge of zo li. a pear out of it tothe Conuſoz.; 
I K igial this is a good Fine, Cook 7. 38. But the ſingle Fine Come ceo, &c. map not be le⸗ 
25 vien ot any thing but what was in the Dziginal, But the Gzant and Render other⸗ 
wile, As it A. Hing a Writ of Covenant againſt B. foʒ the Pannoz of D. B. map 
not levie a Fine to. A. of a Kent illuing out of the Pannoz of D. but he mutt 
levie a: Fine of the-Pannoz of D. accoꝛding to the Writ, and his Covenant therein 
expzeſſed; But A. may grant and render to B. a Rent out of che ſame Pannoz, 
cee e e nee be of any thing collateral to the Land contained 
in the Writ, oz of another nature, and neither illuing out of, noz incident to the 
Land, c. contained in the Dziginal, Cook a part Inſt. 544. And hente it is that 
a Giant and Render ok a Rent out ok Wand, and not ok the Land it ſelf, is no good 
Fine to bar the Illue in Tail. Hughes's Abridgmenc caſe 9. pag. 937. The Land 
rendzed muſt be granted to the Couules bp the Fine, foz he cannot render what he 
hath not. Cook 2 part Inſt. 5 12. | | . 
14. That if tws levie a Fine, the Gzant and Render to one of them only, yet 
Rendet toa this is. a, Kao Fine. Cook Inſt. 2 part, 514. But a Gzant and Render of Land 
ſtrange perſon, MAP not be tmmediately, oz primo gradu, to any one that is no party to the Wric z 
but-mediately, oꝛ in {ecundo gradu, it map. Foz example, Ik a Writ of Covenant 
N by A. agsinſt B. of the Pannoz of D. and B. levie a Fine to A. Come 
ceo; iu this caſe A. map grant and render the lame to B. foz Life, oz in Tail, the 
. Remainder to F. G. in Fer, as in a wap of Remainder by Deed, Cook apart Init, 
. $14. Broo. Fines 111, 108, 1174 18 Ed. 4. 22, Dtherwile, a G2zant an Render 
to out chat is no party to the Mrit oꝛ Conulance, as.where A. ſeiſed of Land in Fee 
levies a Fine to B. and C. and the Heirs of B. who granted and rendzed the ſame 
Land to A. and M. his Wife, (no party to che Writ of Conuſance ) and to the 
| Beirs ofthe body of A. in this caſe the Gzant and Render to the Mile is voidable. 
Cook 3. 8. inthe Marqueſs of Wincheſter*s caſe. 3 
Render cf an- 15. That nothing ſhall be rendzed by a Fine but that which indeed is given by 
other thing, the Fine, unleſs there be ſome ſpecial. Agreement foz it, albeit there be wozds to 
pals moꝛe. Do that if one be to grant che Pannoz of D. to another by Fine execu- 
tozy, and he levie a Fine to him of the Pannoꝛ of D. and of ſo manp Acres of Land 
in D. and S. being the Towns in which tbe Pannoz lieth, and after this the Conu- 
ſoz doth purchaſe other Lands in theſe Towns; in this caſe the Fine doth not paſs 
the other Lands newly purchaſed afcer the Conuſance, but the Fine ſhall wozk 
only as to the Lands which he had in power, and it was their intent co paſs, and us 
farther, Popham's Rep. 104, 105. ”— 

16. That a Concozd may be with an Exception. 4.4. Ed. 3. 12. 

17. That if A. and B. his Wife was ſeiſed of the Pannoz of W. and they by 
Rent. Fine granted it to D. who by the ſame Fine did render to them and the Heirs of A. 
Remainder; 30 h. and did render the Paunoz to them foz their lives, the Remainder to Francis 

their Don in Tail, the Remainder to the Heirs of A, in this cale the Fine was re⸗ 
ſolved to be good, and that the Law will ſo marſhal it that both ſhall be in fozce, 
Croo, 1, laſt publiſhed, 226. | 

18. That à Fine was tendzed to the Judges with this Agreement, That the 
Leſſozs and Leſlees ſhould acknowledge the Tenements to W. N. come ceo que, &c. 


Exception. 


| Fog And W. N. rendzed to the Leſlces foz 60 pears, rendzing io li. a pear to him with 
Clauſe of Di · clauſe of Diſtrels; And by the lame Fine he granted the Reverſion to the Leſſozs 
ſtreſs. and the Yeirsof one of them. And this Fine was refuſed, as not uſual to grant a 


Reverſien. Ie verſion lo in a Fine, Aud pet luch Fines are taken at this day. Lit. Broo. 343. 

Leaſe for years 19. That to have a Leaſe foz years to bind a Tenant in Tail, the Tenant in 

7 Tail and the Leſſee did acknowledge the Tenements to be the Right of one A. a 

To bar an En- ſtranger, who did grant and render the ſame Fine to the Lell foz pears, the Re- 

rail. mainder to the Lelloz and his Yeirs, and this was with Pzoclamations. This is 
Remainder, à good Leaſe to bar the Iſſue in Tail. 44 Ed. 3. 45. | 

20. That if the Render of a Fine be foz eighty years to the Conuſoz, if he live 

Leaſe for. yeus ſo long, and after his deceale to the firſt Son of his body, (no Don being _ ) 

the 


Chap. 2. a Fine. 79 
the Remainder'to. his Brother 5 in this caſe all. choſe Kemginvers ave; potb bz 
lack of a particular Eſtate to ſuppozt them. Moor's Rep. 4$8-baſe686/! 2 
; 21. That by a Fine with a Nendr a Lale Hos years map: vo mive chu allo, Leaſa In. 
If one that is Tenant in Tail within 11 H. 7. atrept of a e dur Woaũſaiſde ſe 
droit come ceo, &c. and then by the ſame Fine render lack theLanbets ον 
- nuſoz fo a hundzed pears, this will be a viſcontiucance, and bi Allite ug his 1.52 A 
Statute, Leonard 2 part, caſe 206. Do eee eee £  foimovhA 
-.;232. That a Fine levied ot Lands by the name of: certain Acro mich a Gzant . 
and Render, map be good, albeit there be in the Render Tome variance in theuum⸗ wen che F 
ver of Acres from what was befoze mentioned, Hughes! Abriy 938. Cale 8. ek. 4 
„23. That. a Fine was levien by A. and atherg td R. uf the Pannvpuf:G, ö 1 
did by the lame Fine grant and render to A. and his Heir 20 f. @yparRent, quith 
3 Diltrels fo non-payment. Aud this wa hold a goov Fine: Den 'RKep/ult. 
A. and B. his Mike levien a Fine tu C. of divers Paunozs,'C:by ohe lame Fine 
rendzed one ot the Pannozs to the Hus band au by another Render tu the Jide 
doth render the ſame Pannoz to the Mike; in this dale the Rar will de ood; vnt | 
the ſecond Render ſhall be void — — Jenk. century Gpcafey, ẽ O  Repugnanen 
24. That it Land be granted by Fine, anurendzed fog Life;cheRematiuver'tn 
Tail, the Remainder in ee; in this caſe it ſeen e of the Ren aiuders ean wet 
im in Remainder till the particular Eſtate be zxeruten. Coo upon Lit. 578 00 
25. That fuch Concozdsin Fines as are beſeze ſam to be taught; sught netto pant x. 
be received, But being received, and many of them we find are-receivev, they pale 
and continue foz good Fiues. And fo we find it, that if a Fine be received with a — 
Condition inſerted into the Concozd, that this is nom a goed Fire;andnst'avoſy- 
able by Writ of Crroz oz otherwiſe. But many Toncozps-arefatal to the Ane. 
And therefoze this is ta be dzawn up with good advice. Cook 3:5. ſup _ 92 Error 7 
| e 


. 


But the enſuing Examples and Pꝛecedeuts of all ſazts ot Toticozvs 
fully open and demonſtrate theſe things, BE ' 
.* Andficft; ofthe Præcipe, the Head oz Title ot the Concozy// (i 1 227 8 
Glonc. . Præc' A. B. Milit' Domino L. & E. uxor? ejus,,quod5ulte, c. ten C. G. 
Conven' &c. de Manerio de S. cum pertin* in D. in L. M. N. Manar. 
Et nift; &c. 5 lp TOI S100 208 7 


Ac de viginti Meſuagiis; ©z, de uno capital · Meſuegio. 


9 Ws) 


| 2 RR Meſuage, 
Oꝛ, de duabus Salinis, vocar* Witch-houſes,alids Salt-houſes,” © - © rand Witch-houſe. 


On, de duobus Shopis. | 77017 Shop, 
Oꝛ, de duabus Cameris. 127-4 | Chamber. 
Oz, de uno Stabulo. a . 1 eee 3% - Seable. 
Oz, de ſex Cortapiis. * 3 tif Cottage. 
Oz, de uno-Currilagio, + - | | nne,  Canlage; 
Oz, de duobus Toftis. | . e e = Ti&-7:0 


Oꝛ, de quatuor Horreis, — i le 1 
Oꝛ, de uno Molendino aquatico, uno Molendino ventritie* oz ventil“; Oz; de Mills, 
uno Molendino granatico, 03 uno Molendino fulloniſſo. <2 6k 


Oꝛ, de uno Columbar”. So OH +2 G2 -* Dove-houſe; 

On, de vigint' Gardinis, | N £20 23 Capes. 

Dz, de decem Pomariis. 5 3 e Orchard... 
Dns, de centum acris Terræ, 0}, Terræ aqu# coopert', if it be'fo; * COPS” ben 

Oꝛ, de quadragint' acr* Prati. e k. 2 Meadow. 

Dy, de mille acris Paſturæ. | 15 -”* Paſture, 


- Dz, de decem acris Boſci, oz, Sub-boſci, oz, de quatuor'yirga® Boſci, i. © won 
Oz, de vigint* acris Saliceti; Trigint aer Jampnorum & Briierz, Os, de viginti mes Beth: 
acris Moræ. 3, de duabus acris Turbariæ. Os, de octo acris'Mofſet”. Dy, de ſex Moor, Turbary 
acris Juncar'. Oꝛ, de undecim acris Mariſei frifci, Oz, de undetim acris Mariſci. 

Dz, de tribus acris Mariſci ſalſi. Dz, de duabus acris Alneti. Di, de quadragint 

acris Arundin*. Oz, de decem acris Ruſeatiæ. | 2 ay >, ee 

On. deReRoria Eccleſiæ parochialis de D. & de Decimis granorum ¶ oz garba- Parſonage im- 

rum] & fœni eidem ReRoriz ſpectan'. Q, de Decimis gerbarum ad Eceleſiari propriate. . * 
| da 
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de H. quuliterrumque ſpeRant*. Or, de Rectoria impropriat. de H. cum pertine t- 
Oz, de Rectoria de H. . <7 bt V9 $4 l F » }, ! Fi 22 7 HATES 
Adremſon ef a z, de Advocatione Ecxleſiæ de D. cum pertinen. Oz, de Advotatione Eccleſiz 
Church. de D Oz, de Adworatione, Præſentatione, Donatione, Libera diſpoſitione & jure 
ꝓnronatũs Eecleſade D. „* EE 70 {217 nn „ 09 Y 3.031 
Parſonage and M, de ReQtoriade L. ac de Advocatione Vicariæ de L. Oꝛz de Advocatione . 
Advowſon of a Ectleſia de L. alternis vicibus cum accideri t. 5165 520 
Vicarage«. · z, de proſicuis granorum, ſœni, lanæ, & agnorum, ac de omnimodis aliis deci 
* mis cum pertinen id WV. % 333G;: mne ent 
Portien of p Du, de quadam portione Decimarum aut penſione in D. Oꝛ, de Decimis garba- 
Tithes. rum, granorum & fœni cum pertinen. in A. & B. Necnon de decimis lanæ, agno- 
rum, oblationum, obventionum & emolumentorum, ac de omnibus aliis Decimis 
guibuſcunque vyenien?, creſcen', & tenovan. in W. &c. Oꝛ thus, De omnibus & 
,omnimodis oblation.. decimis granorum, garbarum, fœni, lanæ, lini, cannabis, 
poxcellorum, aum, agellorum, &c. & allis emolumentis quibuſcunque ſpectan. 
pertinen. ereſten:ſive exiſten. cum pertinen. in D. 11 8 £266 
Cemaem On, de;Communia paſturæ pra omnibus & 'oninimodis Averiis. Ox, de paſtur. 
pro 400 ovibus cum pertineg. in parochia de D. Q, de Communia pro omnibus 
Domimal. IL oz, pro omnibus & omnimodis Animabbus, } D2, pro centum ovibus, 
pra decem equis, vaccis, porcis, ſpadonibus, &. Q thus, de Communia paſtura 
gm prædidt. A. W. babet & habete ſolebat pro omnibus Averiis ſuis in centum 
d neris paſturæ ipſius A. 8. 0, % 0 M vo 
Warren» 5 On, de libera Warrena fua in D. Qs, de una Wharfa. Oz, de Seperal, pifcar. in 
Wharf, Fifk- Aqua de S. oz thus, de liberis piſcariis in quis de B. C. & D. , de piſcaria. 
oy M, de libertate ugius Faldagi & cur ſu ovium, og thus; de libertate Faldagii, 
— Gage, 3, de ee pro 40 ovibus, oz, de liber. Faldagio ovium, &c. oz, de 
Hera Falda. Oz, de Gurgite,, Dz, de Curſu aqua curren. 4 loce vocat. H. intra 
| & per terr, vocat. M. | £ | 
Fair, Marker, Oz, de Nundinis de B. ſingulis Annis ad Feſta de N. B. ibidem tenend, Oz, 
c. Paſſage, de Mercat, de B. &c, Oꝛ, de quiet, & liber. paſſag. ultra aquam de D. Oz, de 
Way. Chimino. e 15 I 
Rents; Oz of Rents thus, De viginti libr. decem ſolid. uno denar. uno obolo & qua- 
drant. Reddit. Oz, de deeem marcis reddit. Oz, de decem marcat. Oz, de reddit. 
dimid. unius libræ piperis, unius clavi garyophylll. Oz, unius Roſæ Rubræ. Oz 
unius Acts effic. unius quarter, hordei. Oz, de reddit. centum Gallinarum & 100 
oper. Mz, de duobus brach. caponum. Oz, de redditu unius par. cheirothecarum. 
Oz, unius par, calcarium deaurat', Sagittæ barbaræ, unius par. calceorum, unius 
vomeris, unius libr. Ceræ, unius libr. Cumini, 40 Gallorum, 10 Aprorum & Au- 
| carum. Oz, de 40 8. Annual, reddit, exeunt, de Manerio de 8. 
Ot para e Dy if it be of Parts of things whereof the Fine is to be levied, then it muſt be 
thingy, thus named, De medietate Manerii de D. cum pertinen'. De tertia parte 4 Metuag, 
4 Cottag. Oz thus, De duabus partibus in tres partes dividend. octo acrarum 
terræ. Oꝛ, Detertia parte Tenement. in C. in tribus partibus diviſ. Dz, De medie- 
tate 20 Meſuagiorum, 20 Gardinorum, &c. Oz, De tertia parte Rectoriæ Eccleſiæ 
de K. cum pertinen. Oꝛ, De medietate omnium Decimarum, Granorum, Blado- 
rum, Garbarum, & Feeni de terra vocat' le Blands, cum pertinen. in H. Dz, De 
tertia parte Viſ. Franc? pleg* Bonorum & Catallorum, Waiviat', Felon', Fugiti- 
vorum, Utlagat', in Exigendo poſitorum, Felon, de ſe, Deodand', Theſaur' invent' 
dc extrah” cum pertinen, in M. &c. Oꝛ, De tertia parte quinque librarum cum 
pertinen.ezeunt de Manerio de W. | 
: ' +. Glexc, . Præcipe, &c. Conyen', &c. de Honore de D. de Caſtello de D. 
pits die Caſtro vicecomitat' de S,. cum Hundred, membris & pertinent' ſuis, 
I)ſula de B. Baronia de B. Hundred de B. Burgo de B. uno feod' milit' in D. 
Zu ', Ambit & Præcinò nuper Monaſter de D. 2, de Sit“ Monaſterii de D. 
cum pertinen. Oz, de Sit“ Monaſter* de D. Grangia de D. Oꝛ, de Parco 
de D. Oz, de Przbend* de D. Ot, de Cilio, Salin', plumbar', aqu ſalſæ puteo. 
Oz; de Theolonio, de Stallagio, Picagio, Pontagio, intra Burgum de G. Dt, de 
Jab | quodam 
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quodam Corrodio unius Panis, unius lagenæ Cerviſie pro omnibus hominibus 
in D. Et de Gurgite & Curſu z quæ currente à lcd voct N. intra & per terram 
vocat? K. ad Molendinum vocat“, S. àc de era ſeu veda in D. Ac de viſ. franc? 
pleg' libertar* & Francheſiis in D. Ward, Maritag. Eſcheat. Catall. Felon. Waiviat. 
extrab. Catall. fugitivorum, Utlagat. Attinct. Wrecco maris, Necnon de Cuſtod® 
five officio de Cultod? de B. Oꝛ, de Cuſtode Parci & Foreſtæ de D. ac de officio 
Seneſchalliz de D. ac de Balliva, five officio Balli vat“ de D. = 


35 


Except* & omnino reſervat* patronagio uni cum Advocatione vicariæ Eceleſiæ Exception. 


de D. & capell*eidem Rectoriæ annex. ac omn, decimis granorum viſ. franc“ pleg?, 
ac omnibus que ad viſ. franc* pleg pertinen*, Wardis, Maritagiis, Eſcheat. Catall. 
Felonum, Waiviat' extrahur', Felon, fugitivor, Utlagat. Attinct. cum terr* & 
tenemen. Utlagat. & Waiviat. quibuſcunque, feriis, mercat,-wrecc* maris, ac tot” 
& tantis Juribus, Juriſdict', & privileg Francheſ. & libercat, tener, prædict. anc 
aliquot corum concern. & eidem M. B. & hæredibus ſuis ũt de Manerio de D. 
ſpectan. Oꝛ, de Rectoria de T. cum pertinen*, except. Ad vocatione vicar, Eccleſiæ 
de T. Et niſi, &c. 1 

Gloxc. C. Pr A. B. quod juſtè, &c, ten' C. D. Conven?, &e, de uno Meſuagio, 
uno Gardino, uno Pomario, decem acr* terr*, 10 acr* paſtur', quinque acris boſct, 
& communia paſturz pro omnibus & omnimod? averiis cum pertinen. in Dale, 
Et niſi, &c. | 7 IL 

In this caſe the Concoꝛd ſhall ſay only, Recognoverit tenetnenta prædict. cum 
pertinen”, &c. and not name the things. e 22 

And foz the Concozds themſelves take theſe few Pꝛecedents, firſf of Single, 
and then of Double Concozds. 3 K 


Et eſt Concordia talis, ſc, Quòd prædict. A. recogn. ae cum perti- 
nen. eſſe jus ipſius B. ut ils que idem B. habet de donꝰ prædic A. & Ula remiſit, 
& quiet. clam, de ſe & hæredibus ſuis prædict. B. & hzredibus ſuis in perpetuum. 
Et przteres idem A, conceſfic pro fe & bæredibus ſuis, quòd ipſe warrant. præ- 
dict. B. & hæredibus ſuis prædicta tenemertta cum pertinen, contra prætict. A. & 
hzredes ſuos in perpetuum. Et pro hac, &c 2 e 


| Et eſt Concordia talis, ſc. Quòd predict. A; & B. C. & D. recognoverint tenem. 


prædicta cum pertinen, eſſe jus ipſius E. ut illa quæ iidem E. & F, habent de dono 
prædictorum A. B. C. & D. & illa remiſ. & quiet. clam. de ipſis A. B. C. & D. & 
bzredibus ſuis præfat. E. & F; & hæred HH E. in perpetùum. Et præterea idem 
A. B. C. & D. conceſſer. pro ſe & hzred, ipſius A. quod ipſi warr. tenem. prædict. 
cum pertinen. præfat. E. & F. & hæred. ipſius E. contra omnes homines in per- 
petuum. D if it be ſpecial thus, Contra prædict. A, B. C. & P. & bæred. ipfius 
A. in perpetuum. Et pro hae, &c, And in theſe caſes each ok the Conuldzs tity 
warrant apart if they will, and one may give à general, and the other map gie a 


| Of a Cann in poſſeſſion, and other Lands in Reverſun, © 


„ "NE INE. 

Et eſt Concordia talis, ſcißcet, Cd pfad N. rech eſſe jus ipſius 
F. de quibus idem F. habet prædict. Maner. cum pertinen, duo Meſuag. cum 
pertin. in S. parcell. tenementorum prædict. de done prædick. W. &. illi remi- 
fie, &c. & conceſſit pro fe & hæred. fois, quod duo meſſ. eum pertinen. in R. 
præd. reſidua tenement. prædictorum quæ A. B. viduæ tenet ad terminum vitæ 
ſuæ de hæreditate, & c. poſt deceſſum ipſius A. integrè reman, præfat. F. R. & 
hzredibus ſais, tenend, ſimul cum predic. Man 10 & tenem. parcell, quz ei per 
finem juſtum reman. de copiteatibes Grete, Wer" Wedict. W. B. & hæredes 
ſui warran. præfat. F. & hæredibus ſuis prædict. Maneria & tenem. cum pertinen. 
ficut dictum eſt, contra omnes homines in perpet, Et pro hic, cc. 
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27 Hathand and Wife of 4 Reverſon of 3 parts, after the 
death of another, 


Et eſt Concordia talis, ſc. Quòd prædi ct. T. & K. recognoverint tertiam par- 
tem prædict cum pertinꝰ eſſe jus præd G. & conceſſ. quod eadem tertia pars cum 

in' quam M. B vidua ten, ad terminum vitæ ſuæ de hæredit. pſius K. die quo 
bzc Concordia facta fuit, & quz poſt mortem e juſdem M. ad ipſos T. & K. reverti 
debuit, reman, præfat. G. & bzred, ſuis in perpetuum, Tenend', &c. Et præterea 
iidem T. & K. conceſſ. pro ſe & hzred, ipſius K. quod ipſi warrant, præfat. G. & 
bered. ſuis tertiam partem prædict. cum pertin', ſicut prædict. eſt, contra ſe & 


hæred. ipſius K. in perpetuum. Et pro hac, & c. 


By « Baron and his Wife to an Archbiſhop, of Lands, Rent, 
| an Advewſon of a Church, Leet, &c, 


Et eſt Concordia talis, ſc. Quod prædict. I. L, Miles, dominus L. & I. uxor 
e jus, recogn. Maneria, Tenementa, Redditus, Advocationem, & Viſ. franc. pleg. 
prædict. cum pertinen, eſſe jus ipſius T. V. Archie piſcopi Ebor. ut illa quæ idem 
T. v. Archiepiſcopus & G. L. habeant de dono prædict. I. L. & I. uxor. e jus, & ill. 
remiſer. T. V. Archiep. & G. L. & hæred. ipſius T. Y. Arehiep. in perpetuum. 


Et ulteriùs idem I. L. & I. uxor e jus conceſſ. pro ſe & bred, ipſius I. L. quod ipſi 


warrantizabunt Maner, tenementa, reddit. advocat', & viſ. franci pleg, præd. cum 
pertin. præd'. T, Y. Archiep. Ebor. & G. L. & hæred. ipſius T. V. Archiep. contra 
omnes homines in perpetuum. Et pro hac, &c. | 


By « May and bis Wife io ane of « Manner, Rent, Fiſhing, Cc. 


Et eſt Concordia talis, ſc. Quod prædict. I. & V. recogn. Maneria & Tenementa, 
Reddit. & liber. Piſcar. præd. cum pertin. ac Advocationem prædictam eſſe jus 
ipſius R. ut illa quz idem R. habuit de dono prædictorum I. & V. & illa remiſ. & 
quiet, clam. de ipſis I. & V. & hæred. ipſius I. prædict. R. & hæred. ſuis in perpe- 
cuuto, Et præteręa iidem I. & V. conceſſerunt pro ſe: & hæred. ipſius 1. quod 
ipſi warrant, prædicto R. & hæred. & àſſignatis ſuis præd. Maner*, Tenementa, 
reddit, & liber. Piſcar, cum pertio, ac advocat* præd. contra omnes homines in 
perpetuum. Et pro hac, &c, | 


By an Earl and hu Wife, of « Rept. 


Et eſt Concord. talis, ſcilicer, Quod prædict. Comes & Comitiſſa recognove- 
rint reddit. præd. cum pertin. eſſe jus ipſius W. ut illa quæ idem W. habet de 


dono prædict. Comitis & Comitiſſæ, & ill. remiſer, & quiet. clamaver. de ſe & 


hzred. ſuis præfat. W. & hæred. ſuis in perpetuum, Et præterea iidem Comes 
& Comitiſſa concedunt pro ſe & hæred. ipfius Comitis, quod ipſi warrant* redd. 


prædict. cum pertin. præfat. W. & bæred. ſuis contra omnes hemines in perpe- 
tuum. Et pro hac, &&. a 


Of « Parſenage, exceptthe Advomſon of the Vicarage, 
* Et eſt Concordia, &c. Quod prxd. A. recogn. Rectoriam prædict. cum pertin', 
except. præexcept.) elſe jus, &c,. & ill“ remiſ. (except. præexcept.) &c. Et 
przterea idem, &c. conceſſ. pro ſe, & c. quod ipſe warrant. prædict. Rectoriam 
predict. cum pertinen. (except. præexcept.) &. 


Of Land-Hemige and Services, | 
Et eſt Tontord. talis, ſc, Quod præd. E. T. recoꝑnovit præd. acr. terr. cum 


pertin.eſſe jus ipfius N. ut ill' quæ idem N. habet de dono præd. E. & ill re miſit, 
& 


Chap. 2. | Of a. Fine. 


& quiet clam* de ſe & hæred' ſuis præf. N. & hæred' ſais in perpetuum; 
Et prædict. E. conceſfic pref, N. predic, reddit ſimul cum homagio & toto 
ſervitio I. H. & hæredum ſuorum, de tot tenementis quot prædict' E. pritis 
tenuit de F. præd. Habend', percipiend' & gaudend* præd reddit. ſimul xum 
homagio & toto ſervitio przd* N. & hæred. ſais in perpetuum. Et prædict. E. & 
bæred ſui warrant, prædid N. & hzred” ſuis przd* acr* terr & redd* prædict cum 

ertin', fimul cum homagio & toto ſervitio pred" ( ſicut dictum eſt) contra omnes 
— in perpetuum. Et pro bac, &c. | | "261 £29 


A Leaſe for Tears to came, with 4 Clauſe of Diſtreſs; 


Ec eſt Concordia talis, ſc. Quod pred. A, B. & E. conceſſ. tenem* præd cum 
percin* przf, C. D. & aſſignatis ſuis, & illa in eadem Cur pref. G. D. redd?, Ha- 


I 


bend* & tenend' eidem C. D. a Feſto Peutec quod erit in Arm, Dom. 1597. 


uſque finem termini viginti unius annorum extunc proxim* ſequen & plenar* 


complend* : Reddend' inde annuatim præf. A. B. & E. & hæred' ipſius E. 
ſeptem libr. legalis moner', &c. ad Feſt. Sancti Martini Epiſcopi in Hyeme, 
N. A. P. æquis portionibus annuatim durante termino przd* ſolvend. Er 
pro hac, &c. | | 1 | 


A Grant to the Cagnixte and his Wife, and the Heirs of their + 
imo Bodies in Tail. 


4. CIS od, SY „rind dss i 

Et eſt Concordia talis, ſc, .Quod prædict H. E. concefl, tenement, & reddit 
przdi&' cum pertinen* præfat' H. W. & I. & ill“ eis reddidit in eadem Curia, 
Habend' & tenend' eiſdem H. W. & I. & hæredibus de corporibus ipſorum H. W. 
& I. inter eos legitime procreat', Tenend', &c, Et præd. H. F. & hæredes ſui 
warrant” przfat* H. W. & I. & bzredibus de cor por. ipſorum H. W. & I. inter xs 
legitime procreatis tenementa prædicta, ſicut dictum eſt, contra omnes homines in 
perpetunm. Et pro hac, &c. 0 „„ 


15 61 * 


A Grant of two Reverſions of Land after the death ef UI 
im Tenants far Life, N 


Et eſt Concordia talis, ſc, Quòd prædict. R. & A: recogn, tenement? 
prædict. cum pertin, eſſe jus ipſius G. & conceſl, pro ſe & hæredihus ipſius 
R. quod prædict. Cottagium, viginti. acr' .terr*, decem aer prati, & c. par- 
cell* tenementorum prædictorum cum pertin' in N. * quæ W. B. & A. 
uxor ejus tenent ad terminum vitæ ipſius A. de hæreditate præd' R. die 
quo hzc Concordia facta fuit, & quæ poſt, deceſſum ipſius A. ad prædict. R 
& hæredes ſuos debuerunt revert', integrè poſt deceſſum ipſius A. ad; præd- 
G. & bæred' ſuos remaneant, Tenend', &c. Conceſſer etiam prad' R. & A. 
quod prædict 2 Meſuag?, &c. reſidua tenementꝰ prædict' cum pertinen. in N. 
prædict', quæ W. P. & D. uxor ejus tenent ad termigem : vita ipſius D. de 
hzreditate, &c. (ut antea) Et præterea prædict' R. & A. & hæred' ipſius 
R. warrant' tenementa prædict' cum pertinentiis præf. G. & hæredibus ſuis; 
ſicut dictum eſt, contra prædict R. & A. & hæredes ipſius R. in perpetuum, 
Et pro hac, &c. | | gaben 
4 Grant to the Heirs of the Body of the Conuſor, of the Body , 

I, C. ber Hucband deceaſed, the Remainder to tie 
| right Heirs of I. OC 


Be eſt Concordia talis, ſc, Quod prædict' I. conceſſit przdiQ* M. prædict 
tenementa cum pertinentiis, & iſla ei: reddidit in eadem Curia, Habend* & 
tenend' eidem M. & bæredibus de corpore ipſius M. de corpore I, C. 
nuper viri ſui defanRi legitimè procreatis, de capital“ domin', &. Et 


fi contingat quod eadem M. obierit fine hæredibus de corpore ſuo, de 
| F 


corpore 


33 


34 


Of a Fine. Chap. 2. 


corpore ipſius I. C. legitimè procreat', tunc poſt deceſſum ipſius M. prædicta 
tenementa cum pertinen, inte grè remaneant rectis hæredibus ipſius I. C. 
defuncti, Tenend', &c. Et pred. I. C. Armig* & her, ſui warrant, prædict. 
M. & bæred' de corpore ſuo, de corpore præd' I. C. defuncti, ac etiam rectis 
bæredibus ipſius I. C. fi eadem M. obierit fine hær' de corpore ſuo, de cor- 
pore ipſius I. C. defuncti licite procreat”,. przd* tenementa cum pertinent. ( ſicut 
dictum eſt) contra predic, 1. C. Armig* & hæred' ſuos in perpetuum. Et 


pro hac, &c. 


Aram of the æeverſiau tf a Ren. 


Et eſt Concordia talis, ſc, Quòd præd. I. conceſſit pro ſe & hæredibus 
ſuis, quòd prædꝰ reddit* cum pertinent” quæ præd' P. tenuit ad terminum vitæ ex 
dimiſſione præd' I. in præd' villa, die quo hæc Concordia facta fuit, & qui poſt 
deceſſ. ipſius P. ad przd* I. & hzredes ſuos re vertere debuit, poſt deceſſ. ipſius P. 
integrè remaneat præd' R. & bær' de corpore ſuo proct*, Tenend' de capital. 
dominis Feodi illius per fervitia quæ ad præd' redd* pertinent' in perpetuum, 
Et fi contingat quod idem R. obierit fine hærede de corpore ſuo procr', tune 
poſt deceſſ. ipſius R. præd. reddit* cum pertinentiis integre remanebit rectis 
hzred' ipſius R. Tenend' de capital* dominis Feodi illius per ſervitia quæ ad præd' 
reddit? pettinent in perpetuu unn. 


of ene part in three of Land, part in Poſſ eſſion, part in 
: | Reverſion, for ins Lives. 


Et eſt Concordia talis, ſc. Quod prædict“ I. & A. recogn* tenementa prædicta 
ac tertiam partem præd' cum pertinentiis eſfe jus ipſius I. de quibus iidem 
I. E. & E. E. habent unum meſuag* cum pertin' in prædictis vill' de T. & B. 

ecell* tenementorum prædictorum, ac prædict. tertiam partem quatuor me- 

nag*, &c, cum pertinentiis in T. & B. parcell' tenementorum prædictorꝰ, de 
dono præd c I. & A. & ill* remiſer* & quiet? clam” de ipſis I, & A. & hære- 
dibus ſuis præfat“ I. E. & E. E. & Hired? ipſius I. in perpetuum. Et conceſſ. pro 
ſe & hæred' ipſius A. quod vigidt” ger“ terrꝰ, ſex acr' prati, &c. cum pertinꝰ in 
præd villa de B. parcell* tenementorum, & tertia pars præd' quæ I. A. & F. uxor 
ejuSten* ad terminum vitæ ipſius E. de bæred' præd' A. die quo hæc Concordia 
facta fuit, & quæ poſt deceſſum ipſius B. ad præd' I. A. & hæredes ſuos debuer. re- 
vertere, poſt dereſſum ipſius A. integrè remaneant præd' I. E. & E. E. & hzred* 
ipſins F. in perpetuum. Conceſſer. etiam præd' I. W. & A, pro ſe & hær ipſius A. 
quod anum meſuag cum pertinꝰ in præd' vill* de B. reſiduum tenemen' prædꝰ qua 
I. A, tenet ad terminum vitæ ſuz, de hæred' præd' A, die quo hxc Concordia 
facta fuit, poſt deceſſum ipſius A. integrè remaneant pred” I, E. & E. & hered? 
ipuùs E. in perpetuum. | : LES cu 


| Of « Reverſion after the death of 4 Tenant for Liſe. 


Et eſt Concordia talis, ſc. Quod pred” P. recogn' tenementa præd' cum pertin. 
eſſe jus ipſius E. & conceſſit pro ſe & hæredibus ſuis, quod prædicta tenementa, 
. W. B. & A. uxor ejus tenent ad terminum vitæ ipſius A. de bzreditate ipſius P. 

ie quo hæc. Concordia facta fuit, & quæ poſt deceſſ. ipſius A. ad præd. P. & hæredes 
ſuos debueruntrevertere, poſt deceſſ. ipſius A. integrè remanebunt præd E. S. & 
hæred' ſuis in porpetuum, Tenend', &c. Et præd' P. conceſſit pro ſe & hæred' ſuis, 
quod ipſi warrant” prædꝰ tenementa cum pertinꝰ ( ſic ut dictum eſt) contra omnes 
homines in perpetuum. Et pro hac, &c. 


| of 4 Rewt out of Land, with Clanſe of Diſtreſs, 


Et eſt Catcordia talis, .ſc, Quod præd' A. conceſſ. pref, H. præd' reddit” cum 
pertinentiis, & illꝰ ei reddidit in ead* Curia, Habend' & percipieng? prad' 40 s. 
ä | eidem 
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Chap. 2. Of a Fine. | 
eidem H. & aſſignatis ſuis, ad Feſta Annunciat' beatz Marie Virginis, & Sancti 
Michael” Archangeli, per æquales portiones annuatim folvend?, cota vita ipſius 
H. &c, Et ſi conting, pred. redd* 40s, à retro fore, &c, quod tunc bene licebit 
præf. H. & aſſignatis ſuis, tot vita ſu, in przd* maner* cum percin* intrare & 
diſtringere, &c, Et præd' A. & hæred' ſui warrant' pref, H. & aſſignatis ſuis præd 
reddit? 405. cum pertin', fic ut dictum eſt, contra prædꝰ A. & hæredꝰ ſuos, tot vita 
ipſius H. in perpetuum, & c. Et pro hac, &c. | : 


of 4 Parſonage, and the Advomſon of the Vicarage, 


Et eſt Concordia talis, ſc. Quod præd. I. & M. recognover, præd' cenementa, 
redd' & ReRoriam cum pertin. ac Advocat* præd' eſſe jus ipſius domini R. ut 
illa quz idem dominus R. haber de præd. I. & M. & illa remiſer & quiet clam? 
de ipſis I. & M. & hæred' ſuis przf, domino R. & hæred' ſuis, Et præterea 
idem I. & M. conceſſ. pro ſe & hæred' ipſius I, quod ipfi warrant, præd' 
domino R. & hæred' ſuis przd* tenementa, redd* & ReRoriam cum pertin, 
ac Advoc' præd' contra przd* 1. & M. & hæred' ipſius I. in perpetuum. Et 


pro hac, &cc. 
of Land for Life. 


Et eſt Concordia talis, ſc, Quod prædict. H. & M. conceſſerunt & reddi- 
derunt tenementa prædicta cum pertinentiis præfato T. & hæred' ſuis du- 
rante vita ipſius M. & præd. II. & M. warrantizabunt tenementa præ- 
dict cum pertinen' præfato T. & hæred' ſuis durante tot vita ipſius M. Et 
pro hac, &. ä 
Dg& Weſt. Precedents, part 2. 


Concords with a Render. 


A Concord with a Render for Life , and after Entall, 


Et eſt Concordia talis, ſcil, Quod predic. T. & F. recogn. maner. tenementa, & 
redd. przd, cum pertin. eſſe jus ipſius E. ut ill quæ iidem E, & R. babent de dono 
prædict' T. & F. & illa remiſerꝰ & quiet? clam? de ipſis T. & F. & hæred' ipſius F. 
przfac' E. & R. & bzred* ipſius E. in perpetuum. Et præterea iidem T. & E. con · 
ceſſer. pro ſe & hzred, ipſius P. quod ipſi warrant, manerium, tenementa & redd. 
cum pertinen. præfat. E. & R. & hæred. ipſius E. contta ipſos T. & E. & hzred. 
ipſius F. in perpetuum. Et pro hac recoꝑn. &c, iidem E. & R. conceſſer. pref. T. 
& F. maner. de S. præd. cum pertinen. ac 10 meſuag', 8 cottag', 20 acr. terr, 
20 acr, prati, 160 acr, paſturæ, 300 acr, moræ, 6 ſolid, reddit* cum pertinen. in A; 
& F. pred. parcelias maner, tenementorum & redd. præd. & ill' reddider. in eadem 
Curis, Habend' & tenend' præfat. T. & FP. pro termino vitæ ipſorum IT. & F. & 
alterius eorum diutiùs vivent. abſque impetitione alicujus vaſti. Et quòd poſt de- 
ceſſum prædict. E. & F. & eorum alterius diutiùs vivent”, prædict' parcel* maner. 
tenementorum, & redd, præd. cum pertin. reman, primogenito filio de corporibus 
præd. T. & F. inter eos legitim. procreat. & hzred* maſcul* de corpore prædicti 
primogeniti filii legitime procreat', Tenend', &c. Et ſi nullus hæres de corpore 
ipſius primogeniti fili fuer, legitimè procreat', prædict. parcelꝰ manerꝰ, tenemen- 
torum, & redd, præd. cum pertin. reman, ſecundo genito filio de corpor. præd. T. 
& F. inter eos legitim. procreat. & hæred. maſcul' de corpore dicti ſecundi geniti 
fili legitim. procreat. Tenend?, &c, Et ſi nullus hæres de corpore ipſius ſecupdi ge- 
niti fili fucr* legitimꝰ procr”, ture predic” partell* maner*, tenementorum, & redd. 
przd, cum pertin. reman, hzred, de corporibus præd. T. & P. inter eos legitim. 
procr. Tenend. & c. Et ſi nullus hzres de corporibus ipſorum IT. & P. inter eos fuer 


legitim. procreatus, tunc præd. parcell' maner. tenementorum, & redd' prædꝰ cum 


pectin” remanꝰ indè rectis hared? ipſorum T. & F. in perpetuum, Tenend*,&c, Et ul- 
F 2 teriùs 
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terius idew E. & R. conceſſ. præf. T. & F. decem meſuag?, &c. cum pertin. B. & 
C. præd', reſiduum præd. maner', tenementorum, & redd* prædict. & ill' eis redd* 
in eadem Curia. 


Grant of free Fiſhing with 4 Render of Rent, and Clauſe of 
Diſtreſs, and grant of the Reverſion. 


Et eſt, &c, ſc, Quod præd. I. & W. cognover, tenement, & liberam Piſcariam 
prædict cum pertinen;. eſſe jus ipſius I. ur ill', &c, cum relaxatione & warr, Et 
pro hac recognit*, remiſſione, quiet clam. warrant. fine & concordia, idem I. & E. 
conceſſ. præfat' W. tenement, & liber. Piſcar* præd. cum pettin. & ill' ei reddid. 
in eadem Curia, Habend' & tenend' tenementa, &c, præfat. W. & aſſignis ſuis, a 
Feſto Sancti Martini in Hyeme ultim. præterito, uſque ad finem termini ſexaginta 
annorum ex tune proxim, ſequenꝰ & plenariè complend', Reddend. inde annuatim 
præfat. I. & E. & hæred' ipſius I. quendam annua!” reddit. 31, 6s, 8 d. legalis 
monetæ Angliæ, ad Feſta Sancti Martini Epiſcopi in Hyeme & p. per æquales por- 
tiones durant. termino præd' ſolvend'. Et fi contingat prædict', &c. a retro fore in 
parte vel in toto poſt aliquod Feſtum Feſtorum prædictorum, quando, ut præfertur, 
ſolvi debeat, non ſolut* per ſpatium viginti dier*, quod tunc bene liceat & licebit 
przfat* I. & E. & hæred' ipſius I. in-tenement” predict? cum pertin, intrare & di- 
ſtringere, diſtrictionẽſque {ic ibidem capr' & habitas licite aſportare, effugare, ab- 
ducere, & penes ſe retinere, quouſque de prædict' annual reddit, 3 I. 6 5. 8 d. 
una cum arreragiis e juſdem, fi quæ fuerint, bi plenariè fuerit ſatisfaR* & per- 
ſolut. Conceſſ. etiam prædict. I. & E. præfat. T. tam reverſionem tenementorum 
& liber. Piſcar* prædict, cum pertin*, quam prædict. reddit. 3 1, 6s. 8 d. ſuper- 
inde reſervat. & il!*, &c. Habend' & tenend' tam reverſionem tenementorum, & 
uber. Piſcar* przd* cum pertin', quam præd' reddit. 3 l. 6s. 8 d. ſuperinde reſer- 
vat. præfat. T. & hæred. ſuis in perpetuum, Tenend”, &c. ut ſupra. : 


A Leaſe for Tears by Tenant for Life at a Rent, the Reverſion 
to the Conuſor, c. 

Et eſt, &c, ſc. Quod cum prædict. I, P. & E. habent & tenent ſibi pro termino 
vitæ ipſius E. prædict', &c. reverſione inde poſt deceſſum ipſius E. W. T. & hared* 
ſuis ſpectant', iidem 1, P. & E. & R. conceſſ. præfatꝰ I. M. prædict', &c. cum re- 
laxatione & warri Et pro hac, &c. idem I. M. conceſſ. præfat' R. tenement', &c. 
& ill' ei reddid* in eadem Curia, Habend* & tenend', &c. eidem R. pro termino 21 
annorum proxim, ſequen, & plenariè complend', {i eadem E. tam diu vixerit, 
Reddend' inde annuatim præfate I. M. & aſlignat* ſuis 14 libr. ad Feſta, &c. per 
æquales portiones annuatim ſolvend' totâ vita ipſius E. Et ſi contingat, &c. con- 
ceſſit etiam prædictꝰ I. M. præfatis I. P. & E. reverſionem, &c. & ill eis, &c. Ha- 
bend & tenend' eiſdem I. M. & E. de capitalibus dominis Feodi illius per ſervitia 
quæ ad przd* cenement, & Piſcar. predic. cum pertin. pertinent, toti vita ipſius E. 
Et poſt terminum illum finitum, tenement? predia* cum pertin. integrè remane- 
bunt P. & aſſignat. ſuis pro termino 21 annorum poſt Feſtum Sancti Martini in 
Hyeme proxim, futur. immediat. ſequen, & plenariè complend', Reddend. inde 
annuatim præfatis P. & E. & hæred. ipſius P. toto termino prædict. unam Roſam 
rubeam 4d Feſtum Sancti fohannis Bapt. annuatim ſolvend, fi petatur. Et poſt ter- 
mi num illum finitum, tenem', & c. integrè remanebunt præfat. I. & M. & hæred. 
ipſius I. in perpetuum, de capital. dominis Feodi ill, per ſervitia quæ ad prædict. 
tenement. pertinent in perpetuum. 178 Fes Kr +246] 


A Leaſe for Tears after a Life, the Reverſios aud Rent to the Conuſor: 


Et eſt, &c. ſc, Q10d prædict. C. & D. & R. recogn. tenementa præd. cum per- 
tin, eſſe jus ipſius H. ut ill', & c. & ill remiſer*s &c. Et præterea, &c. Et pro hac, 
&c. præd. H. & C. conceſſ. præf. R. tenement, pred. cum pertin', & ill? ei, &c. 
Habend, & tenend. tenementa prædict. cum pertin. præfat. R, tota vità ipſius R. 

Et 


Chap. 2. Of a Fine. 
Et immediatè poi deceſſ. ipſius R. tenementa præd. cum pertin. integre remane. 
bunt M. uxori ipſius R. executoribus vel aſſign. ſuis, pro termino 21 annorum 
ex tunc proxim. ſequen. & plenariè complend', Reddend. inde annuatim præfat. 
H. C. & hæred. ipſius H. quandam annuitatem live annual. redditum 5 libr. legalis 
moaetz Angie, al Feſta, &c, per æquales portiones annuatim durante eodem 
termino ſolvend?, prima ſolutione inde incipiend, ad proxim. Feſtum Feſtorum 
prædictorum poſt deceſſ. præd. R. Et ſi contingat, &c. a retro fore, &c, Conceſſ. 
etiam præd. H. & C. pref, C. C. & D. tam reverſionem tenement. cum pertinent”, 
quam præd. reddit. 5 libr. ſuperinde reſervat', & ill? eis reddiderunt in eadem 
Curia, Habendum, tenendum & percipiendum prædictam reſervationem tenemen- 
torum prædictorum cum pertinentiis & redditum prædict. præfat. C. C. & D. & 
hzredibus ipſius D. in per petuum. 


Render for Tears, if ſuch perſons ſo long live, reſerving Rent and 
an Heriot, with a Clauſe of Diſtreſs. 


Er eſt Concordia talis, ſc, Quod prædict. I. M. & T. recogn, tenementa præ- 
dict. cum pertinentiis eſſe jus ipſius V. ut ill, &c, cum relaxatione & warr, Et pro 
bac, & c. dem R. & V. conceſſ. prztar, V. B. prædict. tenementa cum pertin*, & 
ill' ei reddiderunt in eadem Curia, Habend, & tenend. eidem T. & aſſign. ſuis, 4 
Feſto Natalis Domini proxim. futut*, uſque ad finem termini nonaginta annorum 
tunc proxim. ſequen, & plenariè complend', ſi idem T. & I. uxor ejus, B. B. & 
T. B. fili iphus T. tamdiu vixerint, aut eorum aliquis tamdiu vixerit, Reddend. 
inde anuuatim præd. R. & V. & heed. ipſius V. quatuor libr. legalis monetæ 
Anoliæ, ad Feſta, &c. per æquales portiones annuatim ſolvend' toto termino præ- 
dict', ac ſolvend' poſt deceſſ. T. B. patris, & poſt deceſſum cujuſlibet indè tenentis, 
ſuum optimum Animal, nomine Heriot. Et fi contingat pred. reddit. 4 l. è retro 
fore in parte vel in toto poſt aliquod Feſtum Feſtorum præd. quo ut præf. ſolvi de- 
bear, ron ſolut', aut ſi conting. præd. optimum Animal, nomine Heriot. ut præ- 
fertur, ſolvend, poſt deceſſum cu juſlibet tenentium præmiſſorꝰ, fore inſolut. aut 
ſubſtract. quod tunc, &c. Conceſſ. etiam præd. R. & V. præd. I. & M. reverſio- 
nem tenementorum præd. cum pertin. & præd. reddit, 4 l. ac præd. red. optimi 
Animalis nomine Heriot. ſaperiùs reſervat', & ill' eis redd. in eadem Curia, 
Habend. & tenend. eiſdem I. & M. & hæred. ipſius I. & M. & bæred. ipſius I. de 
capital. dominis Feod. ill' in perpetuum, &c. 


A Leaſe for Years to one Conuſor, reſerving Rent with nomine Pœnæ, 
the Reverſion io one Conuſor and his Wife in Tail. 


Et eſt, &c, ſc, Quod prædict. E. P. & M. & R. B. recogn. tenementa przd. cum 
pertin. eſſe jus ipſius I. ut ill” quziidem I. & T. habent de dono prædict. E. M. & 
R. (cum relaxat' & warrant.) Et pro hac, &c, iidem I. & T. conceſſ. præfat. R. 
renementa prædict. cum pertinentiis, & ill' ei reddider, in eadem Curia, Habend. 
& tenend, eidem R. a Feito, &c. pro termino trigint. unius annorum ex tunc, &c. 
Reddend. inde annuatim prædict. I. & T. & hæred. ipſius I. vigint. libr. legalis mo- 
netæ Angliæ, ad duos anni terminos, viz. ad Feſtum, &c. per æquales portiones 
annuar, ſolvend. toto termino prædict. Et ſi contingat, &c, a retrò fore, &c, per 
ſpatium quadraginta dierum, quod tunc forisfaciat prædict. R. prædict. I. & T. & 
hzred. ipſius I, 5 l. nomine Pœnæ, & quod tunc & toties bene, &c, Conceſſ. 
etiam præd. I. & T. præd. E. & M. præd. tenementa cum pertinentiis ac præd. red- 
dit. 20 l. ſuperinde reſer vat. ac pcæd. ſumm' quinque libr. nomine Pœnæ, & ill' eis 
reddider. in eadem Curia, Habend* & tenend' eiſdem E. & M. & her. de corpore 
ipſius E. legitimè procr. Tenend', &c, Et pro defectu talis exit reman? indè W. W. 
& hæred' ſuis in perpetuum, Tenend', &c. | 


07 a Fine. Chap. 2. 


cetidtiidem E. & R. conceſſ. præf. I. & F. decem meſuag?, &c. cum pertin, B. & 
C. prædꝰ, reſiduum præd. maner', tenementorum, & redd' prædict. & ill* eis redd 


in eadem Curia. 


Grant of free Fiſhing with a Render of Rent, and Clauſe of 
Diſtreſs, and grant of the Reverſion. | 


Et eſt, &c, ſc, Quod præd. T. & W. cognover, tenement, & liberam Piſcariam 
prædict cum pertinen;. eſſe jus ipſius I. ut ill, &c, cum relaxatione & warr, Ec 
pro hac recognit', remiſſione, quiet clam, warrant. fine & concordia, iidem I. & E. 
conceſſ. præfatꝰ W. tenement, & liber. Piſcar* præd. cum pettin. & ill' ei reddid. 
in eadem Curia, Habend' & tenend* tenementa, &c, præfat. W. & aſſignis ſuis, a 
Feſto Sancti Martini in Hyeme ultim. præterito, uſque ad finem termini ſexaginta 
annorum ex tunc proxim, ſequen? & plenariè complend', Reddend. inde annuatim 
przfat, I. & E. & hæred' ipſius I, quendam annual' reddit, 31, 6s, 8 d. legalis 
monetz Angliæ, ad Feſta Sancti Martin Epiſcopi in Hy eme & p. per æquales por- 
tiones durant. termino præd' ſolvend'. Et fi contingat prædict', &c. a retro fore in 
parte vel in toto poſt aliquod Feſtum Feſtorum prædictorum, quando, ut præfertur, 
ſolvi debeat, non ſolut* per ſpatium viginti dier*, quod tunc bene liceat & licebit 
przfar* I. & E. & hæred' ipſius I. in-tenement” prædict cum pertin, intrare & di- 
ſtringere, diſtrictionẽſque ſic ibidem capt” & habitas licitè aſportare, effugare, ab- 
ducere, & penes ſe retinere, quouſque de prædict' annual' reddit, 3 I. 6 8. 8 d. 
una cum arreragiis e juſdem, ſi quæ fuerint, ſibi plenariè fuerit ſatisfact' & per- 
ſolut. Conceſſ. etiam prædict. I. & E. præfat. I. tam reverſionem tenementorum 
& liber. Piſcar* prædict, cum pertin*, quam prædict. reddit. 3 l. 65s, 8 d. ſuper- 
inde reſervat. & ill', &c. Habend' & tenend' tam reverſionem tenementorum, & 
liber. Piſcar* przd* cum pertin*, quam præd' reddit. 3 l. 6 s. 8 d. ſuperinde reſer- 
vat, præfat. T. & hæred. ſuis in perpetuum, Tenend', &c. ut ſupra. ; 


A Leaſe for Tears by Tenant for Life at a Rent, the Reverſian 
to the Conuſor, c. 


Et eſt, &c. ſc. Quod cum prædict. I. P. & E. habent & tenent ſibi pro termino 
vitz ipſius E. prædict', &c. reverſione inde poſt deceſſum ipſius E. W. T. & hæredꝰ 
ſuis ſpectant', idem 1, P. & E. & R. conceſſ. præfat' I. M. prædict', &c. cum re- 
laxatione & warr Et pro hac, &c. idem I. M. conceſſ. præfatꝰ R. tenement', &c. 
& ill' ei reddid* in eadem Curia, Habend* & tenend', &c. eidem R. pro termino 21 
annorum proxim. ſequen, & plenariè complend?, fi eadem E. tam diu vizerit, 
Reddend' inde annuatim præfate I, M. & aſſignat ſuis 14 libr. ad Feſta, &c. per 
æquales portiones annuatim ſolvend' tot vita ipſius E. Et ſi contingat, &c. con- 
ceſſit etiam prædictꝰ I. M. præfatis I. P. & E. reverſionem, &c. & ill! eis, &c. Ha- 
bend' & tenend' eiſdem I. M. & E. de capitalibus dominis Feodi illius per ſervitia 
quæ ad præd' tenement. & Piſcar. predic, cum pertin. pertinent, tota vita ipſius E. 
Et poſt terminum illum finitum, tenement? predia?* cum pertin. integre remane- 
bunt P. & aſſignar, ſuis pro termino 21 annorum poſt Feſtum Sancti Mart ini in 
Hyeme proxim, futur. immediat. ſequen, & pienariè complend', Reddend. inde 
annuatim præfatis P. & E. & hæred. ipſius P. toto termino prædict. unam Roſam 
rubeam 4d Feſtum Sancti Pohannis Bapt. annuatim ſolvend, fi petatur. Et poſt ter- 
minum illum finitum, tenem', &c. integrè remanebunt præfat. I. & M. & hæred. 
ipſius I. in perpetuum, de capital. dominis Feodi ill, per ſervitia quæ ad prædict. 
tenement. pertinent in perpetuum. Sn rc 5 | 


"A Leaſe for Tears after a Life, the Reverſion and Rent tothe Conuſor. 


Et eſt, &c. ſc, Q10d prædict. C. & D. & R. recogn. tenementa præd. cum per- 
tin, eſſe jus ipſius H. ut ill, &c. & i1l* remiſer*, &c. Et præterea, &c. Et pro hac, 
& c. præd. H. & C. conceſſ. præf. R. tenement, pred. cum pertin', & ill' ei, &c. 
Habend, & tenend. tenementa prædict. cum pertin, præfat. K, tota vitàipſius R. 

Et 


Chap. 2. Of a Fine. 

Et immediatè pot deceſſ. ipſius R. tenementa præd. cum pertin. integre remane. 
bunt M. uxori ipſius R. executoribus vel aſſign. ſuis, pro termino 21 annorum 
ex tunc proxim. ſequen. & plenariè complend', Reddend. inde annuatim præfat. 
H. C. & hæred. ipſius H. quandam annuitatem five annual. redditum 5 libr. legalis 
monetæ Angle, ad Feſta, &c, per æquales portiones annuatim durante eodem 
termino ſolvend?, prima ſolutione inde incipiend, ad proxim. Feſtum Feſtorum 
prædictorum poſt deceſſ. præd. R. Et ſi contingat, &c. a retro fore, &c. Conceſſ. 
etiam præd. H. & C. pref, C. C. & D. tam reverſionem tenement, cum pertinent, 
quàm pred, reddit. 5 libr. ſuperinde reſervat', & ill' eis reddiderunt in eadem 
Curia, Habendum, tenendum & percipiendum prædictam reſervationem tenemen- 
torum prædictorum cum pertinentiis & redditum prædict. præfat. C. C. & D. & 
hzredibus ipſius D. in per petuum. 


Render for Tears, if ſuch perſons ſs long live, reſerving Rent and 
an Heriot, with a Clauſe of Diſtreſs. 


Et et Concordia talis, ſc. Quad prædict. I. M. & T. recogn. tenementa præ- 
dict. cum pertinentiis eſſe jus ipſius V. ut ill, &c. cum relaxatione & warr, Et pro 
bac, &c. idem R. & V. conceſſ. prztar, V. B. prædict. tenementa cum pertin?, & 
ill ei reddiderunt in eadem Curia, Habend, & tenend. eidem T. & aſſiꝑn. ſuis, 4 
Feſto Natalis Domini proxim. futui', uſque ad finem termini nonaginta annorum 
tunc proxim. ſequen. & plenar: Fomplend', ſi idem T. & I. uxor ejus, B. B. & 
T. B. fali ipftus T. tamdiu vixerint, aut eorum aliquis tamdiu vixerit, Reddend. 
inde anuuatim pred, R. & V. & hæred. ipſius V. quatuor libr. legalis monetæ 
Anpliæ, ad Feſta, &c. per æquales portiones annuatim ſolvend' toto termino præ- 
dict, ac ſolvendꝰ poſt deceſſ. T. B. patris, & poſt deceſſum cujuſlibet indè tenentis, 
ſuum optimum Animal, nomine Herior, Et fi contingat præd. reddit. 4 1. è retrò 
fore in parte vel in toto poſt aliquod Feſtum Feſtorum pred. quo ut præf. ſolvi de- 
bear, ron ſolut', aut ſi contirg. præd. optimum Animal, nomine Heriot. ut præ- 
fertur, ſolvend, poſt deceſſum cujuſlibet tenentium præmiſſorꝰ, fore inſolut. aut 
ſubſtract. quod tunc, &c. Conceſſ. etiam præd. R. & V. præd. I. & M. re verſio- 
nem tenementorum præd. cum pertin. & præd. reddit, 4 l. ac præd. red, optimi 
Animalis nomine Heriot. ſaperiùs reſervat', & ill' eis redd, in eadem Curia, 
Habend. & tenend. eiſdem I. & M. & hæred. ipſius I. & M. & hæred. ipſius I. de 
capital. dominis Feod. ill' in perpetuum, &c. 


A Leaſe for Years to one Conuſor, reſerving Rent with nomine Pane, 
the Reverſion to one Conu ſor and his Wife in Tail, 


Et eſt, &c, ſc, Quod prædict. E. P. & M. & R. B. recogn. tenementa præd. cum 
pertin. eſſe jus ipſius I. ut ill” quæ iidem J. & T, habent de dono prædict. E. M. & 
R. (cum relaxat' & warrant.) Et pro hac, &c. iidem I. & T. conceſſ. præfat. R. 
renementa prædict. cum pertinentiis, & 111? ei reddider, in eadem Curia, Habend. 
& tenend. eidem R. a Feito, &c, pro termino trigint. unius annorum ex tunc, &c. - 
Reddend, inde annuatim predic. I. & T. & hæred. ipſius I. vigint. libr. legalis mo- 
netæ Angliæ, ad duos anni terminos, viz. ad Feſtum, &c. per æquales portiones 
annuar, ſolvend. toto termino predic, Et fi contingat, &c, a recro fore, &c, per 
ſpatium quadraginta dierum, quod tunc forisfaciat prædict. R. predic. I. & T. & 
hzred. ipſius I, 5 l. nomine Pœnæ, & quod tune & toties bene, &c, Conceſſ. 
etiam præd. I. & T. præd. E & M. præd. tenementa cum pertinentiis ac præd. red- 
dit. 20 |, tuperinde reſer vat. ac præd. ſumm' quinque libr. nomine Pœnæ, & ill' eis 
reddider. in eadem Curia, Habend* & tenend* eiſdem E. & M. & hær. de corpore 
ipſius E. legitimè procr. Tenend', &c, Et pro defectu talis exit* remanꝰ inde W. W. 
& hzred' ſuis in pe rpetuum, Tenend', &c. 
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A Grant with a Render for Life, without Impeachment of Waſte, with 
| divers Remainders in Tail, diving the Lanas, 


Et eſt Concordia talis, ſcil. Quod przd*, &c. cum relaxat? & warrant”, &c, Et 
pro hac, &c, iidem T. & R. conceſl, præfatꝰ N. & A. tenement” prædid cum perti- 
nentiis, & ill eis reddiderunt in eadem Curia, Habend' ejiſdem N. & A, tot vita 
ipſorum N. & A. & alterius eorum diutiùs vivent', abſque impetitione Vaſti totà 
vicã ipſius A. Tenendꝰ, &c. Et poſt deceſſum ipſorum N. & A, unum Meſuagium, &c. 
cum pertinen'in F. prædꝰ de tenementis pred? parcelꝰ remanꝰ I. B. uni filiorum prad* 
N. & A. & hæredibus maſculis de corpore præd' T. legitimè procreatis, Et tuuc 
poſt deceſſum iplius T. prædicta tenementa de przd' tenement' parcelꝰ integre re- 
man? I. B. alteri filiorum prædict' N. & A. & hæredibus maſculis de corpore ipſius I. 
le ꝑitimè procreatis, Tenend?, & c. Et fi contingat, &c. poſt deceſſum ipſius I. præd 
teneme niꝰ de prædꝰ tenement” parcelꝰ integre remanꝰ B. F, alteri filio præd' A. & 
hæredibus maſculis de corpore præd' B. licitè procreatis, Tenend', &c, t {i con- 
tingat, &c, quod tunt tenemen præd' remanꝰ ( to divers others) & rectis hæred.- 
bus prz4* A. in perpetuum, Tenend', &c. Et præterea prefat? T. & K. conceſſ. quod 
p>{ dece ſſum præd N. B. & A. uxor' ejus, quadrag quatuor acr terræ, duæ ace“ 


prati. &c. cum pertin' in B. pred? de prædictis tenementis reſidua, integrè rema- 


ne bunt præd' B. F. & hæredibus de corpore ſao legitime procreatis, Tenend, &c. 
Et ficontingat quod idem B. obierit fine hæred' de corpore ſuo legitimè procreat, 
quod runc polt deceſſum ipſius B. prædꝰ tenement' reſidua integrè remanebunc 
p:zf. T. F. hæred. bus & aſſignatis ſuis, in perpetuum. . | 

Prxcipe R. L. Quod juſtè, &c, ten' H. C. Conven', &c, de Maxerio, &c. 

in O. &c, & niſi, &c. 

Et eſt Concordia talis, ſcil. Quod pred” R. recogn* Minerium & Tenementum 
prædꝰ cum pertinenꝰ eſſe jus ipſius H. ut illa quæ idem H. habet de dono prædict' R. 
& ill' remif. & quiet* clam de ſe & hæredꝰ ſuis in perpetuum. Et præterea præd' R. 
conceſſ. pro ſe & hæredibus ſuis, quod ipſe warrant* Maner' prædid cum pertinent 
prxfai” H. & hæred' ſuis contra omnes homines in perpetuum. Et pro hac, &c. 
præd. H. conceſſit præd. R. quandam annuitatem five annualem reddit 8 l. legalis 
monetz Anglia exeunt* & exitur de & in Maner? prædict' cum pertinen', & illꝰ eis 
reddid* in eadem Curia, Habend' & percipiend” præd' annuitat' five annual” reddit 
8 J. przfato R. hæred. bus & aſſignatis ſuis, in octavo die Septembei, inter horam no- 
nam & duodecimam ante meridiem e juſdem diei, apud domum ſuam manſionem in 
villa de R. in Comitatu S. ſolvend”, Et ſi contingat præd' annuitat? five annual? red- 
dic? octo librarum à retro fore in parte vel in toto per ſpatium vigint* dierum poſt 
prædictam oRay' diem Septembris, in quo ut præfertur ſolvi debeat, non ſolut*, quod 
tunc prædict. H. & hæredes ſui foristac* eidem R. & hæredibus ſuis octod. ſolid. 
legalis monetæ Anglia, nomine pœnæ, toties quoties prædictam annuitatem ſive 
annual' redditum, aut aliquam inde partem, a retro fore contigerit. Et bene licebit 
præfato R. & beredibus ſuis in przd* Maner* cum pertinentiis, & in quamlibet inde 
parcellam, intrare & diſtringere, tam pro prædicto annuali redditu octo libr', & pro 
qualibet inde parcella, quam pro prædict octod. ſolid. nomine pœnæ eidem R. & 
hzred? ſuis forisfac' toties quoties fic à retro fore contigerit non ſolut', diſtrictio- 
ne ſque fic ibid, capt, & habit. liceat abducere, aſportare, & effugare, & penes ſe 
retinere, quouſque tam de prædicta annuitate ſive annuali redditu octo lib. quam 
de przd* octod. tol1d, nomine pœnæ, quoties fic forisfac' fuerit, eidem R. & hære- 


dubus ſais fuerit ſatisfact. & perſolut'. 


Præcipe R. B. Gen', Quod juſte, &c, teneat I, A. Con ven“, &c. de duobus 
Meſuagiis, &c. & nin, &c. 

Et eſt Concordia talis, ſcil. Quod prædictus R. recognovit Tenementa prædicta 
cum pertinentus eſſe jus ipſius 1, A. ut illa quæ ide m I. habet de dono predic, R. B. 
& 1114 remiſit, & quie:* clam* de fe & hzred? ſuis præfato I. & hæredibus ſuis in per- 
ꝑetuum. Et præterea idem R. B. eonceſſit pro fe & hæred' ſuis, quod ipſe warr. 

| | Tene. 
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Tenementa prædicta cum pertinentiis præfato I, A. & hzredibus ſuis contra omnes 
homines in perpetuum, Et pro hac recognitione, &c, idem I. conceſſit præfato 
R. B. &c. & illa ei reddidit in eadem Curia, Habend. & tenend. tenementa prædicta 
cum pertinentiis præfat. A. R. B. pro termino unius ſeptimanæ. Et poſt terminum 
illum finitum reman* W. B. pro termino vitz ipſius W. B. Reddend, inde per an- 
num præfat. I. A. & hæredibus ſuis quadrag. lib. ad quatuor anni terminos, viz, 
ad, &c, per æquales portiones ſolvend, Et poſt deceſſum ipſius R. B. reman* inde 
8. B. uxori præd. R. pro termino vitz ipſius S. reddend. ut ſupra, Et poſt deceſſum 
ipſius S. B. reman' inde I. B. filio prædict. R. pro termino vitæ ſux, reddend; inde 
ut ſupra. Necnon præfat. I. A. conceſſ. præd. R. B. reverſionem & redditum te- 
nementorum præd. cum pertinentiis, & illa ei reddidit in eadem Curia, Habend. & 
renend, reverſionem & redditum tenementorum præd. cum pertinentiis eidem R. S. 
& bæredibus ſuis in perpetuum. Tenend' de capital' dominis Feodi, &c. 


EL = Dei gratia, &c. Omnibus ad quos præſentes literæ pervener*, Salutem. 
Sciatis, quod int* Irrotulamenta Brevium & alior* depend' pro Finibus ſecun- 
dum form' Statuti, de Termino Paſchæ, apud V. anno regni noſtri 29. Rotulo ſept 
continet fic, . Efex I. Elixab Dei gratid Anglia, Francis & Hibernia 
Regina, Fidei defenſor', &c. Vic' Eſſexia Salutem. Præcipe E. W. Armig*, & I, 
uxori e jus, quod juſiè & (ine dilatione teneant I. W. & I. S. Conventionem inter 
eos factam de duobus Meſuagiis, duobus Gardinis, duobus Pomariis, vigint' Acris 
Terrz, vigint' Acris Prati, quadrag' Acris Paſturz, & cent* Acris Jampnorum & 
Bruerz, cum pertin* in B. & W. & niſi fecerint, & przd'I, & I. fecerint te ſecurum 
de clam* ſao prof, tunc ſum' per bonos ſummꝰ prædictos E. & I. quod ſint coram 
Juſtitiariis noſtris apud zeſt, in Octabis Sancti Michaeli, oſtenſuri quare non 
fecerint, & habeas ibi ſumm', & hoc Breve. T. Meips2 apud #eftm. decimo ſept. die 
Septembris, anno Regni Reginæ nunc quadrageſimo. Pleg* de Prof, han 
Doo, Richard Roo. Summ' Fohannes Den, Ric hardus Fen, Georgina T. Armig. Vic“ fl. 
I. W. dat Pomin' Reg, ſex ſolidos & oRo denarios, pro licenꝰ Concord' cum E. W. 
Armig. & l. uxore ejus, de Placito Conventionis de duobus Meſuagiis, duobus Gar- 
dinis, duobus Pomariis, vigint* Acris Terræ, vigint* Acris Prati,quadrag' Acris Paſtu- 
rz, & centum Acris Jampnorum & Bruerz cum pertinenꝰ in B, & W. Et habet Cirr 
per pacem admiff, coram R. H. uno Juſtitiar Domin Regin® de Banco Juſtic* in 
patria, J. Elizabeth' Dei gratid Angliæ, Francie & Hiberniæ Reg Fidei 
defenſor?, &c, Dilecto & Fideli ſuo, R. H. uni Juftic* ſuorum de Banco, Salutem. 
cùm Breve noſtrum de Convenꝰ pendeat coram vobis & ſociis veſtris Juſtic' noſtris 
de Banco, inter I. W. & I. S. E. W. Armig', & I, uxorem ejus, de duobus Me- 
ſuagiis, duobus Gardinis, duobus Pomariis, vigint* Acris Terræ, vigint* Acris 
Pratt, in B. & W. in Comitatu Eſſex', ad Finem inde inter eos coram vobis & ſociis 
veſtris prædictis in Banco prædicto, ſecundum Legem & Conſuetudinem Regni 
noſtri Arg, levand', ac iidem E. & I. adeò impotentes ſui exiſtunt, quod abſque 
maximo corporum ſuorum periculo uſque Vm. ad diem in Brevi prædꝰ content 
ad- Cognitiones quæ in hac parte requirunt faciend*, laborare non ſufficiunt, ut 
accepimus; Nos ſtatui eorundem E. & I. compatientes in hac parte, Dedimus vobis 
poteſtatem recipiendi cognitiones quas prædꝰ E. & I. coram vobis facere voluerint 
de præmiſſis, & ideo vobis mandamus, quod ad præf. E. & I. perſonaliter acce- 
dentes, Cognitiones ſuas prædictas recipiatis: Et cùm eas receperitis, præfatos 
ſocios veſtros inde ſub ſigillis veſtris diſtinRe & apertè reddatis certiores, ut tunc 
Finis ille inter partes prædict' de Præmiſſis coram vobis, & ſociis veſtris prædict', 
in Banco prædicto levari poſſit, ſecundum Legem & Conſuetudinem ſupradictas. Et 
habeatis ib; tunc hoc Breve. T. Meipsà apud Weſtm. decimo octavo die Septembre, 
Anno Regni Noſtri 40. Reſponſ, infra nominatur R. H. ad hoc Breve. 
Executꝰ iſtius Bre vis patet in quadam Scedula huic Brevi annex. Et eſt Concordia 
talis, ſcilicet, Quod E. & 1, nominat* in Brevi huic Scedulæ annex, recognꝰ ten in 
dicto Brevi ſpecitic cum pertinentiis eſſe jus Ig W. in eodem Brevi nominat᷑, ut ill 
quziidem I. & I. S. in dicto Bre vi nominar* habeant de dono prædict' E. & I. & ill 
remiſer* & quiet' clam* de ſe & hæredibus ſuis præf. I. & I. & bzredibus ipſius 


I. w. in perpetuum. Et præterea iidem E. & I. conceſ. pro ſe & hæredibus ipſius I. 


quòd 


39 


40 
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quod ipfi warrant” tenementa prædicta cum pertinentiis przfat* J. & J. & bæred- 


ipſius I. W. contra omnes homines in perpetuum. Et pro hac, &c, iidem I. W. & 
I. S. conceſ. tenemenita prædicta cum pertinentiis præf. E. & I. & ill* eis reddider 

in eadem Curia, Habend* & tenend' eiſdem E. & I. hzred*de corpore ipſius E. per 
prædict. I, legitimè procreat. Et pro defectu talis exitüs, tenemeata prædicta cum. 
pertinentiis oy agar przf, I. & hæredibus de cox pore ipſiug I. legitime pro- 
creatis. Et pro defectu talis exitũs, tenementa prædicta cum pertinentiis integre. 
reman” reQis bzredibus ipſius E, in perpetuum, Tenend', &c. i R. H. C. 

Hæc eſt finalis Concordia facta in Curia Dominz Reginz apud ſtm. in Octabis 

ſancti Michaelis, Anno Regni Elixab Dei gratia Angi, Franc & Hibern Reginæ, 

Fidei defenſor*, &c, a Conqueſtu decimo, coram 1. D. R. W., I. W. & R. H. Ju- 

ſtic?, & alis Dom' Reg? fidelibus tunc ibi præſentibus, int I. W. & I. S. quer, & 

E. W. Armig & 1. uxor e jus deforc', de 2 Meſuagiis, 2 Gard', 2 Pom', 20 acr*Prati,' 

o acris Paſtur*, & 100 acris Jampnorum & Brueræ, cum pertinentiis in B. & W. 

unde Placitum Conven' ſumm? fuit inter eos in eadem Curia. Sc. præd' E. & I. re. 

cogn' przd* Tenementa cum pertin eſſe jus ipſius I. W. ut H quæ iidem I. & I. S. 

habent de dono præd' E. & I. & ill' remiſ. & quiet* clam' de ipſis E. & I. & hzred? 

ſais præd I, & I. & hæred' ipſius I. W. in perpetuum. Et præterea iidem E. & I. 

conceſſer pro ſe & hzred" ipfius I, quod ipfi warr? præd I. & I. & hzred' ipſius I. W. 

præd Tenementa cum pertin* contra omnes homines in II Et pro hac re- 

cogn', remiſſione,quiet*clam*, warrant*, fine & Concordia, iidem I, & I. conceſler* 

præd' E. & I. prædicta ten” cum pertinꝰ & illꝰ eis reddider* in eadem Curia, Habend* 

& tenend* eiſdem E. & I. & hæredꝰ de corpore ipſius E. per prædict I. legitimè pro- 

creat de capitalibus dominis Feod' illꝰ per ſervit* quæ ad przd' Tenemꝰ pertinent in 

perpetuum. Et fi contingat quod iidem E. & I, obier? fine hzred*de corpore ipſius 

B. per przd' I. legitimè procreat, tunc poſt deceſſum ipſorum E. & 1, prædicta Te- 
nementa cum pertinentiis integrè remanebunt hæredibus de corpore ipſius I. legi- 
time procreat*, Tenendꝰ de capitalibus dominis Feod'ill* per ſervit* quæ ad præd' Te- 
nementa pertinent in perpetuum. Et ſi nullus hæres de corpore ipſius I. fuerit legi- 
time procreat , tunc prædict Tenementa cum pertinentiis integrè remanebunt rectis 
hzredibus ipſius E. Tenend' de capitalibus dominis Feod' il! per ſervit* quæ ad præ- 
dicta Tenementa pertinent in perpetuum, ſecund? formam Statuti. Prim 
Preclam” facta fuit 22 die Novemòr', Termin' SanQ* Michael, Anno undecimo 
Reg infr* ſcr. Secunda Proclam?* 24 die Nevewbr', eodem Termino, Tertia pro- 
clam' 26 die Novembr*, eodem Termino. Quarta Proclam' 29 die Novembr*, eo- 
dem Termino. Quinta Proclam? facta fuit ſeptimo die Feb“, Termino Sanct HiP, 
Anno 11 dict. Reg, infra ſcr?, Sexta Proclam* 9 die Feb*, eodem Termino, 
Septima Proclam* die Feb, eodem Termino, Octavo Proclam? 12 die Feb, eo» 
dem Termino, Nona Proclam' fact fuit 14 die ſais, Term Paſch', Anno 12 Reg* 
infra ſcr*. Decima Proclam' 17 die Mai, eodem Termino, Undecima Proclam- 
23 die Maii, codem Termino. Duodecima Proclam' 23 die Mais, eodem Termino! 
Tertiadecima Proclam' facta fuit 22 die Punii, Termino SanQ*Tr:n;r', Anno unde- 
cimo Reg infra ſer. Quartadecima Proclam“ 25 die Junii, eod* Term. Quinta- 
decima Proclam* 27 die Juni, eod Term, Quæ omnia & ſingula ad requiſitionem 
W. W. Generoſ. tenore præſent' duximus exemplificand'. In cujus rei Teſtimo- 
nium S:gil' noſtrum ad Brevia in Banco ſigilland' deputat' præſentibus apponi fe- 
cimus. T. F. W. W. & F. R. Juſtic' de Banco præd' apud em. die, & c. Anno 

Reg. nunc 20. &c. W. P. & K. | | 


The Foot of a Fine. 


Hzc eſt finalis Concordia facta in Curia Domini Regis apud eſim. à die Sancti 
Michaelis in 15 dies, Anno Regni Regis C dwardi filii Regis Henrici triceſimo ter- 
tio, coram Radulphgge Hengham, Millielmo de Bereford, Elia de Beckinham, Petros 
Malore, Willielmo Howard & Lamberto de Trykingham, Juſtic', & aliis Domini 
Regis fidelibus tunc ibi præſentibus, Inter Rogerwm de G amag es & Ciciliam uxo- 
rem e jus querentes, & 7ohannem filium Johannis de Balling ham deforc', de duabus 


Neſuagis, quinquaginta & duabug Acris Terræ, & una Acra Boſci, & dimid- unius 


Acrz 
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Acræ Paſturz, & medietate unius Acræ Prati cum pertinentiis in Ballingham, 
unde placitum Conventionis ſummonitum fuit infer eos in eadem Curia; fc, Quod 
prædictus R. recogn' prædicta Tenementa cum pertinentiis eſſe jus ipſius Jo- 
bannis. Et pro hac Recognitione, Fine & Concordia idem ] hannes conceſſ c præ- 
dictis Rogero & Ceciliæ prædicti Tenementa cum̃ pertinentus, & il eis reddidit 
in eadem curia, Habend' & tenend' eiſdem Rogero & Ceciliæ de capitalibus do- 
minis Eeodi illius per ſervitia quæ ad tenementa pertinent in perpetuum, Et præ- 
terea idem Johannes conceſſit pro ſe & hæredibus ſuis, quod ipſi warrant' eiſdem 
Rogero & Ccciliz & hæredibus ipſius Ceciliz prædicta Tenementa cum perti - 


41 


nentiis contra ones homines in perpetuum. Et pro hac Recognitione, Redditio- 
ne, warrant', Fine & concordia, idem Rogerus & Cecilia dederuut prædicto Jo- 


hanni viginti libre? Sterlingorum. 


Where a Fine is to be znowledged, befoze it be done, the Titling of the Writ 
of Tobcnant and Conco2d is to be witten fair, accoꝛding to the parties minds, ex- 
amined, and ſubſcribed by the Cognizozs. It were meet the Judges oz Commil⸗ 
fioners know the parties, and that ſome body be pꝛelent that know and map make 
them known to them that take the Conulance. Jf any Feme Cavert, ſþe is to be 
examined if ſbe give by che Fine, but not if the take by the Fine, Jt weze good to let 
down the yearly value of the Land» under the Contoꝛd, and lome honeſt body to be 
bꝛought thither to pꝛove the value upon Dath ; fox without this Math, oz a Com- 
poſition fo2 it, the Fine cannot paſs. And this compoſition will not eaſtly be 
made with the Commiſſioners without Math, oz ſome late Fine, Licenſe, oz other 
matter of RKecozd, to infozm them of the: value thereof; which done, the Wric of 

Covenant is there again fo beentfred.,' and ſo it pzoceeds. Jn Veſtm. 2.45. 
13 Edw. 1. it is pzovided, That foz'all things recozved befoze the King's Ju- 
ffices, oz contained in Fines, (whether Contracts, Covenants, Dbligations, Ser- 
vices, oz Cuſtoms acknowledged, oz enpother things inrolled ) a Writ of Exe⸗ 
cution ſpall be within a year z but after the yeara Scire facias, whereupon if latis⸗ 
faction ke not made oz good cauſe ſpewed, the Sheriff ſhall be commanded to doe 
execution. * 
As to this part of the Fine take theſe things. 
1. That foz the teking of the Caption andthe Execution of the Dedimus pote- 
ſtatem, it is ſet fozth becoze, hob it is to be done in Scct. 10. 

2 That the Oꝛiginal Writ and Ded mus with the Concoꝛd being lued out, the 
Writ is to be bzought to the Commiſſtoners foz compoſition of the Kings Fines, 

and this thep will ſec, and cauſe to be entred in that Office, which done, the Com- 


The Conu- 
ſance of a Fine. 


Scire faci as. 


Part 10. 

As to the De- 
dimus poteſta- 
tem. 


millioners do ſign the Writ of Covenant, and then the Mrit is ſealed and returned 


wich the Concoꝛd and Dedimus poteſtatem, ( where it is taken by Dedimus pote- 
ſtatem.) After this theſe Mrits are taken out and ſigned by the Cuſtos Brevium; 
and thence they muſt be carried to the Clerk of the Kfngs Silver, who mult take a 
Note thereof foꝛ entry of the Kings Silver, and ſign the lame again; and then 
muſt they be delivered to the Chirogrsphcr of Fines to be ingroſſed g P2oclaimed. 
3. That if the Dedimus poteſtatem bear date befoze the Writ of Covenant, it 
ſems the Fine will not be good; and pet if the Judges will amend it, (as it ſeems 
they map) then the Fine may be good. Crook 2 part, 11. 192. 
4. That a Fine is a Recozd although it be not Jngroſſed, and ſhall he executed. 
22 H.6. 1 2. Plowd. 431. | | 
The Chirographer of Fines in the Commonepleas ig to make a Table foz everp 
County of the Contents ofevery Fine that ſþ3ll paſs in one Term, as of the name 
of the County, Town o2Place where theLand lieth, the names of the Demandant g 
Def52ceant,g of everyWannoz nam'd in anyFine,s mult the x dap of the next Term 
after the Jugroſſing of ic, fix tbe Lable in ſome open place of theCourt ofCommone 
pleas, and ſo all th? TLꝛrm · time daring the ſttting of the Court, and the Chirogra⸗ 
pher is to deliver ro the Sheriff of every County, bis under · Sheriff oz Deputp, fair 
written in Parchment, a perfect Canteut of the Table to be made foꝛ the ſhire in 
that Zerm that ſp ill be nert befoze the Allizes to bẽ holden in that County, oz elſe 
in he mean between the Ter en an). Allizez) to — let up the next dap, and every day 
of 
Y 


cuſtes Be viun. 


As to Irgroſ- 
ſing of Fines, 


As to Tabling , 
Fines In- 


groſſed. 
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of the Aſſizes, inſome open place of the Court where the Zuffices of Aſſize ſpall Cir, 
Etrore to be there whiles the Judges ſir. But if this be not done, the Fine ſhall not be 
| hurt by it, but the Officer map be puniſped for his neglect. 23 Elz. chap. 3. 
As to the In- F. That it is by the Statute of 23 Elz. 3, oꝛdained that there ſþall be an ©f- 
rolment o co of Jurotment of Fines and Recoveries, and that the Puny Juſtices of the 
** Common pleas [hall take care thereof, and foz the Examinations of the Fines, and 
that the Officers ſet their names to the Rolls thereof : and this Dfficer is to habe 
65, 8 d. foz every Inrolment and Examination ofa Fine; and foz every Exem- 
plification of tbe Anrolment of a Fine 58. for a pears ſearch 4 d. and foꝛ every 
ſþeet of Paper ol fourteen lines 4 d- And thele Puny-Juſfices are to oꝛder th s Ok⸗ 
Wrir, Return fice, and to puniſh the miſdemeanozs of the Officers. And that every Mrit where- 
of ic. upon it is levied, the Return thereof, the Dedimus poteſtatem foz the knowledg- 
1 ing of it, and the Return thereof, the Note and Foot of ebery ſuch Fine, the Pꝛo⸗ 
Dedimus pote= Clamations made upon it, and the Kings Silver, upon requeſt oz election ot any 
ſtatem, and Re» perſon, map be Inxolled in this Office. And that the Jnrolment of the tame, oz 
turn of it, any part thereof, ſhall be of as much fozce and virtue in Law to all purpoſes foz (0 
King 8 Silver. much as ts Jnrolled,as the Fine itſelf being extant and remaining would oz ought 
by Law to be. 23 Eliz. chap, 3. . 

6, That where a Fine is acknowledged fo one upon a Dedimus poteſtatem, and 
afterwarosa ſecond Fine is acknowledged of the Land, and the firſt Fine is not 
recoꝛded; in thts caſe the ſecond Fine is good. But it the firſt Fine be recoꝛded in 
time convenient, as the next term, in this caſe rhe firſt Fine will be good, and the 
fecond Fine will be void. Croo, 1 part 206, 207. 

As ro the Pro- 7. That theſe things are to be known as to the Pꝛoclamations ofa Fine. 
clamarions > I. That albeit the Tranſcript of a Fine be removed by wzir ofErroz, vet the 
he Fine. Pꝛocla mations may p2eced in Communi Banco. J-nk, cent. 6, caſe 53. | 

2. That the Conuſe hath his Election to have his Fine witb, oz without Pꝛo⸗ 
clamations. And if he make no Election, it ſpall be taken foz a Fine with Pꝛocla⸗ 
mations. Jenk. cent. 6. caſe 3535. 

1 3. That albeit there be Errog in che Moclamations, pec tben the Fine will be 
Proclamation:, Hood; but in this caſe it ſþall be a' Fine without Pꝛoclamations. See koz this 
Hughes's Abridg. in his 2. chap. of Fines.; | 

4. That ifs Fine be ingroſſed in part at one time, and the Pꝛoclam ations at 
another time, in time. of the Heir, oz the like; yet this Fine will be good. Croo. 
3. 692. +) 

F. That four Pꝛoclamations, the - firff the ſame term the Fine is levied, and 
thzee more the thzee next following Terms are ſufficient, But none of thete 
may be on the Sabbath-day, foz that will make the Fine erroneous. Dyer 128. 

3 That no adjourment of all or part ofa Term will hurt a Fine. 23 Eliz, 
chap, 3. x 

ve That a Tranſcript of every Fine is to be ſentin to every of the Judges of ths 
Circuit, and another to the Juſtices of the Peace, to be proclaimed at the Acſzes, 
and at the Seſſions, within a pear after the ingrofſing of the Fine. And this the 
Judges and Juſtices are to doe, and then to certifie the ſame into the Commons» 
pleas the ſecond dap of Return the next following Term. 

Error. 8. That if any. Erroz be in the Pzoclamations, pet the Fine will be a good 
| Fine ar Common-Law, without Pzoclamations, Cook 2 part Inſt, 5 19. 

9. That if the Cognize of a Fine die befoze the Fine is ingroſſed, no Pꝛoclama⸗ 
tions can be ſlued fozth, foe be being dead who may chuſe to have it one oz other wap, * 
bis election is gone. Plowd, 266. i 

8. That as to the Execution of the Fine this is to be known. ü 

As to the Exe- That a Fine is executed either by Writ of Habere facias ſeiſinam, which is 
curionof a A Writ to the Sheriff to put the Conuſee oz his Pzirs in poſſeſfon ; and 
F woe this miſt be ſuedfozth within a year after the Fine ſued foꝛth, oz after Judgment 
— = upon a scire facias. Oꝛ elle he niuſt ha ve a Writ of Scire facias, which is to be ſued 
Scire fecias, foꝛth ster a pear and day after the Fine is levied. And thereby the Sheriff is to 

warn the Tenant to 8ppear and ſhew caule,ifhe can, why the Cognizee oz his Peirs 

fþould not habe Execution. At the return whereof, if the Tenant appear, * 3 

e 
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ſþew no caule to the contrary, the Plaintiff ſþall bave an Habere facias ſeiſinam ta 
the Sheriff to put him oꝛ bis Peirs in poſſeſſion, Oz the Conuſe, where the 
Fine is Sur conuſance de droit come ceo que il ad de ſon done, map obtain the 
actual poſſeſſion of the Land contained in the Fine by an Entry, Foz in this caſe of 
a Fine executed, if the Cognizo2 be till in poſſeſſion of the Land whereof the Fine 
is levied, the Conuſe& may wichout any Writ of Habere tacias ſeiſinam enter upon 
bim, and ſo get the Seiſin and poſſeſſion of the Land. And if a ine de levied to the 
Mus band and Wife in ſpecial Tail, the Remainder to the Pzirs of the bodp of the 
Pusband, and the Wife dieth without Jſſue, the Remainder is executed in poſſeſ- 
ſion in the Pusband, foz the Eſtate Tail m#teth with the F&#-ſtmple, and it is 
dzowned. 41 Edw. 3. 14. 14 Edw. 3. 5. 7 H. 4. 23. Weſt, Precedents, part 2, 
8, 6 T3 66, ' Tu | 
f 9. That if in the caſe thete be an Attozriment to be bad of ſome particular Te⸗ | 
nant upon the Grant of a reverſion, the Conuſe mult then habe either a Quid ju - Wis juris 
ris clamat, a judicial Writ iſſuing out of the Recozd of the Fine, which lieth in the. 
Cuſtos Brevium's hand, which lieth foꝛ the Gzante of a Reverſion oz Remainder, 
to fozce the particular Tenant to Attozn ; oꝛ a Quem redditum reddit, a. judicial Sen reddis 
Writ iſſutng'ouc of the Note of a Fine againſt the Tenant of the Land, to com⸗ n reddit. 
pel him to Attogn upon the grant ofagent-ſect ozRent-charge out ofthe Land; oz a 
Per quæ ſervitia,a judicial Writ iſuing from the Note of the Fine, and lieth foz per que ſervitia 
the Cognizer ofa Pannoz, Seigniozy,cbief Kent, oz other Services, to compel him | 
that is Tenant of the Lond at the time of the Note of the Fine levied to Attozn un- 
to him. And as to this, here take only thus much, That this muſt always be ſued 
foꝛth upon the Note of the Fine made by the Chirographer, and befoze it be In⸗ 
groſſed by him; foz after the Jngroſſing it cannot be had. Se fozthis in Attorn- 
ment, in our Second part ofthis Wozk.. 1 
10. That if a Gꝛant be of a Reverſion by Fine, aod the Conulé befoze the At⸗ Rent. 
toꝛnment of the Tenant do:h batgain and ſell the Seigniorp to another ; in this Attornment. 
caſe the Kent will not ſo paſs, as that the Gzante map diſtrain foꝛ it. Cook upon 
Lit., 3 g. | | 
9. Foe the Exemplification of a Fine, take theſe things. t. That when any of the As to che Ex- 
3arrs of a Fine be Jnrolled accozding to the Statute, then the lame map be Trem- emplification 
3!:fed either under the ſeal of the Office of the great ſeal ok England. 2. Jfic f Fine. 
de Eremplified under the Gzeat ſeal of England, afcer no Erroz may be amendeo,if 
21:7 he in the Beco?d, as it may be befoze by the Judges. But ſome think this is to 
2: taken ouelp foe Fines befozs the Statute, upon 23 Eliz. chap, 3. 


What ſhall be ſaid to be Error in à Fine, for which it may Part 11. 
be reverſed,or not? | 


Fo? the opening of the Anſwer to this, in this place take theſe things | 


That a Fine may be a god Fine, and not avoidable by writ of Exroz 07 other⸗ 
wiſe, in the caſes following. x 


G2 the 


Fa 
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the Fine was thus, Hæe eſt Concordia facta in octab. Purif. And afterwards it is 
recozded Paſch. 15, Hutton's Rep. 13 5. Sir Richard Thumpnon's caſe, 

Biſograemens 2, $0 where the wzit of Cobenant is de Manerio de Corthuther, and the De- 

berween the dimus poteſtatem is de Manerio de Cortheder alias Corthuder ; Crook x, laſt 

Writ — _ publiſh'd, 275. this was beld no Erroz, becauſe of the alias Corthuther. 

2 3. So wberethe Caption ofthe Fine is ſuch, that thereby the Land is given to 

ox Caption. W. and bis wife, and to the Beirs of the body of the Pusbandon tbe boop of 

the Wife, and the Fine ingroſfed is to the Deirs of the body ofthe Pusband upon 
tbe Wife begotten 5 Crook 1. laſt publiſh'd, 275, this tas held to be no Grzoz. 

4. So where the Caption is. Si Contingat the Buzband to die without iſſue, 
that ft ſþall remain over, and the Fine ingroſſed is, Si Contingat the Pusband and 
Wife to die without Aſlue, that it ſhall remain ober 3 Ccook 1. laſt publiſh, 275. 
this was held good. : 

Repugnancy. F. Do where a Kine is paſſed with dibers Renders, and in the third Render, all 
the Tenements are given to one, and in the fourth Render the came thing is given 
to ſeveral perſons, and foz ſeveral Eſtates 5 pet it map be good, as in a Deed. And 
in this there nteds not fuch pꝛeciſenels as in other Writs. Cook 5. Tey's caſe. 38. 

6, So where the Dedimus poteſtatem is to take the Conuſance of four Conuſbꝛs, 
and the Return is ofthe Cognizance taken of thze of the four only: foꝛ this is gad 
fox them thꝛe of whom it is taken. Crook 1. laſt publiſhed, 576. 577. So 

re the Commiſſioners take the Conuſance of ſome in one place, and others in 
another place. ; 

Lin falle, in- 7. o where the Latin is falſe oꝛ incongruous, oz where there is any interlining 

congruous. in the Fine, mit⸗entry of any warrant of Attoznep, oz of any Pꝛoclamation; oz 

Form, where the Sheriff doth mil ⸗ return, oꝛ not returnz oz where any Erroz is in he foꝛm 

of woꝛds only, and not in manner of Subſfance, 23 Eliz, chap. 3. Hugbes's Abridg- 
ment, 946. Foz noErroz but what is notozious will aboid a Fine. 
Variance in 8. So where a Fine is ingroſſed, and the Captions of Conuſance vary in wozdg 
m_ but agri in ſenſe; the Fine ſþall be god, and not be aboided fo this. Croo, 3. 
9. So where there are ſome petty bartances in the Perſons oz Eſtates in the 
Render. Wut a grofs miſfabe there map be Erroz, Hughes's Abridgmegt, 939, 
946. | 
Not Tabled or 10. Bo there it is not Tabled oz Recozded by Clerks accozding fo 23 Eliz. 
Recorded. this will not aboid the Fine. | | | 
Things not or- 11. So where things are not tet down in the Writ in the right oꝛder fox pꝛece⸗ 
deriy placed. dencp, as is fet doton in the pzecedents fog it. 9 
Miſprifien ofa 1 2. So where the Conufance of a Fine taken by a Dedimus is dzawn up as a fine 
Clerk. acknowledged in Court, no milpziſion in the Dedimus fþall avoid it. Yelverton 
33. Arundel*s caſe. | | 
Error may not 13, Anda Fine may not be reverſed ſoꝛ any thing alledged to be in it contrary 
3 to the Recozd it ſelf, and the Certificate ofthe Commillioners. As where the Re⸗ 
aq 8 turn of the Dedimus poteſtatem is by Roger Manwood Knight, and he was tben 
no Knight,but is called ſo in the Dedimus poteſtatem. Jenk, cem. 6, caſe 53. And 
| therefoze where the Caption ofthe Conuſance is ſaid to be the 27 of March, and the 
Dedimus poteſtatem Teſte the o ofApril, this is agreed to be god. Croo. 1. laſt pub- 
liſhed, 693. Croo. 2. 11, Yelverton 33. 
Dues of the 14. And if the Judges that habe power oz do ute to take the Conuſance of Fines 
Dedimus pote- Without a Dedimus poteſtatem, ſhall take the Conuſance of a Fine, and after this 

Hate and Writs the Dedimus poteſtatem is had, and made with an antedate,and returned by them; 

of Covenant. this is admitted to be good. Dyer 224. Croo. 1. lait publiſhed, 469. Dyer 224. 
Jenk. century 7. | . | 

Omiſſion os 15. If the Writ of Cobenant and Dedimus poteſtatem be de Manerio de P. 

Rent, and 20 Acres of land, and 40 s. Redditus in P. and the Concoꝛd is, quod recognos 
vit manerium & tenementa prædicta eum pertinen', omitting the Kent 5 yer this is 
god. Foz the uſe is, that if the Rent be under; li. it is not mentioned, but if above 
5 li. it is otherwiſe. Croo 2. 11. Foz all theſe and ſuch like Errozs and Miſlakes, a 

Lack of win Fine is not aboidable. 

of Covenant. 16. But a Fine will be erroneous and avoidable foz Erroz in all the following 

: caſes, 
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caſes. viz. Where there is no Mit of Covenant. Crook 1. laſt publiſhed 240. 
Oz where the Land doth lie in dibers Counties, and there ate not Writs fo; every 
County. Dyer 227. Dz where the Dedimus poteſtatem to take the Conuſance is 
directed fo two Commiſſioners, and one of them alone doth take and certifie fr. 
Crook 1. laſt publiſhed, 240, o if it be to thz& joyntly, and two of them do it. | 
So where a Feme Covert alone without her Pufband ſþall levie a Fine. Cook Feme Covert. 
upon Lit. 353. And if a Feme Covert levie a Fine as a Feme ſole, if her Puſbond 
die, he may not avoid it: But while he lives be may avoid it. So where the 
Fine ts levied by an Infant. And therefoze if the Pusband and Wife levie a Iafam. 
Fine, and both of them are within age at the time of the Fine levied 3 in this cafe, 
whiles either of them aze within age thep map avoid it by writ of Grroz. But this 
cannot be after they come to full age. Crook 2. 230. Stiles Rep. 254. Leonard's | 
Rep. 445. And when it is done, it mulk be by inſpection of the Judges, and this in Infection. 
due fozm of Law. Stiles 369, 400, Bridgman Rep. 69, 70. . 
So where the Fine is altogether uncertain. As if a Fine be levied de Tenemen- Uncercaincy; 
to oꝛ de Hæreditamento. Crook 1. 196, Lane's Rep. 55. This will be liable foz 
this Erroz to be aboided. | 
So where a Fine is levied in a Court that hath not Conuſance of it, as the Levicd in 
King's bench, Exchequer, &c. this Fine map be avoided foz Erroz, Court wanting 
And ik a Feme ſole ſpall, after the Leſte of a Writ of Covenant and Dedimus po- — 
reſtacem to take the Conuſance, and befoze the vay in Bank to ingrots the Fine, Eng a Einband 
rake a Pusband, yet the Fine is good, and ſþall be recoꝛded as the Fine of a Feme after the Co- 
ſole, and binde her and her Þeirs. But if ſþe die in the time, contra, faz then the nuſance of a 
Writ of Covenant ſþall abate. Dyer 246. | . Fine. 
17. That if Erro: be in the body of the Fine, the Fine and Pzoclamations will Proclamations; 
be all void. But if it be in the Pꝛoclamations onlp, thePzoclamations only ſpall 
be reverſed and the Fine will be a good Fine at the Common-law. And the Pꝛo⸗ 
clam8tions map be reverſed by Pleading without 'TWrft of Erroz. Plow. 266. Dyer 
216. Ot more in ſect. 17. part 6. Brownl. 2 part, 300. Crook 1. 300. Bulſtr, 2147 
Leon. 317. Crook 2. 77, 330. Bulſtr. 1. 206. Goldsb. 18 1. Bridgman 72. and 
in ſeck. 18. caſe 12, 22, 53, 61. 67. 
And now having ſþewed how Fines are to be levied, aod where they are well 
ſevied, and what ſþall be a good Fine, oz not, we ſpall come to conſider who is 
concluded and barred by ſuch a Fine well levied, oz not; and when, and how 
he ſþail be barred by ſuch a Fine. S& ſect. 17, | : 


y 0 * 


— —— * 
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Sect. 12. What perſons are barred by a Fine, or a Fine and gr. 
Non-claim, or not; And of what Right, and in what time; 
and what time he that hath Right ſhall have to make his 
Entry, &c. 


12. 


The Statates for this, 


S fo this Mueſtion , theſe things are fo be known, 1. That it was by the Part x. 
Statute of 1 R. 3, chap. 7. Provided, That a Fine pzoclaimed and certified 
accozding to that Statute ( which was four dayes in the four next Terms ) and at 
tbe Aſſizes and Deſſſons, would conclude all perſons, both Pzivies and Stran- 
gers. (except Women Covert (other than ſuch women as were parties to the Fine) 
. perfons under age, in Pꝛilon, out of the Realm, and not of Hound minde ) if they Iaped iments. 
purſued not their Right, Title, Claim oz Interest by way of Action oz lawfull 
Entrie, within tive years after the Pzoclamation ſo made and certified as afozeſaid. 
2. Lhz Right of Strangers which happened to come co them after the Fine in- 
groſſed was ſaved, ſo that they lawfuſſp purſued their Right oz Tifle within five - 
yearg after it came to them, And here an Acion again the Pernoz of the profits 
was maintainable. And ik the parties to whom tuch Night oz Title 9 —1 Impedime nta 
| | | overk, 
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By Tenant in 


ail. 


By a Woman 
of Land given 
by her Hus- 


band, 


By one of 
Land entailed 
by the King, 


- purſue the lame bp Action, oz latyful Entrie, within five pears next after Pzoclama- 
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Covert , Under age; in pzifon, out ofthe Land, oz not of Sane memorie, thep 
oz their Peirs bad time to purſue their Right oz Title within five pears after the 
Amperfections removed. So alfo had they in caſe they had right oz Title at che 
time of the Fine levied. This by x R. 3, chap. 7. Fes 

3. But thereby was allo pzobided, That Fines at the Common law (þall have 
the ſame fozce they had befoꝛe. And aFine might afterwards be levied accozding to 
the Statute, oꝛ at the Com mon Law,at the election of the parties, by I R. 3. ch. 7, 
Aud by 4 H. 7. chap. 24. it is pzovided, That all Fines at the Common law ſpall 


habe the lame fozce as they had befoze the making of theſe Acts. 


4. By the Statute of 4 H. 7. 24. it is pzobided, That ebery Fine, after it is 
pꝛoclaimed accoꝛding to tbat Statute, [ which is four times in the ſame and everp 
the thz& next Terms J ſþall conclude all perſons bothPjibies and Strangers, (ex⸗ 
cept Women Covert, perſons under age, in Pziſon, out of the Realm, oz of non 
ſane memorie, being not parties to the Fine.) . 

5. The Right and Jntereff that any perſon oz perſons (other than Parties) bath 


| oꝛ ha ve at the time of the FineJngroſſed is ſaved,ſo that they oz their Veirg purſue 


ſuch their Right oz Intereſt by Action oz lawful Entrie within fibe years after the 
PÞzoclamations ſo made. Do allo is the Right and :Intereſt ſabed which accrues 


after the Angroſſing of theFine,ſo that the parties having the ſame purſue it wich⸗ 


in five years after it ſo accrues. And in this caſe the Action map be bzought a gaiuſt 
the Pernoꝛ of the pzofits, by 4 H. 7. chap. 24. 

6. If at the time of the Fine Ingroſſed, oz of ſuch Accruer as afozeſaio, the per⸗ 
ſons be Covert, (and no parties to the Fine) Under age, in Pꝛiſon, oz out of the 
Realm, oꝛ of non ſane memorie, they oz their Petrs have time to purſue their Acti⸗ 
ons within five years after ſuch Jmperfecions removed, by 4 H. 7. 

7. By 32 H. 8. 36. it is pzobided, That all Fines levied by any perfon oz per⸗ 
fons of full age, of Lands entailed befoze the ſame Fine to themſelves, oz anp of 
their Anceſtozs, in Poſſeſſion, RKeberfon,Kemainder oꝛ Uſe, ſpall immediately af- 
ter the Fine ingroſſedand Pꝛoclamations made, be a ſufficient bar againſt them and 
their Peirs claiming onely by ſuch Entail, and againſt all others claiming only ta 
their Ute oz to the Uſe of any Peir of their bodies. But this act is not to bat the 
Intereſt ofany perſon accrued by.reaſon of anyFine levied by a Moman after ber 
Pusband's death, contrary to the Statute of 11 H. 7. 20. Noz to a Fine levied to 
bim who is reſtrained by any expꝛeſs Actof Parliament, but that the ſame will be 
boid notwithſtanding this Act. Noz to a Fine befoze that time levied of Lands 
then in Suit, oꝛ beſoze that time latofylly recovered in any Conrt by Judgment oz 
otherwife- Noz fo any Fine of Lands entailed by the Kings Letters Patents, oz 
any Act'of Parliament, the Reverffon thereof at the time of ſuch. Fine levied being 
in the King. 32H. 8. chap. 26. 

8. By 37 H.8. chap. 19- it was pzovided, That all Fines levied befoze the Ju⸗ 
ſtices of Aſlize at Lancaſter, oz one of them, and openly read and pzoclaimed at 
three ſeveral Seſſions befoze the ſame Judges, oꝛ one of them, of Lands lying witb⸗ 
in that County Palatine, viz. upon thꝛe ſeberal daſes in the Seſſions when the 
Fine is ingroſſed, and three other daies in each of the two Seſſions then next kol⸗ 
* ſhall be of like foꝛce as Fines acknowledged befoze the Juſtices of Com⸗ 
mon Place. 

9. By 2 & 3 Ed. 6. chap. 28. it is pzovided, That all Fines of Lands within the 
County Palatine of Cheſter ſhall be of like fozce with thoſe of the Common Plate, 
being Pꝛoclaimed befoze the High Juſtice there, oꝛ his Deputy, in like ſozt as thole 
of.Lancaſter are pzoclaimed., 5 | 

10, So chat a Fine at this day is a final end, which doth conclude, bar and diſcharge 
foꝛ ever, as well Parties, as Bzivies, and Eſtrangers to the ſame, (except Women 
Covert, other than fucb as be Parties to the Fines, and ebery other perſon at the 
time oflevping the ſame Nine being within the Age of 21 pears, oz in Pꝛilon. 
oꝛ out of the Realm, oz of unſounde minde,and not Parties to ſuch Fines. ) ſaving 
to Eftrangers to ſach Fines, ſuch Right, Title, Claim and Intereſt as they have 
to the:Land contained in the Fine at the time of the Ingroſſing thereof, ſo that they 
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tions thereupon made accoꝛding to the Statutes, - And ſaving to all other per ſons 
ſach Action, Right, Title, Claim and intereſt in oz to the Land as firſt ſbalt grow, 
deſcend, remain oz come, after the Fine ingrolled, and Pꝛoclamatians made. by ſoꝛce 
of anp cauſe 02 matter had oz made befoze the Fine leviedz ſo that they purfne their 
Action, Right oz Title within fiveyears next after that it to thein accrued. 

But we ſhall open theſe things by Particulars, and ”_=_ art ona heme are 
taken, by —_—_ particular Caſes. 


1 


Sect. 1 3. Some general things upon this Head. 


* 


| S to this, firſf of all take theſe general Rules. | 
A r; That a Fine barreth not any by Non-claim,whoſe: Effate is notput toa 
Right. Cook 9. 104. 

2. That Fines are as antient as any Couꝛt of yecozd, and ( at Common law ) 
they bind all Strangers but fuch as have defect, which do not enter, oꝛ clatm pre 
the pear. Plow. in S:owel's cafe, 357. 

3. That the aboiding ok a Fine vp one defeats it againſt all Although their Vighe 
were bound vefoze by the Non-clatm, which ſets. at large allotþerRigbts abobe: them, 
although they make not claim within the pear and dap. Plow.in Stowel's caſe, 3 57. 

4. That rboſe which are Strangers to the Fine, and have pzeſent Right, ought 
to make their claim, and this ſþall abail all ſuch as are tn Wmainder oz Reverſfion, 
And ſo likewiſe their Non-claim will binde all in Remainder oz Reverſforr:becauſe 
all of them were to have ( by the Common law) but one year after the Finelevied: 
Plow. in Stowel's caſe, 357. 

5- That the wozd Having in the Statute of Fines, 4 H. 7. thall be expounded of 
them which have Kight at the time of the Fine levied and'Pzoclamations made, 
and alſo of the uſing of the Action oz Claim, ac. and not only at the time of the 
Action oz Entrie. Plow. Stowel*s caſe, 357. 

6. The ſecond Daving gives a new five years to others, and not to them that 
are Within the firſt ſaving. Plow, in Scowel's caſe, 357. 

7. That where the Anceſtoꝛ is barred by a Fine, there,foz the moſt part; the Petr 
of this Anceſtoꝛ is barred allo. 

But it is a Rule, that generally any kind of Fine lebied of Land will be a 
War to him that levies it foz rbat Land, Hughes's Nomo. 140. And by the Coms 
mon law it was held, as it is ſtill, fo high a Bar, ot fo great fozce, and fo puiſſant a 
nature, and bath ſuch an excellent end to appeaſe all Controverſies, and to cſtadliſp 
conco2d., peace and repoſe in mens poſſeſſions and Inheritances, that it is a Bar 
to all parties and Pzivies preſently, and all Strangers in the woꝛld in futuro, fo 
they be ef Full age, out of pꝛiſon, of good memozy, and within the four Seas, 
and put not in their Claim within a pear anda day after the Fine lebied. And this 
was fo2 a time a little weakned, but it is now reſfozed (upon the matter) to its an⸗ 
tient and pꝛimitive excellency and ſtrength by the foze-named additional Statutes, 
wherebp ſomething alſo of ſtreugih and Excellency is added to it. 


The Expoſitian of theſe Statutes by very many Caſes, 


Ss a farther and moze erac opening of theſe Statutes, and the Law about this 
Queſtion, the War of a Fine, take theſe things. 1. That foz thts it ts again 
to be conſidered who it is that doth lebie the Fine, and by whom and co whom tt 
is levied, and what eſtate he that levies the Fine hath in the thing whereof the 
Fine is levied, and what thing it is wherof the Fine ts to be levied by and between 
fuch perſons, wbo is to be barred and concluded by ſuch a Fine fs levied by and be- 
tween ſuch perſons, and of whar Effate oz thing he is ts be barred and concluded. 
And tben it is to be conſidered when and in what time this Bar will be finiſped; 5 
and how it map be pꝛevented and avoided. 
2. That the Law is not now as ſometimes it was foz aFine at theCommon law, 
oz 
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dꝛ a ine without Pzoclamations. Foz at this day this kinde of Fine will bar none 

Perſons barred but ſuch as are Parties oz Pꝛivies to the Fine. But a Fine upon the Statute,oz a 
by a Fine. Fine with Pzoclamations, is much of the ſame uſe, nature and fozce as a Fine ac 
the Common law was. Foz it being pꝛeclaimed accoꝛding to the Statute of 4 H. 7. 

it doth conclude all Parties, Pzivies and Cſtrangers, cxcept women Covert, per⸗ 

ſons within 21 years of age, in Pziſon, out of the Realm, oz of non ſane memorie, 

(being no parties to the Fine) ſo as they oz their Pcirs tete their Action oz latw- 

full Entrie within five pears after theſe Imperkections are removed. Saving to all 
perſons and their Peirs ( other than parties ) the Kight , Claim and Intereſt 

which thep have at the time of the Fine, ſo as the y purſue it by Action oz Entrie 

within five years after the Pzoclamations, and ſaving to all other perſons ſuch 

Kight, Title, Claim, and Intereſt as firff ſhall grew oz come to them after the 
Pꝛoclamations, by fozce of anp matter before the fine, ſo as they make their Claim 

oz Entrie within five pears after the ſame grew due, oz if at that time there be 

any Ampediment as afozeſaid, within five pears after the impediment is removed. 

18 Ed. 1. de Finibus, 34 Ed. 3. 16. Plow. 373. 

Fine by Te- 3. That by the Statute of 3 2 H. 8. wbich is an expoſition of 4 H. 7. it is 
nant in Tail. gbained, That all Fines with Pzoclamations levied accozding to 4 H. 7. 
by any perſon of 21 years of age of any Land, gc. befoze the Fine levied entailed 

to him that dotb levie the Fine, oꝛ any of his Anceſtozs, in poſſeſſion, Reverſion, 
Remainder, oz ule, immediately after Pꝛoclamstions bad, ſþall be a Bar to him 

and his Peirs claiming only by fozce of any ſuch Cntail, and againſt all others 
claiming onely to the Uſe of bim oz any Peir of his body. Moor's Rep, 251. By 

Parties. which Statute it doth appear, that ell the Parties to the Fine, Conuſozs and Co- 
nuſees, whether they be Women Covert, Men de non ſane memorie, or others, 
( Infants onely excepted, who, during Pinozity , map aboid it) and whether they 
have a natural oz civil Capacity; and Pziviee, viz. Pꝛivies in Blood, as Peirs, 
whetber they be lineal oz collateral, ozP2ivies in Repzcſentation,as Executozs and 
Adminiftratozs 5 and all Eſtrangers alſo, ( viz. all others beſides Parties and 
Pꝛivies that have, oz ſhall pꝛetend to have, any pzeſcnt Right oz Title, cxcept 
Women Covert, aud the reſt tbat have Impediment) that do make their Entzie 
oz Claim, ec. 02 bzing their Action within five pcars of the Pzoclamations paſſedz 
o thoſe perſons excepted alſo, if they make not their Claim, ac. within five years af- 
ter the Jmpediment removed, all theſe are concluded by this Fine, that they can 
1 neber open their mouths oz 1iſt up a finger againſt it, but tþey are totally barred byit. 
ky Sabing to all others, (that is) ſuch as habe no pecſent Right at the time ofthe Fine 

' lebied, and were excepted befoze, ſuch Kight, Title, Claim oz intereſt as ſþall ac- 

crue to them after the Pzoclamations upon any Truſt, Gift in Tail, oz other cauſe 

beſoze the Fine levied, ſo as they make their Claim. ac. within five ycars after the 

Right- firſt accrued, if they habe then no impediment, 02, ifthey have, within 

five pears after the impediment removed. Stat. of Fines 18 Ed. 1. 34 Ed. 3. 16. 

Plow, 37 Ed. 3. 4 H. 7. chap 24. 1 R. 3. chap. 7. 32. H. 8. chap 36. Coo. 4. 124. 

Pet 3, 4. But foz a farther Cplication of theſe Statutes, and Declaration of this Sub- 
Perſons barred fert in hand, take theſe things. 1. That the perſcns to be barred ty 8 Fine are the 
55 Fine. Parties to the Fine, the Pzibies and Eſtrangers. The Parties are barred alteit 
von comporcs thep be Jdiots,oz non compotes mentis. Cook upon Lit, 247, 2 part Inſt, 516, &o 
mentis. the Fines of men that habe the Lethargp, old doting pcrſons, dzunken men, ought 
not to be received 5 but being received are unavoidable and binding, 17 Ed. 3, 5. 

78. 17 Aff. 17, Plow. 368. Coo 4. 124. The Parties thcmlelves tothe Fine 

(it they te of the age of 21 years ) are ſoꝛ ever bound up by the Fine and have no 
time given them by Claim to «void it, and pzeſerve their Right, Tut the Law hath- 

made a kind of perpetuitp ſoz the pzeſervation of the Lands of an Infant 

during bis Finozity, fo as he cannot, during this time, convey awoy bis Land by 

Fine oz otherwiſe. And if be doe it by Fine, it may be rebeiſed at any time du⸗ 

ring bis P.no;tty, but nor afterwards. Bulſtr. zpart, 320. 55 Ed. 3. 5, 17 E, 3. 

52. 78. Such as are blind, deaf oz dumb naturally oz accidentally, if thep can 

cxpzeſs their mind in wꝛiting, moy in ſome ceſes be barred by the ir own, oz by the 

Fine of another man. 

| 2. That 
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2. That the Pzivies, being Peirs and Erecutozs to the partics, and void of Jm- Privies to be 
pediment at the time of the Fine levied, oz not, if they claim by the ſame Title that 1 by a 
their Anceſtoꝛ had that levied the Fine, are barred foz ever by the Fine, and ſpalll! 
babe no time to pzeſerve their Right. And by Pꝛibies alſo are underſtood Pꝛivies in 
blood, not only the Heir at the Common-Law, but Meirs by Cuſtom, as wu:rough- 

Engliſþ, Gavelkind, and the like, who claim as Peirs by Cuſtom : But by Pzivies 
are not intended ſuch Pꝛivies in Eſtate as are Joint⸗tenants, Donoz and Done, 
Leſſoz and Leſſ&, oꝛ the like: And yet Pzivies in Succeſſion, as Biſþops, Abbots, 
and the like, were barred by the Common⸗Law, but are now reſtrained by the Sta⸗ 
tutes. Coo. Inſt, 2 part, 516. And therefoze if a Fine were levied after 4 H. 7. 
and Pzoclamations paſt, and five years incur, and the Tenant in tail die; in this 
caſe it ſeems the Ifſue is barred as Pꝛivy. But be to whom a Remainzer in Tail 
oz other Title ſþall firff accrue, is not ſo to be 8ccounted 5 and therefoze be ſhall 
bave five years time: and ifin that time he claim not, this Lachels of the Anceſtoz 
will bar the Iſlue. Dyer 3. Coo. on Lit. 13 1. 380, And if my Father diſſeiſe my 
G:andfather of Land, and then levy a Fine of the Land, and then mp Gꝛaudkather 
die, and after my Father diezby this Fine Jam barred of the Land foz ever.Dyer 3. - 

3. That the Bon ſþall never have remedp upon a Fine levied in the time of his 
Father, and the five years after the Pzoclamations paſſed , but in caſe where the 
Right begins firſt to be a Right in the Son. Popham Rep, 113. Plow, 369, 

4. That be that is a Pzivp within the intent of 4 H. 7. is an Heir within the 
Statute of 32 H. 8. Et ſic è converſo. But one that makes his Title as Heir by 
another, and not by him that lebied the Fine, may not be barred : As if there be 
Tenant foz U ife, the Reverſion to W. R. an Idiot, and A. R. bis Uncle levy a Fine Idiot. 
with Pzoclamations to J. S. and had Iſſue J. who had Jſſue W. R. and diedz W. R. 
the Miot died without Jſſue, W. the Defendant entred as Heir to him, viz. Son 
aud Heir of J. Son and Heir of A. R. In this caſe, the Fine by A. R. Uncle of the 
Idiot , ſball not bar W. the Defendant Gzandchild of A. R. foz be claims no- 
thing by oz from him, but from W. the Nephew of A. who ſurvived A. Croo. 1. 

Part, 377. | 

5. Pzivies oꝛ Beirs in eſtate and blood, as be that is Heir to him to whom the Privics in 
Land doth oz ſhould deſcend , are within theſe Statutes , and ſhall be barred by the __ Na b ' 
Fine of their Anceſtoz of that Land. And lo alto ſhall Pzivies in Eſtate that are „ „he 
not Pꝛivies in blod z as where one bath Land in Burrougb-Engliſþ, and levies a T 
Fine of it , hereby the younger Don is barred, If my Father diſſeiſe mp Gzand- 
father of an Eſtate in Fee, and thereof le vy a Fine with Pꝛoclamations, ond firſt 
mp Gzandfather , and then my Father die; Jam now barredas Pꝛivp, foz that A 
cannot otherwiſe convep my lelt to the Lands than as Meir to my Father theConu- 
foz. Dyer z. 

6, That if one be Tenant in Tail to bim and rhe Peirs females of his bodp, Iſſue is Tail 

and he levy a Fine, having a Son and Daugbterzhereby tbe 3flue female is barred, barred. 
and pet ſþe is not the Peir of his blood. But he that is Pꝛivy in blod only, and 
not in Eſtate allo, is not within thefe Statutes, neither ſpall he be barred by the 
Fine : And therefoze if Lands be giben to a man and the Peirs females of his 
t odp, and he bath a Son and a Daughter, and the Son lebp a Fine, and die without 
Iſſue ; this is no bar to the Daughter: foz albeit ſþe be heir to his blood, pet is 
be no Heir to the Eſtate , noz bath ſþe need to make ber conbepance to it by him. 
Trin. 21:Jac, Com. B Curia in VVill. Godtrey*s Caſe. If Pusband and Wife, 
Teuants in ſpecisl Tail, babe Iſſue, and the Wife die, and the Pusband marry an- 
otter Wife,and have JTue,and lebp a Fine Sur cogniſance de droit come ceo, &c. 
and by the ſame Fine rake an Eſtate in ſpecial Tail, the Remainder over, ac. and 
die 5 in this caſe the Jiſue by the fir ſt Wife is barred, foꝛ that be is Pꝛiby in blod, 
notwithſtanding the continuance of poſſeſſion in the Þugbond, Dyer 354. Do 
if Lands be given to Yusband and Wite in ſpecial Tail, the Remainder to the 
right Heirs of the Hu band in Fee, and he alone levieth a Fine wich Wzoclamatt- 
ons ot it; by this the Iſſue in Tail may be barred, foz be cannot otherwiſe convep 
himſelf to the Tail and diſcent in Lail, than as the Peir of the body of Father and 
Mother. Dyer 3. 251. Broo, Fines tog. 
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7. That the ffrangers that are to be concluded by the Fine are all perſons 
>: barred by a gyhatſoever that either habe pzeſenc Right , and no Impediment , and theſe are 


barred within five years after the Pzoclamations , if they make not their claim 
within that time: Aud fo Tenant foz years, by Statute : merchant, Staple, Cop p- 
bolders and Cuſtomarp⸗holders, as theTenant of Free⸗hold and Inheritance. if 
they be out of Poſſeſſion eiſtn at tbe time of the Fine levied, are barred; tox 
a Fine levied by a Stranger (by the Common Law)cannot bar him that is in pol⸗ 
ſeſſion, Coo. 2. part Init. 5 17. Oꝛ they are ſuch as bave pꝛeſent Kigbt, and have 
Impediment of Jnfancy, gc. And thclc are-barred if they. make not their claim, gc. 
within five years after the Jmpediment removed, Oꝛ they are luch as habe no pꝛe- 
ſent but future Right upon cauſe p2ecedent 5 as where a Remainder oz Reverſion 
is to come to one after ſome Eſtate in Tail, foz life, oꝛ pears in being, oz the like. 
And theſe Strangers alſo are ſich as are either with oz without Jmpedimentz and 
then they are barred if they claim not within five pears after the Impediment res 
moved. Oz they areſuch as have neither pꝛelent noꝛ future Rigbt at the time of the 
Fine levied, by reaſon of any matter befoze the Finczbur ſuch whole Kight grows» 
eth either entircly after , oz partly befoze and partly after the Fine: As where tbe 
Father doth die ſeiled of Land, his clder Son being pzofcſled in Religion, and the 
pounger Don entreth and is dilſleiſed, and a Fine with Pꝛoclamations is levied, 
and then the elder Don is de-arratgnedzin this caſe he is not (as it ſeents)bound to 
any time. Plow. in Stowe:*s caſe, Do in divers luch like Caſes. Aud thele are 
not barred at all by the Fine, but they map make their claim when they will. 

8. That the Parties, Pzivies and Eſtrangers to Fines that are karred therebp, 
are ſuch as have Nacural oz Civil Capacities , and both theſs kind of perſons are 
barred : And tberefo2e if any ſuch Coppozation , that hath an abſolute Eſtate and 
Authozitp in their Lands and Poſſeſſions, ſo as thep map maintain a Writ of 
Right of them, as Pajoꝛ and Commonaltp, and the lite, levy a Fine of theirLands, 
thep and their Succeſſozs are barred pzeſently : And theſe map be barred by the 
Fines levied by othere, if thep make not their claim in time, as if one diffeife ſuch 
a Cozpozation of Land belonging to it, and after levp a Fine of it with Pꝛoclama⸗ 
tions, and they make not their claim, gc. within the five years, they are barred.Plow. 
537. But Spiritual perſons cozpozate oz otherwiſe, ſuch as are Biſhops, Pziozs, 
Abbots, Deans, Pzebends,/ Parſons, Uicars,Paſters of Poſpitals,Pzebendaries, 
Cbauntry⸗Pꝛieſts, and the like, map not with noz without the aflent oz confirmati · 
ons of others paſs theirLands,oz conclude theirSucceſſozs thereof by any Fine le vi⸗ 
ed by them, fo2 that they are foꝛdidden and reffrain'd bercin: Noz will the Non-claim 
of ſuch pꝛejudice their @ucceſſo2s , oꝛ bar them of ſach Land, by divers Statutes. 
Plow, 138, 375, 378. And it is a Rule, That ſuch perſons as map not have a 
UW it of Right, but either a Juris utrum, oz Sine aſſenſu Capituli, are not 
bat ted by ſuch Fines,if the Patron and Oꝛzdinarp joyn not with them. F. N. B. 1 18. 
Plow. 538. 37;. Ste after part 13, The Waſter and Fellows ok a College, 
17. Eliz. granted to the Mueen, reſerving Kent upon condition to grant over, which 
ts done, a Fine with Pzoclamattons was levied, and five years paſſed, the Paſter 
died, the Succefſoz accepted tbe Rent, and within five pears of his Election entred: 
In this caſe the Statutes of 13 Eliz. of Deans and Chapters and Confirmations 
were found, an? it was adjudged that the Fine and Non-claim did not bar the 
C ozpozation. Coo. 11. 60. But in the caſe cf Fines levied of Lands belonging 
to Cozpozations, Wyzre a Fine is levied of it by a Diſſeiſoꝛ oz other,everp Succeſſoʒ 
oz &ncccllozs , head of the Coppozation, ſþall have a new five pears to make their 
Claim. Plow. 539. Croft and Howel*s caſe, the Cooks of London, Ss ebery 
Dfficer that hath Land appertaining to his Office, as a Parker, Fozeſter, Keeper of 
Gaol, ec. will be barred by Non-claim after a Fine tevied bp a Diſſeiſoz, and after 
five years paſt after the Pzoclamations. But the Succeſſoz ſpall not be bound, ff 
be alſo ſpall not ſuffex fibe pears to paſs in bis time. So that theſe and Coꝛpoꝛa tions 
are by their Lacheſs barred onlp foz their own time. Pow. 53 7. Croft and Howel's 


11 caſe. | 
b, nk. And foz the Eſtates to be barred by Fines, we are to know. 


Part 4. 


9. That the Eſtates to be barred by a Fine are cicher Eſtates by Common Lata, 
oz 
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oꝛ by Cuffom , as Copy-hold : And thoſe either in Fee⸗ſimple, Fee-tail, foz life 02 
years the Eſtates alſo of Tenants by Elegit, by Statute-merchant, Staple, and: 
the Eſtates of a Guardian and Executoꝛs that are to bold Lands till Debts and 
Legacies paid. Goldsb. 171. Croo. 5. 123, Sittin's caſe, Hughes 941. Croo. 2. 
part, 60. Af Leſſee foz pears, oz Tenant by Statute 67 Elegit, be ouſted, and a Fins 
with Pzoclamations levied, and five pears paſt, they are all barred. Plow. 374. 

Je one make a Leaſe foz years, to begin after the end of another term of peats r.cfſ=e for 
then in being, the firſt Leaſe foz years ends, the ſecond Leſſee doth not enter, but years barred 
ſuffer him in Reverſion to enter, and he makes a Feoffment , and levies a Fine by the Fine ct 
with Pzoclamations, the fibe pears paſs 3 in this caſe this Intereſt by the ſecond * 
Leaſe is barred, Coo. 5 123, Sattin's caſe. Croo, 3. 60. 

If one be Lefſee foz pears , and aſſign over his Leaſe in truſt foꝛ himſelf, and af- 
ter purchaſeth the Inheritance, and occupietb the Land, and then levie a Fine with 
Pꝛoclama tions, ans fibe years paſs without claim of the Aſſignee that is Truſfte, 
by this bis Intereſt fs barred. Paſch, 4. Car. Co. B. Iſeham and Morice's Caſe, 

Croo. 1. 77. | 

If Leſſee foz pears levy a Fine ſur conuſance de droit come ceo, &c. this Fine 
is votd-( ſee it bef92e ) and will be no bar. 

Af Leſſee foz pears be ouſted, and by it the Leſſoz diſſeiſed, the Diſſeiſoꝛ levy a 
Fine, and five pears paſs with Pꝛoclamations without claim; in this caſe the 
Le ſloʒ and Leſſee both are barred, Coo. Fermor's Caſe ot Fines. Croo, 2. part 60, 

Af one enter upon, and put out a Copy-holder in Fe of Land, and leby a Fine Ccpy-holgcr 
thereof, and the Copy-holoer ſuffer five years to paſs without claim, gc. the Copy⸗ barred by che 
holder and Loꝛd both are hereby barred for ever. And yer if a Copy-bolo Eſtate be Fine ef ano- 
granted to one foꝛ life, the Kemainder to another foꝛ lite, and the firſt Copy⸗holder — 
taketh a bargain and ſale of the Free-hold from the Lozd , and then levies a Fine 
with Pꝛoclamations, and five pears pals; by this the Copy-hold Eſtate in Remain- 
der is net barred. Brownl. 2 part, 1535. 

And ik a Leaſe be made foz years, and the Leſſs?, oz another, befoze the entry of Leſſee for 

the Lefſec, levy a Fine with Pzoclarkations , and the Leſſee doth not make his ears barred. 
claim, ec. within five pears ; hy thisthe Lefſ# is barred of his Intereſt foz ever. 
Coo. 5. 124. 9. 106. Goldsb. 17x. And the Right of a Term will be bound by a 
Fine, if the Lefſ& were oꝛ might bave ever been in poſſeſſion befoze the Fine is le- 
bied. Hil. 43. Eliz. Co. B. Coote's and Ackinſon*s Caſe, But if A. be Copp-holder 
koꝛ life, the Kemainder foꝛ like, the Loꝛd bargain and ſell, and levy a Fine to B. this 
deſcendeth to C. who lebies a Fine, five pears paſs without claim sf him in Ke- 
mainder; this is no Bor: Adjudged. Coo. 3; 104. Margaret Podger's Caſe, 

10. That the things whereunto theſe Statutes do extend are Lands and Tene- Things bar. 
ments onelp, and not Kents, oz gther pzofir-aprender out of the Land: And ther-- 
foze if a Fine be levied oſ a Kent or Common of Paſture , andhe that hath right Fine of a Rent 
doth nat make his claim; this is no Bar. Croo. 2. 61. Os it A habe an Eſtovers or profit out 
out of the Lend, oꝛ a way ober the Land, of power to ſell the Land, and a Fine is be Land. 
levied of the Land it ſelf, and J do not make my claim of my Rent, gc. within the 
five years 5 pet J am not hereby barred of my Rent, ac. And hence it is, that if 
Tenant in Antient Demefn levy a Fine of his Land, and fibe years paſs; the Lozd 
is not hereby barred to avoid it, fo2 herein be clatmeth not the Land, but his Anti- 
ent Seigniozpy. Plow. 378. Coo. 5. 124. Broo. Fines 123, ; 

11. That- the time within which be that hath Kight muſt make his claim, oz Time of var. 
bzing his Action to fave bis Right, is, fo2bim that bath pꝛelent Right and no Am⸗ 
pediment, within five years after Pꝛoclamation had; and fo bim which hath Jm- 
pediment , within five years'after the Jmpediment removed: and foz him that 
batb Rigbt afterwards, if he bath no Jmpediment, within five pears after bis Night 
accrueth ; and ik there be Jmpediment, within five'years after the Ampediment is 

*emobed. Plow. Stowel and Zouche's Caſe. 370, 373. Dyer 3. Coo. 3. 86. 91. wife barr'd by 

12. Fut moze particularly, fo Caſes to our purpoſe, take theſe following ones. her onn Fine, 

Ata Fine be levied by a Feme Tovert, witbout her Pusband, of ber own Land **, f 
wherein ſbe hath a Nee-ftmple,andher Pusbandavoid it not, as he map, during his band er £ 


if ut Vs b ſ 
Wiifes life, by Entry, qc. oz after ber den if be be Tenant by the Courtelpz by tber. 


- this 
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this tbe and her Peirs by an Eſtoppel are concluded foz ever. 17 Ed. 3. 52. 78. 

17 Aſſ. 17. 7 H. 4. 23. Coo. 10. 48. 

Pay 5, A Fine and Non-claim map bar the Pusband who ſuffered the-fibe pears to paſs 

and the Wife during Coberture: but the Wife ſþall have a new five aſter the 
Wusbands death. M. 6 Car. C. R. Hulm and Heylock, Croo. 1. 
, The Musband and Wife Tenants in ſpecial Tail, the Pusband alone doth leby 
a Fine, and die; the Wife map enter, but the Iſſue is barred . Moor's Rep. 28. 
Caſe go. + | 
Albeit the Fine of the Husband and Mife together of the Mikes Land, oz of 
the Land of the Pusband and Wife togetber, be a perpetual bar to her and her 
Þeirs foz ever; pet if the us band aloneleviea Fine with Pꝛoclamations of ſuch 
Land, and then be die, in this caſe ſþe is not bgrred of ber Nigbt: But if ſþe do 
not make her claim, c. within five pears after her Pusbauds death, then is ſhe bar- 

Bar of a Join- req of her Right foz ever, notwithſtanding the Statute 32 H. 8. And co are her 

_ Heirs barred foꝛ ever, as is ſatd there. Dyer 72. Plow, 373. Lit. ſect. 731. 

Bar of Dower. Af the Pusband levp a Fine of his own Land, and die, and his Widow having no 
Jinpediment doth not make her claim within five pears after his death, hereby (þs 
is barred of her Dower fog eber. Coo, 2.93. Dyer 224. Goldsb, 148. Coo. 3 part 
Inſt. 216, Leon. 3 part, 221. | | 

If Lands be given to a man and bis Wife in Tail, the Remainder to the right 
Peirs of the Husband, and the Pusband alone levp a Fine of this; in this caſs 
the Wife is not barred, unleſs ſhe ſuffer the five pears to paſs after her Mus bands 
death without making her claim, gc. And therefsze if fuch a Fine ſhall ve co the uſe 
ofthe Þusband and his Peirs in Fee, he may diſpoſe it as a Fe-fmple, aud his 
Iſſue hath no remedy. Dyer 351. Bcowal. 1 part 139. 

If Pusband and Wife be ſeiſed of Land in right of the Mife, and they join 
in an exchange of the Land with a Stranger foz other Lands, and this is cxc- 
cuted, and after they two aliene the Land taken in exchange by Fine; in this caſe 
the Wife is not concluded, but ſhe map after her husbands death enter into ber 
own Land. Dyer 358. Leon. Rep. 386, At tbe Pusbandlevy a Fine, and then is 
outlawed foz Treaſon, and die, and then the Peir reverſe the Dutlaw2p, the Wife 
ſþall be reſfozcd to her Dower, and ſþe hatb time to bzing ber Action within the 
five pears after the Dutlawzy reberſed. Moor's Rep. 639. 

If a Feme Covert levy a Fine without ber Yusband, and theſame js executed, 
and then the Husband dieth 5 by this the Wife is bound. 17 Aſſ. 17. If one 
ſeited in Fee of Land take a Mile, and befoze any Treaſon committed levy a Fine 
with Pꝛoclamations to one whoſe Cſtate the Ring-bath by god Conveyance, and 
after the Pusband. is aftaint of high Treaſon by outlabozp, and dieth, after it is 
reberſed by a Writ of Erroz, ac. in this cale the Mife ſþall have her Dower, if ſhe 
claim within five.pears after the Reverſal of the Outla zy. Coo. 3. part Inſt. 216. 

Ak the Pusband make a Gift in Tail, rendzing Rent, and after they both levy a 
Fine ef the Reverſion and Rent, and the Pusband die; the Uife is barred of tbe 
Rent, not ot the Land. Moor's Rep 91. Caſe 224. 

Ak a Jointure be made to the Woman after the Coverture, and ber us band 
and {be levp a Fine of it 5 by this ſhe is without queſtion barred of her Jointure in 
this Land. But it is thought that this will be no bar to ber of her Power in the 
reſidye of the Land of the Pusband, andeſpecially then when the Fine is Sar Co- 
nuſance de droit come ceo, &c. Dyer 338. fog that the election to habe Jointure 
oꝛ Dower is not given her, till her us bands death. Leonard's Rep. 285. 2 

And it one ſeiſed of Land in Fe marry a Wife, and after make a Leaſe of this 

Land to A, foz life, the Kemainder-toB. in Fe, andB.levp a Fine with Pzoclamg- 
tions, and the Pusband die, and the Wife do not mate her Claim, qc. within five 
years after the death of ber Husband 3 by this ſþe.is, barred of her Dower foz ever, 
notwithſtanding the Eſtate foz life. in A. But if theKemainder of A. bad been pus 
to a Right at tbe time of the Fine levied, ſþe might have avoided it by Plea, Quod 
partes finis nihil habuerunt, &c. Mich. 18 Ja. Co. B. in Anne Twiſts, Caſe, 

Ak A. beſeiſedof Land in Fee, and le vy a Fine ok it to B. and C. and to the 
Pcirs ol Z. who doth grant and render the ſame to A, and his Wife, who is no 
N party 


Chap. 2. 
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party to the Writ oz Conuſance, and to the Peirs of the body of A. A. ſuffer eth a 
Kc covery with Uouchers in the life of his Mile and aſter wards dies, and the Recovery, 
Wife dies, and be in the Kematnder brings a Scire facias to babs the Execution of 
tbe Kemainder 5 in this caſe the Gzant and Render to the Wife is not void, but voi⸗ 
dable, albeit ſhe be neither party to the Conuſance noz to the Writ. And this Re- 
covery againſt che Pusband alone doth not ſever the Jointure, noz bar the Remains 
der. Cook 3. 6. 

If A ſeiſed of Land deviſe the ſame to I, an Jnfant of the age of thre years, in 
Fe, by the name of his Tenement called the White Swan, and dic, H enters and 
doth levie a Fine thereof 16. Jac, with Pzaclamations in the life of l, being within 
age, who afterwards dyes, being within age, the Wife of B being his Siffer and 
Meir; in this caſe the Fine ſhall not burt the Wife of B. And pet it is conceived 
that the Fine and not claim ſpall bar the Pusband that ſuffers the five pears to 
paſs and not tlatm, and all claiming under him and the Mike during the Cover- 
ture. But the Wife will have a new five years after the Hus bands death. Crook 
1. 91. 145. Hewlin and Heylock's caſe. Where any thing is to paſs from a Wife 
that is Covert by Fine, as if a Husband and Wife make a Conuſance of Right to 
another, oz make a Gzanc and Render to another, oz releaſe by Fine to another, 
& ſic de ſimilibus, where the Wife's Right doth paſs by the Fine; in theſe caſes 
the Mile is to be cramined befoze the Fine paſs ; but where nothing moves from 
her, but that Yusband and Wife take an Eſtate by it, this ſþall not conclude her, 
foz here ſþc is not examined. And therefoze if husband and Wife be Tenants in 
ſpecial Tail,and they levie a Fine at Common Law, and they take back an Eſtate 
to them and their Peirs ; by this the Eſtate Tail is not barred: and pet againſt a 
er — by her ſelf ſhe ſþall not be remitted, foz in this caſe the is examined. 

It, Ic ct. 670. | 

If a Uſe be limited to a Wife that a man ſhall after marry, and that ſpall ſur- Fac by ERep» 
vive him, and they two grant ths Land by Fine foz pears if they oz either of them bel · 

ol long live, the Pusband die; in this cafe the Wife will be barred by Eſtoppel. 
Moor's Rep. 634, caſe 869, 

It A diſſeiſe a Woman ſole, and after taketh her to Wife, and they have Iſſue, pine of tho 
and A is Diſſeiſed, and dies after a Fine levied by the DiCeiſoz, and befoze all the Moher bar te 
Pꝛoclamations made, the Iſſue being of full age the Pother dies, the five pearg ber Iſſue. 
paſs in this caſe the Iſſue is bound as Heir to his Father, foz in this reſpec he bath Twok 
but five pears together; but as Heir to the Mother be ſhall have five pears to be ac- 1 years 
counted from the death of the Father. plowd. 367. f 

Jf a Woman be Tenant in Tail within 11 H. 7. and ſþeaccept ofa Fine with Forte iture ae 
a Render back to the Conuſ&s foz 100 years this is a Diſcontinuance within 2 Woman of 
11 H. 7. Leon, 2 part, 168. ? | an Eſtate Tail, 

If a Husband make a Feoffment of the Land of his Wife upon a Condition 1 
which is bzoken, tbe Fcoffe levies a Fine, the husband dieth in the fourth pear al⸗ ef Peme Ca- 
ter the Pꝛoclamations having iſſue by the Mike, and after the Wife dies, and vert. : 
five years, paſs the Heir is barred to enter as Heir to the Father upon the Condi- W 
tion, but be (þ3ll have ſiwe years from the death of his Father, as Meir to bis Po- co claim... 
ther foz her right. Quando duo jura in una perſona concurrunt, æquum eſt ⁊c ſi | 
eſſent in divers, Plowd. 367, | 

Ik Musband and Wife be Tenants in ſpecial Tail, and the Þusband alone le⸗ Bar co Iſſue is 
vie a Fine and die, and the Wife enter and die; by this the Iſſue is barred, Moors Tay, ; 
Rep. 28. caſe go. „ Py 
- Jfcho Yasband make a Gift in Tail, rendeing Rent, and after be and his. Wiſe Wiſe barred of 
levie a Fine.oftheReverſion and Kent, and the Pusband die: in this caſe the Wife — 4 arred © 


all be barred of the Kent, nat ot the Land. Moor's Rep. caſc 224. 5 = Land. of 
Alus band and Mite be. Tenants in fneckal Kail ebe Pnsband doth enfeoffe A. „ie binde 


and dies, the Aike diess it beas in this caſe reſolbed, that the Eſtate the Wife had oy Fine ef che 
fointly with ber Putsband. was within 32 H. 8, chap. 20. That no Fine-levied by Hucbana, - 

_ thePusband. alone of the Lands of the Wife ſþajl burt her; and tvithin Weſtm. 2. 
chap. 3. Cook 8. 69. Greenlie's.caſe, 


2 


If a Neme Covert levie a Kine as 8 Feme (ole, if the Puzband do not avoid it in 5 * = te 


bis lile⸗time, ſpe will be barred by it, Latche*s Rep, 10. | Ak vert, 
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| | _ Feofkment of Recozd ) will much moze wozk an Eſtoppel. 
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Ik Pusband and Wife" be Tenants in ſpecial Tail, and they levie a Fine at 

mmon lam, and after thep take back an Eſtate to them and their Peirs; by this 
ch Eſtate Tail was not barred ; but if the Land had deſcended to her Illue, he had 
been remitted. Cook upon Littl; 3 5 3. | | 

Ik a Baſtard bave Title to avoid the Fine of his Anceſtoꝛ, and he claim not 
within the five years of the Fine, bis Title is barred. Dyer 374. 

Jfa Feme C overt levie a Fine Executozy , ands Scire facias is bzought againſt 
her and ber Pusband, if ſþe be received upon the default of her Pusband, ſpe ſhall 
bar the Conulee, which had ſhe been ſole ſþe might not doe. Cook upon Littl. 353. 

13. But it will be necd{ul here to obferve by the way,how many effects and ope⸗ 
rations this kind of Aſſurance hath. 

This Fine is ſometimes a Ear by wap of Eſtoppel onely. 
time and in this plate take theſe things. 

1. That au Eſtoppel is where one is concluded and fozbidden in Law to ſpeak 
againſt his own act, albeir it be the truth he would ſpeak , where his mouth is 
ſtopt and his hands are bound, that now he cannot ſsy v2 doe that which ctherwiſe 
he might habe ſaid oz done. And this map te done by matter of Recoꝛd, oꝛ by matter 
in a Derd, oꝛ by fac in the Cauncrp. Cook 2. 4. P.owd. 397. 431. 

2. That a Recozd is of that h.gb and cxcellent nature, that the Law will nat 
admit my denial of het which is apparentip within it: fo as if a Tenant in Tail 
leaſe foꝛ Life, and hath Jſſue,ond dies, and the Tenanf fox Life is impleaded,and he 
doth vouch the Iſſue in Lx il, and he do enter into the Warranty generally; by this 
the Iſlue is concluded, and cannot after being Formedon to recover the Land: but. 
ik he had entred into the Marrantp ſpeciallp, it had been otherwiſe. So if A and M 
bis Mike by the name of A and B his Wite levie a Fine 5 ſþe is concluded ta 
ſay in avoidance of it, her neme is M, and not B. F. N. B. 97. If.a Tenant ja Tail 


And fo this at this 


- levie a Fine,oz ſuff ra Kecovery that poſſibly his ſue may avoid, yet he bimſelf is 


concluded by i', and may not demand the Land sgainſt his own act. Cook 3. 3. 1.9. 
So if Tenant in Tail matze a Froffment oz be diſſeiſed, and then levy a Fine with 
Pꝛoclametions to a ſtranger; by this the Iſſue of the Tenant in Tail is barred fo2 


ever. So ik an Iſſue in Tall, befoze bis right defcend, in the life of his Anceſtoz 


lebiz a Fine of the Lend whereof he hath onely a poſſibility, and the Pzoclamations 
be pafled 3 this will bar the Iſſues foꝛ (ver of the Land. If one bargain ond ſell 
Land to another, ano befeze Inrelment ſevie a Fine of it to the Wargaineczin this 
caſethe Bargainee mull take by the Fine, and map not tee by the Deed Inrolled. 
Cook lib, 4. Hind's caſe, And if Lan? be conbeyed to a Woman in Tail within 
It H. 7. and her Hus band die, and their Iſſue levie a Fine ro a ſtranger, and after 
the No man diſcontinue, and therelp fogiitt within the Statutc; in this caſe the 
Ilue by this Fine halb concluded himli l? fo take «dbantage of if ; but perhaps the 
(oòͤk 4. 53. 71. P:owd, 434. 21. H. 7. 24. If a Tenant foz Life 
make a votd Leaſe foz Lite, and the Leſſer meke 8 Leaſe et Mill, and che Lenant 


Foz Life leviech a Fine to the Tenant at Will; in this caſe both theſcparties are 


eftopped to ſap partes. ffnis nihil habuerunt, &c. Cook 2. 55. Ffa Feotfment be 


made to twa end their Meirs, and after the Feoffoz levies a Fine to them two, and 


the Þ?irs of one of them; in this caſe the other is not eſtepped to demand his Fee⸗ 
ſimple of the moiety accozding to the Deed, foz the Fine ſpall enure as a Releaſe. 


7 *Uook's. 7. 44. 2. 74. Jia Fine be lebied Sur Releaſe onely, a man map lap that 
the Cohuſee had nothing at the time of the Fine levied inthe Land.” Cook 3. 


a Mo nan Covert levie a Fine as a Feme fole, in this caſe her Pusband is not 


J. a 3 | . 
_s 3 but he map avoid it by Entry oꝛ Claim, without any Writ of Erroz. 


arche*s Rep. And if N. and another mans Mike; by tbe name of N. and Joan his 
ilfe, le bie a Fine ofthe Land of the Mike 5 the right Husband map ſo avoid it: 


bur ft map be the Wife will be effopped to doe it. Trin. 7. Jac. Co. B. Kebſe & White's 

+ <caſe;''-Jfa Uſe be limited to the Wife be ſþall after marty, and that ſpall ſurvive 
him' and they two grant the'Land by Fine foz Years, ifeither obchem live ſs 
long, and the-Pusband diesz the Wife is barc ed by Eſkoppel. Moor's Rep.caſe 886. 


3. That where a Feoffment will w:zk an Eſtoppek ;3there-g Fine (which is a 
4. That 
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4. That Glkoppels vo always deſcend upon the Heir general, and upon the 
Deir at Common Law, and none ochecrs z and the Daughter which comes in vp a 
Poſſeſſio fratris ſþall eſcape an Cſtoppel of the Father. Hob. 31 

5. An Eſto ppel ought to be certain to every inert, and ſpall not be taken by 
Argument oz Rekerence. 

6. It muſt be a pꝛeciſe Atfirmative of that which maketh the Eſtoppel. 

7.That a matter alledg'd which ts not traverfable oz not material (þall noi Cop. 

8. A man ſpall not be Eſtopped bp his acceptance beioge bis T. tle accrue. 

9. Eſtoppel againſt Eſtoppel ſhall put the macter ac large. Govb 1 Init. 353. 

10. Ju every Eſtoppel Pzivity is requiced, io it vught to be recipzocal, „z. to 
bind both parties. And thereloze regularly anEſtranger ſþall never take advantage 
of, noz be bound by 8n Cſtoppel. But Pzivies in Slo, as the Meir, Pzivges in 
Eſtate, as tbe Feotfe, Leſſe , dc. Pzivies in Law, as the Lozd by Clcheac, Te- 
nant by the Courteſie , in Dower , tbc Jacumbent of a Seuefice, ano otbers that 
come under by Act of Law, oz in the polt , ſpall be bound and take advantage of 
Cſtoppels. Cook 1. Inſt. 353. Aud pet if Tenant foz Life grant a Kent,, ond al⸗ 
ter he join in a Fine with bim in Reverſion to the uſe of him in Kevernon; iu this 
caſe he ſþall avoid the Rent atter the Tenant toz Life Moors Rep. caſe 274. 

11. That an Eſtoppel by matter of Kecozd map laſt longer than tbe ching by 
which it is occaſtoned ; otherwiſe it is where it is occadoned by Deed only. Crov, 
3. $6. 

12. If an Infant levie a Fine, and declare the Uſe of itz in this caſe, wbilecs the 
Fine is in foꝛce, the Declaration of the Wſes doth conclude him. Cook 2. 58. 

13. That regularly no Eikcangers, and none but Parties and Pꝛibies map take 
advantage of an Eftoppel in any Nine oz Kecoverp, except ſuch as claim the 
Land, oz tbe Cate , 02 part of it, under him that was party to the Fine oz Re- 
coberp. And if it be ſuch an Act bp matter of Recozd as trencbeth to the diſtahe- 
ritance of him in Reverſion and Remainder, he may take adbentage of it, atbcit he 
be no party to it. 30 H. 6. 2. Cook 4. 53. But if he in Reverſion ſuffer a Reco⸗ 
very to Uſes, it was holden by the Court that his Peir cannot plead that bis Fa · 
ther had nothing in the Lond at the time of the Recovery ſuffered, foꝛ he is eſtopp · d 
to ſap, That he was not Tenant to the Præcipez the Recovery thersfoze is god by 
Eſtoppel. Godb, 147. See Sec. 16. a 

2. This Fine doth ſometimes wozk a Diſcontinuance ef Land and the poſſeſſion Pen 7, 
of itz and as to this, take theſe things here. 

1. That a Difcontinuance is, Where one that is pꝛetent owner cf the Land doth Diſconrinu-» 
grant ſome larger oꝛ greater Efate than he bath, and thereby doth deveft ano in · ce what. 
terrupt the inheritance oz ETate which (þould oz ought to have come to another, 
and then dietb, and anotber bath right to habe them, but be cannot enter bp reaſon 
of ſuch alienation. And there is a Diſcontinuance in Fact, which is where there is 
a tranſmutation of the poſſeſſion, And in Law, as by & onucance of Right by Fine. 
By wbicb , notwithſtanding that the Conuoz continue the poſſeſſion, pet the oiber 
is Tenant in Lam, andthe Right of the Eſtate oz of the Tail is diſcontinued oz 
diſſolbed. Lit. 13 4. ſect. 592. Lit. 140, Cook upon Lit. 325, 

2. That ail Fines 8nd Recoveries levied and ſuffered by Tenant in Tail to 
bar the Eſtate · Tail are Dilcontinuances; in wbich there is no remedy, but in caſe 
where the Keverſfon is in the King, Cook 10. 96. 

3. That no Act by the Pusband only by Fine, oz Recovery, oz the like, of Land 
being the Inberitance oz Freehold of the Wife , map be a Diſcontinuance oz pze» 
judicial to the Wife , oz luch as ſþall have intereſt after her death. But Leaſes 
within 32 H. 8. chap. 28. will bind her. Cook upon Lit. 326. | 

4. And pet ifthe Reverſion of an Cilate-Tail be granted by Fine and Marrantp, 
and this is not executed during the like of the Gzantozz, this is no Difcontinuance. 
Latch, Rep. 65. at Common Law. 

5. That where a Fcoffment will make 8 Diſcont.nuance , tbere a Fine ( which 
is a Feoffment ot Kecozd ) will much moze make a Diſcontinusnce. 

6. That where a Fine doth not make and work 8 Diſcontinuance , there gene» 
rally it is no Bar but by way of Eſtoppel to the Parties, oz by a ſpecial Ac of Par; 

liament 
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liament to Bzfibies. And vet if the Wife be Tenant fo2 Life of a Sift befoze the 
Marriage, the Remainder in Tail to the Pusband, and thep levie a Fine, with a 
Render fo them and the Peirs of tbe Body of the Pusband, and after futfer a Ke- 
covery as Tenants to the uſe of the Pusband and his Peirs; it was held that this 
Fine made no Diſcontinuance, toz the Conuloz was not ſeiſed in poſſeſſion, 

> but in right of his Mie ; and that the Recovery did not bar the Iſſue in Tail, noz 
the Remainder , foz that the Tenant was in of another Eſtate, to wbich the Ke- 
compence was adjudged to go. But the Fine with P2oclamations doth bar the 
Iſſue in Tail, if any ſuch be, and the Remainder to the right Peirs , if it be letled 
in the Ulife Tenant foz Life at the time of the Fine levied, Moor's Rep.caſe 870. 
Se Sect. 16. 

3. This Fine doth ſometimes wozk foz , oz againft a Remitter. And as to this 

it is here not tobe known, 

Remitter what 1. That a Remitter is a mans Reffitution to bis ſoꝛmer Right, Oz, where a man 
is come to two Titles in Land, and his latter is defective, and not fo god as his 
fozmer , he is remitted to the fozmer and better Title. Oꝛ when a mans Entry is 
taken away by dilcent oz diſcontinuance, and he bath the Frank-tenement caſt upon 
him by a new Titles in this caſe be ſþall be, oꝛ at leaſt he may be if he will, reſtoꝛed 
to his firſt Title , and then he ſpall be ſaid to be in by that Title , and that ſþall be 
ſaid to be to him a Remitter. 

2. That no Remitter ſpall be in caſe where there is a Fine 02 Recovery to hinder 
it. And therefoze if Tenant in Tailluffer a common Recovery, and alter diſſeile 
the Recoverer and die; in this caſe his Iſſue ſpall not be remitted, albeit the Ke- 
coberp be erroneous, as long as it ſtands in fozce and not reverſed. Cook upon Lit. 


349. 

Husband and And if the Pusband and Wife 8liene the Land of the Wife by Fine, and then 
Wife. take back an eſtate to them againz by this the Wife ſpall not be remitted. | 

At Pusband and Wife be Tenants in ſpecial Tail, and the Pusbond alone lebie 

a Fine and die, the Iſſue is barred, but the Wife may enter. Moor's Rep, caſe 90. 

If the Puband make a Feoffment of the Mike's Land, and after they both re- 

cover againſt che Fzoffee ; in this caſe it is doubted if it be a Remitter to the Wite. 


Moor's Rep, caſe 106. 
Wiſe barred by If s Woman that is diſſeiled enter⸗marrp with the Diſleiſoz, and then they are 
« Fine, dilleiſrd, and the Diletſo2 doth lebie a Fine, the Pusband having Aſſue befoze 


the laſt dillciftn, and the Pusband dieth befoꝛe the four Pꝛoclamations and the fibe 
years paſſed, the JTue being of full age, and sfrerwards the Mother dieth, the five 
years pals ; in this caſe the Iſſue is bound as Meir to his Father, but as Deir to 
bis Pother he ſþall habe ether five years , aud therekoze it is no Bemitter to the 
Mife. Plowd. 367. by Walſh, 

iſſue in Tail Ik Tenant in Tail diſſeile the Diſconfinue , and levie a Fine to a Stranger, 

barred, and take back an Eſtate in Fe, and befoze all the Pꝛoclantatione paſs, the Diſcon⸗ 
tinue enter and claim, and after the Pzoclamations pals, and be within the five 
years after enter and claim, and the Tenant in Tail d:eth ſeifed : 5 the Heir ſhall not 
be remitted againſt 32 H. 8. Moors Rep. caſe 257. Bendloes Rep, 30. 

Ik one ſeiſed in right of bis Mike leate foꝛ Life, the Remainder in Fee, and al⸗ 
ter he and bis Wife recober the Land in a Writ of Entrp in the Poſt again the 
Leſſe foꝛ Life 5 in this caſe it ſeems the is eſtopped by this Recozd, and is not re- 
mu ted, as ſpe ſþall be in caſe of a Feoffment made to Pusband and wife. Hetley's 

Rep. 110. Trin. 4 Car, C. B. Dixon and Blithe's caſe, St Sect. 16. 

Part 8. 4. This Fine doth alſo ſometimes wozk by wap of Cxtinguiſþment 02 Dulpen- 

Excinguiſh= ficn. And foz this take theſe Caſes, 

ment or Sul If there be a Bargain and Sale rendzing Kent, with a nomine pœnæ and Con 


Ole Rebe dition, and both fon in a Fine foz further Aſſurance; in this cale the Rent, nomine 
Of 2 Conditi- Pen? and Ccudition are extinct, Moor's Rep. caſe 249. 
on. If the Conuſte of a Fine render the Land to one of the Conuſozs in Tail, ren⸗ 


dꝛing a Rent⸗ charge, the Remainder in Fee of the Land to another Conulozz i in this 

caſe the Kent is extinguiſhed. Moor's Rep. 795. 
Af * and Wite be Leſſes fo Pears, and the Pusband * Fe by 
coffment, 
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Feoffment, the Term is extinct; otherwiſe where he accepts by Bargain and Sale 
tnrolled o2 by Fine. Crook 1. laſt publiſh'd 912. Hob. Rep. 3. : fe 
Ik Tenant in Tail grants a Rent-charge, oz makes a Leaſe foz Years, and — he E- 
afterwards levies a Fine; the Leaſe oz Rentcharge ſhall have continnance as long e Til. 

as the Iſſue ſhould inherit; but it is clear, if the Eftate-Zail be extina bp a Fine, | 

the Leaſe and Rent-charge is gone and at an end. Cook 3. 51.9. 141. There it is 

queſtioned, whether the Eſtate⸗Tail be extinguiſhed oz not, and held, that the Fine 

is but a Bar to tie Eſtate⸗Tail to bar the Jlues to claim to bar by fozce of the En⸗ 

tail, but no extinguiſhment of the Eſtate⸗Tail. Bulſt. 1 part, 45. W | 

If I have a Rent-charge in Tail out of the Pannoz of D. granted by A. and J by Bar ef a Rent. 
agreement with A. of purpoſe to bar the Rent, levie a Fine of the Pannoz of D. to 
A. to the uſe of him and his Heirs; it ſeems this ſhall bar my Iſſue of this Rent: 
and pet where Tenant foz Life, the Remainder in Tail, and the Tenant foz Life 
levie a Fine to him in Kemainder, and he render a Rent to him and die; this tall 
not bind the Iſſue in Tail. Crook 2. 699. Dyer 213. Se ſect. 16. 

5. This Fine ſometimes allo wozks to make a Fozfeiture of the @ffate of him Ferfeiture. 
that doch levie tt, As if a Woman having an Eltate of Land that was her Puſ- py a woman 
bands, oz anp of his Anceſtozs, aſlured to her foz her Joynture, Dower, oz Entail, Tenant in Tail. 
by her Yusband, oz any of his Anceſtoꝛs, by Fine pals a greater Eſtate of ic than 
foz her own like; this will be a Fozfeicure by 11 H. 7, chap. 20. Pp 

A particular Tenant fo2 Life, andthe like, may not ſurrender to him in Remain- 
der oz Reverſion by Fine;but he mayGzanc and Relealeto him by ine. 44 Ed. 3.36. 

Ik Tenant foz Life levie a Fine Sur conuſance de droit, &c, of the Land to a By. Tenant for 

Stranger; this is a Fozfeiture, and he in Reverſton oz Remainder may enter. Life. 
Leon. 1. 51. If Tenant foz Life grant a Rent, and after jopn in a Fine with him 
in Reverſton, to the uſe of him in Reverſon; he ſhall avoid the Rent after the Te⸗ 
nant foz Life*s death. Moor's Re p. caſe 274. It Tenant foz Life levie a Fine to 
a Dtranger Sur conuſance, &c, and the nexc in Remainder oz Reverſion enter not 
within five years, ſome lap he is barred, others that he ſhall have another five years 
afcer the death of the Tenant foz Life, Leon. 1 part, caſe 31. Aud there the Cale 
was, Land was given to A. foz Life, the Remainder to B. foz Life, the Remainder to 
C. in te; B. being in yoſleſſion levied a Fine to a Dtranger Sur conuſance, &c. 
A. died; this is a Fozfeicure, Leon. 1 part, caſe 51, W ſect. 18. caſe 39, 41. 

A Ule was limited to the Mike a man ſhould after marry, and that ſhould ſur⸗ 
vive him, the Yusband and Wife graut the Land by Fine foz Years if they oz 
either ol them live lo long, the Yusband dieth, the Wife is barred by the Eftoppel, Eftopy«l, 
Moor's Rep. cale 869. # 2 1. 7 ; 

14. The perſons whole Right is ſaved aud 'pzeſerved are mentioned in the Pert 9. 

1 and 2 Having; P. 4 H.7. and theſe are Strangers, not Parties. oz Pzivies, 
Dyer 3. Cook 3, 86. Plowd; 373. — | 3 * 

And they that have benefit by the firſt Saving of the Scacute; ſhall have none by 
the ſecond Saving; foz he that will be within the ſecond Saving to have benefit by 
it, mult be another perſon, the Right muſt come and accrue to him firit of all, it 
mult come to him after the Fine and Pzoclamacions paſt, this Right mult accrue 
upon ſome taule oz matter befoze the Fine, Plowd, 370. Cook 3. 86, 91. As if 
the-Remainder oꝛ Reverſton in Tall upon an Eftate foz Life veſcends to the Iſſue, | 
there the Iſſue ſhall have five pears by the ſecond Saving after the death ofthe Te⸗ Time ofClaiw; 
nant foz Life, Plowd. 374. 5 286) Uh. | 
Ik the Sow purchaſe aud die, the Daughter enters any is diſleiſed, the Dilleiſoz 
levies a Fine, five pears * the Son boznafter ſhall have anew five years by the 
ſecond Saving, foz he it is to whom the Right firſt defcendev after the Fine and 
Pꝛoclamations. Do if Feoffee of non ſane niemorie ledie a Fine and die, from 
thence his Meir ſhall have five years fox the reaſon afozeſaiv. Plowd. 374. By 
Weſton and Dyer. 1 E re 1am! nn | 
15. No Fine ſhall bar any Eſtate fit Poſſeſſion, Remainder dz Reverſton, which Kemaiader ; 
is not deveſted and put tu a Night at the time ul the Fine levied. And therefoze if bar. 
one levie a Fine of my Lands whiles N am in poſſeſſion, this will not hurt me. 

And if there be a Tenant by Copp, 03 — Life, — . 
| e 


63 . Of. a Fine. Chap. 23 


the firſt Tenant foꝛ Life accept of a: Fine of the L and with. Pzorlamations, any 
1 five pears paſs without claim, & c. hereby he that is in Remainder is not barrey., 
Leaf: forYears But if one have a Leaſe foz Years ot Land to begin in futuro, and a Fine is levied 
bar. of the Land, and five years paſs after the Term doch begin; it ſems this is a Bar. 
Cook 5.124. 9. 106. | e 35 300 4 n 
Revei ſian bar. So it J make a Leaſe fo2 Years of Land rendzing a Rent, and a ſtranger levie a 
Fine of the Land, aud the Leſſee foz Years payeth his Rent to me duly; in this 
caſt I ant ſaid to be always in poſſeſſion, and therefoze am not barred of my Ne⸗ 
verſion by this Fine, Cook F. 124. 9. 106. f ie W 10 
Bat to Rent t I à CLenaut of the Land out of which J have a Rent oꝛ Common, &c, levie a 
Cemmon, Fine ot the Land; this will not bar me of my Rent oz Common, fog in judgement 
of Law Jam ſaid to be ſtill in poſſeſſion of it, Cook 5. 124. 9. 106. 5 
RNemainder Jf Tenant foz Life the Remainderfoz Life, oz Tenant in Tail the Remainder 
barred. in Tail, and the firff Tenant in Tail oz foz Life doth bargain and ſell the Land 
by Deed indented and inrolled, and after levie a Fine to the Bargainc; in this caſe 
the Remainders are not barred albeit five years pals without claim, &c. foz in theſe 
cales the Law doth adjudge them always in poſleſſion. Cook 9. Margaret Prodger's 


caſe, 106. a . f 10 | 
Bar of an En- And yet if Tenant in Tail be dilleiſed, oz make a Feoffment in Fer, and after 
rail. levie a Fine with Pꝛoclamations to the Diſleiſoz, oz to a Stranger; by this the 


Jſſues in Tail are barred foz ener. Cook 3. 0. RY ES: 
Infant or other One is Dilleiſed that ia an Infaut,:03 out of the Land, oz in Pziſon, and a Fine 
perſon diſabled ig levied by the Dilleiſoz of the Land with Pꝛoclamations, and five years paſs after 
where barred, it, they being ſtill in Pꝛiſon, 03 beyond Sea, and the Infant dies within age, oz 
Infant the man in Pꝛiſon, oꝛ bepond Sea; in this caſe their Veirs ſhall not be bound 
Diffeifer. during this Ronage and Jmpzilonment by the Fine, foz they are excepted, and ng 
One in Priſon. p20viſion is in the exception that che Yeirs ſhall enter oz claim, o bzing their 
One beyond Action within five pears after ful age, libergp, &c. S& the Pꝛoviſion in the caſe of 
Sea. Limitation of Actions, /27'Jac. chap. 26. And ſuch Peirs at the time of the Fine 
levipd have no Right, as the Statute fpeaketh, and their Fathers were not barren 
by thoſe Ampediments. Jenk. cent; 43:caſe g 7. ern 
Ak one that hath a future Right vie within five pears, his Heir within age; his 
Heir within age ſhall have time. And if a. Stranger to a Fine become of non ſane 
memorie, oz is in Pꝛilon the third peat᷑ after the Pꝛoclamations made, and after 
the five years becometh of ſane memorie, og. out of Pziſon, he ſhall: not be cons 
cluded; fohis Acts wete involuntatye But if che take a Yusband, oz he go beyond 
Dea in the third year, and after five years is diſcovert, oʒ within the Land; in theſe 
caſes he Hall be bound hy che Fine,/foxtheſe are voluntary acts. Plowd. 3 66. 
By the Common Law, ik an Ankant Diſleiloꝛ had been diſleiſed by one that had 
levied a Fine, and the year and day had paſſed witheut claim of the firſf Diſleiſee, 
be han been barred; pet ił after the Anlant (not bound by the Fine) had entred, the 
fiſt Diſleilee- might have entred untm-him, foz by the Entry the Fine was defeated, 
But nom ſuch a Fine being levied wich Pzoclamationg, the firſt Diſleiſ@ not pur⸗ 
ſuing is barred foz ever. And albeit the Infant enter at his full age, and undoe the 
Fine as to himſelt, vet it is a Bar to the firſt Diſleilee, and makes the-Jnfant to 
have Might againſt all the wozld, and ſo he takes the advantage of it, And ik 4 
Ent levied by Pdoture a Sine to be tevied an purpoſe ta bar another at his Agion which he may 
Covin. have againſt me foz Land, pet J ſhall take advantage of this Fine, and the other 
can take no advantage again{t me beeaule of the Covin. And if a Diſleiſoz enfeoff 
another upon Condition; ti the intent that a Fine with Pzoclamations ſhall be le- 
vied to the Feoffeto bar the Diſlei after the Dilleife is barred, the Dillei- 
ſo2 enter foꝛ the Condition ; he ſball natwithſtanding take advantage of the Fing 
agaiuſt the Dillei lie Bopham's Rep. Y 2e | 
Bar te an inter If one make a Leaſe foz Pears to begin after the end of a fozmer Leaſe in eſſe; 
M emin. " thefirſt Leaſe endeth; sbeiferoup elle doch nut enter, hut he in Reverſion entreth, 


and maketh a. F eoſtomat, and levictha;Fine: wi lamations, and five years 
pats without Entry. Caim af tharlecond by this the ſecond eller is 
barf u., Cook $--128 454 3645 33, £53 3I63.& 44 «$Y9D 46 25575092 5.3% 22702 It 
2; 2 
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Ik one be Leſſee foz Years, and aſſign over his Leaſe in Truſt foz himſelf, and Leſſee fr 
then purchaſe the Inheritance, and occupy the Land, and then levie a Fine with Lears barred. 
Pzoclamations, and the Leſſee doth not claim his Leaſe within five pears; by this 
the Intereſt of the Weller is barred. Crook 1 part, 79. „ had | ; 
If Leſſee foz life, oꝛ the Diſſeiſee of Leſſee foꝛ life levie a Fine ofthe Land; this Fine levied | 
in time map be a Bar to the party in Reverſion, but he hath two five pears given 1 bg 
him to make his Claim; the firſt upon the foꝛkeiture after the Fine levied, the next —— 
five years after the death of the Tenant foz life. Jenk. cent. 6, caſe 435. Time oi Claim. 
If one deviſe Land to W. C. S. conditionally that ſuch and ſuch Uſes be perkoz⸗ 
med, and upon failer thereof to A. and his Peirs males upon the ſame Condition, 
and upon his failer to a Co2pozation, and then dies, and the Truſt is unperfozmed z 
his Heir enters, and is ouſted by the Heir of W. who doth purchaſe of the other 
Deviless by Deed incolled, and afterwards a Fine with Pꝛoclamations is levied to 
bim, not one of the Conditions of Truſt is perfozmed by W. C. S. A. oz the Cozpos Bar to 2 Core 
ration, foz that they had no notice of the Mill; the Cozpozation doth enter upon Pn, 
the Heir, who doth re-enter ; in this caſe it was agreed that the Fine and five yearg "© 
was a Bar. Trin. 15 Car. Crook 1. 416, 417. | N : 
If there be Copy⸗ holder foz life, Kemainder fo life, Remainder foz life, and the Bar to Copy3 
Lozd doth bargain and ſell and levie a Fine to P. with P2oclamations, and five holder. 
years paſs without claim by thole in Remainder; by this they are not barred, 
Cook g. 104. And pet if a Copy⸗holder levie a Fine by Covin, this will not bar 
bis Aſiue, Idem. | 
Ik an Inkant by Entry within age avoid a Fine, and after full age permit the Bar to an Ine 
Conulò to be foz five years in polleſſion without claim, he ſhall be barred by the lan. 
letter of the Act, which faith he ſhall take Action within five years after full age. 
And if a Dilleiſee at full age when the Fine is levied die befoze all the Pzoclamas 
tions, his Heir within age then and during all the years, he is bound by the letter 
of the Statute. Plow, 366. 
16. In ſome caſes an Cſtate-Tail may now be barred, that was not fozmerlp For 0: 
barred; and in ſome caſes it may not be barred, chat fozmerly might have ben 
barred, Cook upon Lit. 372. | 5 
If the Tenant in Tail levie a Fine of the Land entailed wirb Pzoclamations, The Tenant o 
accozding to the Statutes; this, albeit it be no Bar to him Reverſion oz Re- Iſſue in Tail, 
mainder clai ning in time, pet it is a Bar to the Eſtate⸗Tail, and to all others that 1 
have Right (that are not holpen by the Jmpediments named in the Statute ) not 2 the Fine 
claiming within five years, Cook upon Lic, 37 2. 7 ol the Anes ſlor 
herein take thele Caſes, ä ey or ſome other. 
1. That it is a Kule, That whereſoever the Jſſue in Tail doth claim by the ſame 
Title, and mutt make his Conveyance to the Lands by him that leviedche Fine, 
there che Fine will bar him. Cook 9. 138. | | 
2. That albeit the Fine be a double Fine with a Gzant and Render, yet, if the 
Oꝛant and Render be of the Land it ſelf, and not of any pzofit aprender out of it, 
it is a Bar. Cook upon Lit, 153. . N 
3. That albeit the Tenant in Tail die bekoze the Pꝛoclamations finiſhed, pet 
this Kan done, albeit it be after his death, pet then the Iſſues are concluded, 
Cock 3. 86, | | 127 res oe = 405 
4. That albeit the Iſſue in Tail be within age, out of the Realm, under Cos 
verture, Non compos mentis, oz in Pꝛiſon, at the time of the Fine levied-and the 
Pꝛoclamat ions paſſed, yet he is barred. Cook 3, 84. 18 fr ont 
5. That the @:atutes, as to this, do extend to Fines levied by the Tenant in 
Tail by Concluſion, and the Jſlue will be bound by the Fine of the Anceftoz unto 
whom he is Pꝛivie in Eſtate and blood, albeit. partes Finis nihil habuerunt, &c, 
6. That albeic ths Eſtate paſſed by the Fine be afterwards befoze all the Pꝛo⸗ 
clamations had avoided, pet the Iſſue in Tail is barred by it, Cook 3. 91. 
7. This is a bar to the Eſtate⸗Tail and to the Jſlues only, but is no bar to him 
in Kematuder oz Reverfion; and therekoze when the Eſtate⸗ Tail is ſpent this bar 
is at an end. Cook 1. 76; upon Lit. 372. | 27523 7 | SH, 
8. That chis will be a bar tothe Jlues 3 Tail of moze than one Eſtate in * 
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if his Anceſkoz had moze than one Eſtate⸗Tail in him; Cook upon Lit. 372. 
As fox Examples to all theſe Rules, 1. And firſt, that where the Iſſue claims 


Husband and by the ſame Title, he is barred. Jf Lands be given to Yusband aud Wife fn ſpe- 


Wife. 
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cial Tail, viz. to them and the Heirs of their two bodies iſſuing, oz the like; oz if 
the Gikt be to them oz the Peies males oz Heirs females of their bodies, oz to 
them and the Heirs of their bodies, the Remainder to the right Heirs of the Hul⸗ 


band in Fee, and the Husband alone levieth a Fine with Pzoclamations ; by.this 


the Iſſue in Tail is barred, and yet ſo, as the Right of the Write is ſaved if che 
make her Claim, &c. within five years of her Husband's death. So if Yusband 
and Wife Tenants in ſpecial Tail have Iſſue, and the Wife die, and the Husband 
matry anocher NIife, and have Jſſue, and he levie a Fine Sur cogniſance de droit 
come Teo, & c. and by the ſame Fine take back an Eſtate in ſpectal Tail, the Re⸗ 
mainder over, &c, and die; hereby the Jſlte by the firſt Mike is barred, Stat. 4 H.7, 
32 H. 8. Cook upon Lit. 372. Cook 9.138, 140. Dyer 3. 354. 

Af there be Tenant in Tail, the Remainder in Tail, and the Tenant in Tail in 
poſſeſſion make a Leaſe foz thze lives, accozding to 3 2 H. 8. and after die without 
Iſſue, and then he in Remainder,befoze entry, levie a Fine of the Land with Pꝛocla⸗ 

mationsʒ in this caſe the Fine is good, foʒ by the death of the Tenant in Tail with⸗ 

out Illue, the Fre⸗hold is veſted in him in Nemainder in Tail. Leonard's Rep. 268. 

Ff a Tenant in Tail levie a Fine Sur conceſſit fo Life, with Pꝛoclamations, 

and then the Tenant fo2 Life die; by this the Bar of the Fine is determined. 
Moor's Rep. 747. 

I Tenant in Tail be diſſeiſey, oz make a Feoffment in Fee, and after levie a 


Fine with Pꝛoclamations to the Dilleiloz, oz to a Stranger; hereby the Iſſues in 


Tail are barred foz ever, the continuance of the Pollellion in another notwith⸗ 
fanding; Cook 3. 90. + 
Ik there: be Gzanvfather, Father and Son, the Gzandfather being Tenant in 


Tail, the Father in the Life of the Gzandfather levies a Fine to a Stranger which 


- hath nothing in the Land, and then the Gzandfather dieth, and then the Father di⸗ 


eth z in this caſe the Iſſue is barred : but if the Gzandfather had ſurvived the Fa⸗ 
ther, his Don had not been barred, So where the Father hath two Sons, and the 


hy eldeit in — hoes a Fine of the entailed Land to the Father, and now the 
Father dies, andt 
barred by the Fine of the elder Don, and yet he claims as Jſſue of the body of the 


the-elder Son dies without Iſſue ; in this caſe the younger is 


Father z but the Entail being deſcended of right upon the eldeſt, his Fine is a Bar 


to all that ſhall claim the Entail. Eut if he had died without Jſſue in the life of the 
Father, the younger Son was not barred, foz that the eldeſt, that levied the Fine, 


was never in Poſſeſſton, noz had right to che Eſtate⸗Tail. Moor's Rep, caſe 399. 
Tenant in Tail, theRemainder in Tail, Remainder to the right Peirs of the 
firſt Tenant in Tail; the Tenant in Tail by Ded invented and inrolled bargaing 
and ſell8to- one and his Yeirs, and afcer levies a Fine to the 1Bargaine Sur conu- 
nes dedroit come ceo, 8c, with Warranty foz him and his Veirs to the Conuſee 
and his Heirs; the Conuſee makes a Feoffment in Fee, and the Tenant in Tail 
dies without Illue, and he in Remainder enters: in this caſe the Eſtate⸗Tail is 
Bar Avjudgxed, Trin. 9 Jac. B. R. Hayward and Smith. | $2,335 
It Lands be given in ſpecial Tail to a Gzandfather and Gzanvmother, and the 
Father dedie a Fine ok is in the life-time of the Gzandmother Tenant in ſpecial 
Taif/and'then die; in this cale it ſeems the Fine is a Bar in the life of the (Bzands 
mother and after her death alle, albeit he make his Claim by both his Anceſtozs. 
Mors Rep., 146, 147. Dyer 332. 02 . 482 12 
Ma enant in Tai viſcontinue, and dilleile his Dilcontinuce, and levie a Fine 
with Pꝛackamations, and die befoze the Pzoclamations paſt, and the Diſcontinuee 
enter beloze the Pöclamations paſt; in this caſe the Jllue in Tail is boiind, uns 
2745 cau recbver it in a Formedor bbfoze the Pꝛoclamations paſled, Moor's Rep. 
„5. one ne 29913, e en 27, an n | 
I a Gift'be mavefo the eldeſt Son wndVeirs of his body, the Kemainder to the 
Father and the Beirs of his body, and the Father diech; and the eldeſt Son levieth 
« Fine wieh Pioelamattons, and dieth Without. Ialue; by«his the lecoiw — is 
4 * arred 
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barred foz ever, fox the Kemainder deſcended to the eldeſt Son. Cook upon Lit. 32. 
Tenant in Tail, the Remainderin Tail, &c, the Tenant in Tail in poſſeſſion 
makes a Leaſe foz thze Lives, accozding to 32 H. 8. and then dies without Jſlue, 
and he in Remainder befoze his Entry levieth a Fine; in this cafe the Fine is ee 


to bar the Iſſue. Leonard Rep. 208. 
So ik Lands be given to an eldeſt Don, and the Peirs of the body of his Father; 


(the Father being then dead) and he levie a Fine of this Land; this will bar the 


pounger Brother. Curia Trin. 21 Jac, Co. B. 

A Tenant in Tail be diſleiſed, and during the Diſſeiſin levie a Fine to a Strans 
ger Sur conuſance de droit come ceo, &c. in this cale the Heir in Tail is barred, 
and may not averr quod partes Finis nihil habuerunt, &c, And at this day the Dil⸗ 
ſeiſoz ſhall have advantage of the Fine, and plead it to the Stranger whole Oſtate 
he hath, and the Heir in Tail muſt anſwer to the Fine, and ſhall not be received ta 
traverſe le que Eſtate, Jenkins cent, 6, caſe 

Ik Tenant in Tail be diſleiſed, and accept a Fine ofa Stranger Sur conufance 
de droit come ceo, &c, and the Tenant in Tail doth grant and render the Land to 
the Stranger, and this be with Pꝛoclamations; this will be a Bar to the Ecate⸗ 
Tail, and will bar the Jſſue by Concluſton. But otherwiſe ic is of a Render of 
Rent to the Stranger. Jenk, cent, 6, caſe g6. 


4 


Ik A. be Tenant in Tail, to him and che Heirs males of his body, the Reverſion Por 11. 


to B. his eldeſt Bꝛother; A. makes a Leaſe fo tha Lives warranted by the Dta# 


tute of 32 H. 8. with Warranty againſt all perſons; afterwards A. levieth a Fine Warranty. 


of the Lands with Warranty againſt all perſons to 1, S. and afterwards dies wich 
out Iſſue male, having Jſſue E. a Daughter; after the death of A. B. dies without 
Iſſue, the ſaid E. being his Niece and Heir, the Leale foz thzep years expires, the 
'ILefſee of 1, S. doth enter: In this caſe the Warranty ſhall continue and be a Bar 
unto her; and the Fine with Non-clatm foy five pears ſhall be a Bar to E. the 
Daughter. Hil, 20 Jac, B. R. Salvin and Clark's caſe. Crook 1 part, 11T, - ©. 

Tenant in Tail diſcontinues the Tail, the Diſcontinu&-is difſeiſed by che Ces 
nant in Tail, the Diſcontinuee enters after the Fine levied by the Tenant in Tail 
befoze the Pꝛoclamations pals, and avoids the Exate ; this Fine will bar che Iſſue. 
And if a Fine be levied by the Dilcontinu& with Pꝛoclam and five yea 
paſs in the like of the Tenant in Tail, this will not bind th! Wut after en 
try of the Diſcontinuzx, ik the Tenant iti Tail levie a Fine with Pyoclamations, 
this will bar the Tail. Jenk; cent. 6. 

Ik there be Tenant koz Like, the Kemainder fo2 Life, the Remainder in Tail ts 
the Tenant ko) Life, the Tenant foz Like and Remainder foz Life levie a Pine 
with Pꝛoclamations, the Tenant fo2 Life die befozeall the Pzoclamations incurrʒ 
in this caſe the Jflue map by Caim defeat the Fine. But if he do not claim the 
King may not defeat it by a Title of Felo uy, , fo2 which the due is not attainted 
vekoze the Pꝛoclamations incurred. Moor*s Rep. 628. 

Ik Land be conveyed to A. fo; Like, the Reniainder to B. & primogenito filo fas 
& Hæredi maſculo, & ſic de primogenito ad priiogenitum dict? B. the Remainvor 
to the right Heirs ok the body of A. and B. lawfiilly iſſuing; the Remainder _ 
right Heirs of B. B. hath Iſſue a Don bozn in England, and the faid B. then 
bepond Sea to W. and there abides, his Don within age in England, A. le 4 

ne ok all the Land Sur conufance, &c, and after covenants tiuſtand leiled by the 
Nine to the uſe of himſelf foy Life, and after to the ule of C. his. Son in Fiz, B. 
dieth at W. his Don within age in England, A. dieth : in this caſe A. is Tenant foz 
Life, and B. is Tenant koz Life, the Remainder ra the Heils of bath their bodies. 


And as to one Poiety, A. hath an Eſtate⸗Tail de pendant upon the Eſtates foz Life, Infant. 


and the Fine levied by him is a Bar to the Illue of B. foy a Poiety, but no Bar fo 
the other Poiety, but that the party intereller may avoid it at any time during his 


Nonage, and five pears after; fa B. is not bound being bepond Dea, and albeit he Perſon beyong 
doth not return, yet he ſhall have five pears after his Fathers death to avoid it, if he Sea. 


de of age, if within age, then during his Nonage and five _ alter. Cotton 
caſe, 32, 33 Ehz, Co. B. Leonard's Rep, 297. 


7 there be Gzandkather, Father, and Hon, nubche Fathevin lleber. 
lite⸗ 
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life-time levie a Fine to a Stranger, the Father dies, and then the Gzandfather 
dies; in this caſe by this Fine the Heir in Tail is barred, But if. the Gzandfa- 
ther convep it to another, the Fine will cozrobozate his Eſtate. And if Tenanc in 
Tail hath Iſſue two Dons, and the eldeſt Son in the life of his Father levie a Fine 
with Pꝛoclamations, and die without Jſlue, and then the Father die, the ſecond 
Son ſhall have the Land. But if the elder Son oz his Jſſue ſurvive, it is otherwiſe. 
And in this caſe, after ſuch a Fine levied by the Heir in Tail in the life of the Fa⸗ 
ther, the Father may paſs the Land to whom he will, and the Wendoz may pleay 
againſt che Fine, Quod partes ad finem nihil habuerunt, againſt theConuſe, and 
againſt the Heir in Tail, as to the Fine of the Father. Jenk. century 6 caſe 96. 

IA Tenant in Tail be remicted, and ſeiſed by fozce of the Tail befoze the Fine 
be implete, viz. befoze all the Pꝛoclamations be paſt; che Iſſue is bound by the 
Statute of 32 H. 8. Coo. 1.96. ; | 

But in cales where the Iſſue in Tail doth not make his Title by him that doth 
levie the Fine, there the Fine will not bar: And therefoze if my Father be Te⸗ 
nant in Tail, and his Bꝛother difleiſe him, andlevie a Fine, and he and my Father 
die; this Fine will not bar me as Jſſue in Tail, becauſe J do not make my Title 
to the Land by him. But if A ſuffer five years to paſs, and do not make my claim, 
&c. by this means J map be barred by it. Dyer 3. 3 
Ik Land be given to A. and B. his Mike, and to the Veirs of their two bodies, 
foz a Jopnture foz the Mike, they enter, and have Jſlue two Dons, P. and F. and p. 
in the life of his Pother levie a Fine, and then in his Mothers life⸗time dies with⸗ 
ont Iſſue; in this caſe the Fine levied by the eldeſt Son, who is never ſeiſed by foꝛce 
of the Entail, ſhall-not bar the Entail, foz the younger Bꝛother need not in this 
caſe to mention the deſcent by him in a Formedon. Trin. 11 Car. in B. R. Braditock 
and Stovil's caſe, Croo. 1 part, 314. | 

If there be Tenant foz life, the Kemainder in Tail, and he in Remaindes levie 
a Fine to the Tenant foz lite and her Yusband upon a Conceſſit tenementa, &c, 
to the Yusband and Wife foz the Mikes life, and dies after Pzoclamations ; this 
is no Dilcontinuance noz Bar of the Tail, but during the lite of the Tenant foz 
like, and after that Eſtate ended no Bar at all. Croo. 2. 40. 

But if there bgMenant foz life, the Nemainder in Tail, and he in Remainder 
levie a Fine Sur camuſance de droit come ceo, &c. and he in Remainder die, and his 
Heir claim, oz bzing a Formedon, and Pzoclamations after five pears pals; in this 
caſe the Eſtate⸗tail is barred : But if the Pꝛoclamations be not paſt, it is no Diſ- 
continuance, becauſe he was not ſeiſed by fozce of the Tail: But if he had ben 
{eiſed by fozce of the Tail, ſuch a Fine without Pꝛoclamations is a Diſcontinu⸗ 
ance, Jenk. century 6 caſe 46. a 

And if the Fine be levied of another thing than the thing it ſelf entailed ; as if 
Menant in Tail by Fine grant a Rent, Common, oz the like, out of the Land ens 
tailed ; this Fine will not bar the Aue. Plow. 43 5. If A. and B. his Wife be 
ſeiled in right of the Wife, Remainder to E. in Tail, Kemainder to E. in Fee, A. 
and B. levie a Fine with Pꝛoclamations, Sur conuſance de droit come ceo, &c. ta 
E, who grants and renders a Rent of 27 l. to the Conuſozs fo} their lives, with 
clauſe of Diſtreſs z E. dies, the Land goes to D. her Son and Heir in Tail, who 
leaſeth it foz years z A. dieth: In this caſe the Render of the Rent is not within the 
Statute, foz it is of another thing, and the Allue may averr Continuance of Deifin 
by fozce of the Tail, and is not eſtopped by the Admittance and Acceptance of his 
Anceſto2, Coo. 3. 98. | | Ef, 10 

If Tenant in Tail of an Advowſon grant and render by Fine the nomination 
| of the Clerk, this is void, Plow. 4 3, Oo if he grant a Rent by Fine, his Iſſue map 
avoid it, Plow. 436. 14 Al. pl. 4. If Tenant in Tail of a Rent diſleiſe the Te⸗ 
nant of the Land, and levie a Fine with Pzoctamations of the Land; ic ſ@ms the 
Iſſue in Tail is not barred ofthe Rent; Plow, 435. 5 5 | 
It the Wife of the Tenant foz life and her Yusband; where is a Remainder in 
Tail, levie a Fine come ceo, and thereby releaſe and quit claim to him in Remains 
der, who by the lame Fine doth render a Rent to the Conuſozs, Pzoclamations paſs, 
Wife die, Tenauc in Tail dic;in this cale the Iſſue ſþall avoid the Rent: Dyer 21 5 
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A an Eſtranger levie a Fine to the Tenant in Tail Sur cogrifance de drolt eome 

eeo, & c. and he render to him à Kent in Fee, and die after Pꝛoclamation; yet the 

Fſſne in Tail may avoid it, foꝛ he is remitted; Plow, 324. 
Ik a Rent be entailed, and the Tenant in Tail of the Rent diſſeile the Terre · 


tenant sf the Land out of which the Rent doch iſſue, and they levie a Fine of the 


Land ; this is no Bar to the Aſlue ot the Rent. Flow. 345. If:fhere be Tenant foz 
life, the Nemainder in Tail, andthe Tenant foz life wich him in Remainder in 
Tail, &c. Sur conuſance de droit come ceo, &c, of the Land to another in Fezwho 
doth render a Rent of 40 l. tu the Tenant foz life; this is gand. And il Teuant 
in Tail and one A. levie a Fine to a Stranger, who doth grant and render theatand 
to A, foz pears, rendzing Rent, and by the lame Fine grants the Reverſioneothe 
Tenant in Tail and his Heirs; this is good, albeit it be by one Fine, and at ont 
infant; Coo. 1. 76. A Giant and Render of che Land mill hind the: Aſſue,zal- 
though a Gꝛant and Render if Kent (which is another thing) will nat bind hint; 
Coo. 3. | | an 144231 25; meg 
2. That albeit the Fine be a double Fine, with a Gꝛant and Render, pet it 18 
within theſe Statutes, and will bar the Allue in Tail as well as a fingle ius ; ſo 
as the Gzaut and Render be of the Land it ſelf, and not of any pꝛoſit aprender aut 
of it. And therefoze if Tenaut in Tail accept of a Fine of the Land entailed fram 
a Stranger, and then grant and render a Rent out of the Land to the Stranger by 
the lame Fine; this will not bind the Jſſue in Tail to pay che Rent. Do, i there 
be Tenant fo; life, the Remainder in Tail, and he in Remainder in Tail accept ot 
a Fine ftom a stranger, and grant and render again to the Stranger foz pears with 
a Remainder over z hereby the Aue in Tail is bound. So if Tenant in Tail joyn 
with 1. S. and levie a Fine to a Stranger, and the Stranger doth grant and render 
the Wand again to I. S. foz years, and to the Tenant in Tail afterwards in Fi; by 
this Fine the Aue in Tail is barred, So it Husband and Wife be Tenants in ſpe- 
cial Tail, and they levie a Fine with Pꝛoclamations, and the Conuſee grant and 
render the Land to them and their Heirs; this Fine will bar the Jſſue in Tail. 
Plow. 435. Coo, 3. 76. 3. 8 5. ſuper Lit. 35 3. Dyer 279. Coo. a part Inſt. 317. 
Do if Tenant in Tail make a Feoffment on Condition, ann die, having two 
Silters inheritable tothe Cail, and one at them levie a ine h Pzoclamations 
Sur Releaſe to the Feofte of the whole; in this caſe it is daithced r the other 
Ptfter be barred of her half oz not. Dyer 117. mb? Wed. 14; 
- A Fine is levied by the:Jſſue in Tail in his Pothers life-time, the other dies; 
in this cale the Illue is barred, albeit the Eſtare be not-etrin, Croo; 4.689. 
Bulſtr. 3 part, 46, 47 (476 perk ++ Fon © vt 


„ Thaz albeir tho Teunnt in Ta i die befoze all the Pzoclamacions be fiuichen, Part = thy 


vet when they be paſt and made, as they may be after his death, the Iſſues in Tail 
are bound by the Fine: foz however by the death of the Tenant in Tail the right 
of the Eſkate-tail doth delcend to the Iſſue; yet when the Mꝛoclamatious are palk, 
this Right that doth deſcend is bound by the Statutes of 4. H. 7. 32 H. g. and the 
Illue cannot by any Claim, &c. ſave the right of the Eſtateetail chat doth delcend 
unto him. Coo. 3. 86. So chat if there be Tenant in Tail general, having Aſlue 
a Daughter, and he levie n Fine in Trinity Term, and dis in Auguſt folls wing, 
the Illue immediately bzing a Formedon, and hanging the Writ the Pꝛoclama⸗ 
tions are made z pet in this caſe the Iſſue is/barred. Coo. 3. 50. in Shelley's caſe, 
Caſe of Fines. And albeit a Formedon oz, a Writ of Crroz be bzought befaze:the 
Pꝛoclamatlons be paſt, yet the Pꝛoclamations may pals after, Jenkins century 4. 


cafe'g7; IR. Broo. caſe 144. | 


... Where the:JCue in Tail to be barred, there is commonly a Diſcontinuance of | 


the Cffateztailz and this cannot be by Gzant, Releaſe oz Canfirmation, noz Wars 
gain and Hale: with the Fine, where the ine comes befoge the Jnrolmeut,. foz 
then it palleth by the Fino d but otherwile the ine woꝛks only bp way of Releale 
. oz Confirmation; Bulſtr. 2 part, 164. Aka Tenant in Tail be aiſſeifed, and chen 
dilcontinue; and levie a Fine to a Stranger, and five pars pals, and then dieth 
leiled; the Iſſue is not remitted, but barred by the Fine, Bendloes 3060. 
4. That ardeit the Aue of tho Tenant in Tail be within age; aut of 1 — 

hh under 
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under Coverture, Non compos mentis, oz in Pꝛilon at the time df the Fine levied, 
and the Pꝛoclamations paſſed; pet the @ftate-tail is barred by the Fine, And 
therefoze if A. be Tenant foz life of Land, the Remainder to B. in Tail, the Re- 
verſion ta B. and his'Veirs expectant, and B. levie a Fine to C. and his Heirs, and 


' he hath Aue and die befoze all the Pzoclamacions paſſed, the Jſſne in Tail bei 


Bar of a Poſſi - 
bility. 


then one of the Realm, the Pzoclamatidns are made, and akter the Iſſue in Tai 

again into the Realm, and claimech his Remainder in Tail upon the Land; 
in this cale che @ftace-tail is barred lo ever. Coo. 3. 84, 91. 2 
The Tenant in Tail of a Rent-tharge out of a Manno levies a Fine with Pꝛo⸗ 
clamations of the Pannoz to him that hath the Pannoz 3 in this cale it was agreed 
vy tmo Juſtices to be a Bar of the Rent, but one of the Juſtices held the contrary. 
Croo. 4. 699. | F- | : 

3. Chat thele Statutes do extend to Fineslevied by Tenant in Tail by Conclu⸗ 
ſton: s that if the Iſlue in Tail in the life of his Anceſtoz, when he hath only a 
poſſibility, &c. as if there be Gzandfather, Father and Don, and the Gzandfather be 
Tenaat in Tail, and the Father levie a Fine of the Land befoze the Bzandfathers 
death, and then the Gꝛandkather die befoze the Father, and after the Father die; 
dy this the Iſſue is barred: So it is alſo if the Gzandfather ſurvive the Father. 
Coo. 3. 90. Dyer 279. Plow. 433. But in caſe of a Collateral Delcent, if the 
Collateral Anceſtoꝛ die in the life-time of his Father without Iſſue; this Fine is 
no Bar: but if he ſurvive his Father, contra, Trin. 21 Jac, Co. B. Godfrey and 
Wade*s caſe, Dyer 48. I Tenant in Tail have a Daughter, his Mike being with 
child of a Son, and the Daughter levie a Fine, andafter the Son is bozn ; this 
Fine will not bar the Son. Do if Lands be given to a man and the Meirs females 
of his body, and he hath a don anda Daughter, and the Don doth levie a Fine of 
the Land; this is no Bar to the Daughter, So if Tenant in Tail have Jflue a Don 
and a Daughter, and the Don living the Tenant in Tail die without Iſſue, and 
then the Tenant in Tail dieth, by this the Daughter and the Eſtate⸗tail is not 
barred : Foz theſe, albeit they be P2ivies and Heirs to the blood, pet are they not 
Pꝛivies to the Eſtate. Trin. 2x Jac, Co, B. Godfrey verſus Wade. Af Lands be 
given to the Gzandfather and his Wife in eſpecial Tail, and the Gzandfather 
dieth, und the. er doth diſleiſe the Gzandmother, and doth levie a. Fine with 
Pꝛoclamations, the Gzandmother dieth, and then the Father dicth ; in this caſe 
the Son is barred, Idem. Archer*s cafe, So if Teuant in Tail make a Feoffment, 
02 be diſſeiſed, and after levie a Fine with Pꝛoclamations to a trauger; by this 
his Iſſues are barred fox ever. Plow. 434. 155 | 11% 241 

If Lands be given by Will to one when he ſhall come to his age of twenty four 
pears, to hold to him and the Peirs of his body, and he after he is twenty one years, 
and befoze he is twenty four years old, levie a Fine of. this Land with Pzoclama- 
tions 5 this is a Bar to the Iſſue in Tail. Coo, 10. Fo. 3. 30. 9. 141. And the 
Illnes map not plead Partes finis nihil habuerunt, &c. Goldsd, 107; Mich, 31 Eliz; 
Co. B. Johaſon and.Carlifle*s caſe, 314 U E 1 ; 

Ik Tann be conveyed/toa Moman in Tail foꝛ herJoyuture within the Dcatuce 
of 11 H. 7. 20. and whiles the liveth the Iſſue in Tail dach levie s Fine ok the 
Land; by this the Jues inheritable tothe Eftate-tail are harred fo ever. Coo. 
3. öl. pt. 0 d nn 01.8 B48 unt: 
si Tenant in Tail, and his Iſſue befoze his Entry (having a Fre ⸗hold in 
Law vnly) doth levie a Fine wich Pꝛoclamations; this will be a Bar not only to 
his Iſſues, but to his Collateral Yeirs of the half⸗bland. Curiz, 21 Jac. Co. B 
Do if Tenant in Tail have four Daughters, and one of them levie a. Fine in the 
life of the Father; this will be a Bar to her Zllue koʒ the fourth part af the Land. 
Idem. But in all theie and ſuch like Caſes, where the Iſſue in Tail doth levie a 
Fine in the life-time ol the Wenantin Tail, the Tenant in Tail himlelf may after 
lebte a Nine of the Land, and thereby bar his Aſſue, andthe-Conuſe alſo ta whom 
his Aue hach levied the Fine; and therefoze in all cheſe Cales it is fuppoled that 
the Tenant in Tail doch die, andſuffer the Right to deſcend to his Iſſue, Coo, 3. 
JO, H. 1419. * is Tyih 6 N 1 . Ms, 6 

Ia Dilleiſoz make a Gift in Tall, and the Dante make a Feoffmanc to A. — 

; 5 after 
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after levie a Fine with Pꝛoclamations to B. that hath nothing i in the Land; this 
Fine will bar the Allues in Tail, and they may not avoid it by Plea, Quod partes 
finis nihil habuerunt, &c, but it is no Bar to the Diſletſee, foz he may avoid it by 
this Plea when he will, And 2 fortiori theretoze, if a Fine be levied by the Tenant 

in Tail that hath only an Eſtate of Fre-hold in Remainder. oz Reverfion, this is 
good. Coo, 3. 84. As if A. be Tenant foꝛ life, the Kemainder to B. in Tail, and 
B. levieth a 2 z albeit this be no Diſcontinuance, yet is it a Bar to the Gſtate⸗- 
tail. And yet if A. be Tenant fo2 life, the Remainder to B. in Tail, and B. levie a 
Fine with Pꝛoclamations Sur conceſſit to A. and C. fox their lives; in this cale the 
Fine will bar the Entail during the two lives only; but it is no Dilcontinuance, 
fo2 B. was not ſeiſed of it; but it ſeems to be a Surrender of the Eſtate ot A. Jen- 
kins cent. 8, caſe 28. But if Tenant in Tail have aſſue a Son and a Daughter, 
and the Son living the Tenant in Tail levie a Fine, and die without Illue, and 
then the Tenant in Tail die;by this the Daughter and the Eſtate⸗tail is not barred. 
0 if the younger Son levie a Fine in the life of the Father, and then the Tenant 
in Tail dic, this is no Bar to the elder Don, So if Lands be given to one and the 
Vetrs females of his body, and he hath a Son and a Daughter, and the Son doth 
levie a Fine of the Land; this is no Bar to the Daughter. So if Tenant in Tail 
have a Daughter, his Wife being with child of a Don, and the Daughter levie a 
Fine, and after the Son is bozn ; this Fine ſhall not bar the Don. Trin. 2 Jac, 
Co. B. Godfrey and Wade's caſe, Coo. 3. 91. Sir George Brown's caſe. . 

If there be Tenant in Tail, the Remainder in Tail, and he in Remainder make $ 
a Leaſe by Fine and Pꝛoclamations, this will be a good Leaſe to bind the Allue. 
Plow. 1 27. 5 

6. That the Iſſue in Tail is barred by the Fine, albeit the Eſtate paſſed by the 
Fine be afterwards, befoze all the Pꝛoclamations had, avoided. Do that if Tenant 
in Tail diſcontinue in Fee, and after dilleile the Diſcontinuee, and levie a Fine 
with Pꝛoclamations to a Stranger, and take an Eſtate back by Render in the fame 
Fine, and the Diſcontinuee befoze all the Pꝛoclamations paſs enter and claim, and Proclamations: 
ſo avoid the Fine; yet hereby the Eſtate⸗tail is barred, Coo. 3. 91. And if Te- 
naut in Tail enfeoff che Iſſue in Tail, and after diſleiſe him, and levie a Fine, the 
Iſſue enter, and after the Pꝛoclamations paſs, and after the Aue in Tail doth en⸗ 
feoff the Tenant in Tail which levied the Fine, and dieth ; it ſeems this Fine will 
bar the Iſſues in Tail, per Popham & Fenner Juſtices, Mich. 39, 40 Eliz. B. R. pet 
ſie Plow. .4:34SLenant in Tail diſleiled levies a Fine to the Dilleiloꝛ Sur conu- 
ſance de droit, 02 upon a Releaſe, and dies; there the Jſlue, ik he enter befoze all 

'the Pꝛoclamations are palled, is remitted, and not barred: And there it is ſaid, 
That if Tenant in Tail of Land grant a Rent by the Render of a Fine, oz grant 
the nomination ot an Advowlon by the Render, oz Tenant in Tail of a Rent dil⸗ 
ſeiſe the Tenant of the Land, and levie a Fine of the Land, and Pzoclamations 
paſs ʒ this is no Bar to the Alte, becauſe the Fine was not levied of the things'en- 
railed, by Thornton. But ifa Tenant in Tail ofa Rent, Advowſon, Tithes, Com- 
mon, &c. levie a Fine, and die, and after the Pzoclamations pals, the Iſſue is bar- 
red by the Statute; and yet the Fine was not a Diſcontinuance, becauſe they are 
things which lie in grant: But there he may claim, where Entry lieth not; and 
good to defeat the Fine and Pꝛoclamations, and to ſave the Title. Plow. 435. 
But if Pzoclamations pals, a Formedon depending, the Illue is barred by 3 2 H. 8. 
otherwile it is if one bzing an Action within five years upon 4. H. 7. and the five 
years incurr hanging the Action, Plow. 43 5. And it is there ſaid, That a Leaſe 
executoʒy granted by the Render of a Fine by Tenant in Tail ſhall be good againſt 
his Jſlue after Pzoclamacions incurred afcer the Fathers death, Plow. 43 5. 

7. That the Fine is a Bar only to the Iſſues in Tail, and not to him chat bath 27 23: 
any E tate after in Remainder oz Reverſion ; and therefoze when the Eſtate⸗ tail is 
ſpent, this Bar is at an end. As ik an Eſtate be limited to A. and B. his Mile, and 
the Heirs males of the body of A. the Remainder to C. and A. ann B. have Iſſue, and 
A. die, and B. and her Iſlue, oꝛ her Iſlue alone levie the Fine; this Fine will bar the 
Illues of the Jſſues whiles there be any: But if they fail, it will not bar Cin Ke⸗ 
n except he ſuffer five years to paſs, and no claim, So if Tenant foz _— 
x K e 
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he that is next in Remainder in Tail jopn in a Fine, this is a good Bar to the Iſſue 
in Tail as long as that Eſtate⸗Cail ſhall continue, but not to him that is next in 
Nemainder, noz to any other that ſhall come in of any Remainder in Tail, oz in Fee, 
ez to him in Reverſion, Cook 1. 76. ſuper Lit. 372. So if Lands be given to A. and 
the Heirs males of his body, the Remainder to B. and the Peirs males of his body, 
the Remainder to the right Peirs of A. and A. doth bargain and ſeU by Deed in- 
dented and inrolled to I. S. and his Heirs, and after levie a Fine of it Sur conuſance, 
&c. to him and his Heirs; by this the Rematnder to B, is not diſcontinued, but the 
Eſtate⸗ Tail is barred by the Statute, and the Eſtate of the Eargaince will laſt as 
long as the Tenant in Tail hath Jſlues of his body, Eut if the Fine had ben be⸗ 
foze the Bargain and Dale, it had been a Dilcontinuance of the Rematuder, but in 
neither caſe a Bar to him in Remainder, but by Non-claim five years after the Res 
mainder come in poſleſſion. Cook 10. 96. | 

8. That if there be moze Eſtates in Tail than one in him that levies the Fine, 
they be all barred; as if it be Tenant in Tail, the Remainder to him in Tail, Ec 
ſic de ſimilibus. Cook upon Lit. 372. - 

If A. be ſeiſed of Land in Fe, and conveys it to B. his Son and to C. his Sous 
Wife, and the Heirs of their bodies, fsz a Joynture foz the Wife; A. dies, B. and C. 
enter, and being ſeiſed of the Entail, have Jſſue.D. and E. and B. dies; D. levies a 
Fine in the life-time of C. and dies without Iſſue ; this Fine will be no bar to E. 
foz the Entail within the Statutes 3 2 Hl. 8. 03 4 H. 7. Crook 1. 3 13, 314. 

If one have an Eſtate in Tail in Kemainder, and the Reverſion in Fee, and he 


levie a Fine of it; both theſe Eſtates will paſs by the Fine, Bulſtr. 3 part, 4.3. 


Ik a Gift be made to the eldeſt Son and the Peirs of his body, the Kemainder to 
the Father and the Peirs of his body; the Father dieth, the eldeſt Don levieth a 
Fine with Pzoclamations, and dieth without Jſſue : this will bar the ſecond Son, 
foz the Remainder deſcended to the eldeſt, Cock upon Lit. 372. 

If A. and B. his Wife Tenants in ſpecial Tail, the Keverſion to A. who dies, 
C. the Iſſue, being Heir in Tail to A. and B. in the life-time of his other levies a 
Fine Sur conuſance de droit, &c. with Pzoclathacions; by this the Eſtate⸗Tail is 
not gone and extinguiſhed, but is barred, and the Conuſe hath an abſolute Fee in 
him. Bulſtr, 2, 45. Cook 3. 51. 

If a Fine be levied in the Anceſtozs life-time by the Heir to the Tail in poſſibi- 
lity after the Anceftoz Tenant in Tail's death, and he die without Iſſue in the 
life-time of the Anceſtoz; this will not bar the Heir to the Tail, M he was never 
ſeiſed by fozce of the Entail z but if he ſurvive the Anceſtoz that the Entail deſceny 
upon him, it is otherwiſe, Crook 1 part, 314. Foz the Fine that ſhall bar in this 
caſe the Aue muft be levied by him that had the Eftate-Tail once, o2 to whoſe An- 
ceftoz the Land was entailed, and by whom the Conveyance by deſcent ought to be 
made, Cook 1. 65. : 

But where the Father diſleiſes the Gzandfather, oz is Enfeoffed by him, and 
levies a Fine with Pzoclamations, and dies in the life of the Gzandfather, after 
the Gzandfather dies his Don ſhall be barred, foz he ought to claim by him, anv 


he is one to whole Anceſtoz the Land was entailed, Cook 1. 65. And where he 


needs not to mention in his Conveyance by deſcent the Anceſtoz that levied the 
Fine, there the Fine ſhall not bar, Crook 1 part, 3x4. And therefoze where it is 
levied by the eldeſt Son that is Heir in Tail, who dies without Iſſue in the life of 


His Father that is Tenant in Tail; by this the pounger Bacher ſhall not be 


barred; Crook 1 part, 3 14. 

If there be Tenant foz Life, the Remainder in Tail, and he in Remainder in 
Tail doth levie a Fine to the Tenanc foz Life and co her Yusband upon a Con. 
ceſſit tenementa, &c, to the Pusband and Wife foz the life of the Wite, and dies 
after Pzoclamations; this is no Diſcontinuance oz Bar to the Eſtate⸗Tail, ſave 
only during the life of the Tenant foz Life, noz is it a bar oz alteration of the En⸗ 
tail afzer the Eſtate determined. Crook 2. 40. 

It there be thzee Difters, Daughters and Heits to the Tenant in Tail, and one 
oftheſe levie a Fine with Pꝛoclamations of her part ot the Land, and the Pꝛocla⸗ 
mations pals during her like, and ſhe die without Illue; by this the Sifters — 
their 
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their Heits are barred, and yet no Dilcontinuance is hereby made. Bendloes Rep. 
Oz y EN © $3” 3 5 ; 4 4-31 s 3 ennie . 

7 | If A. Tenant in Tail be difleiſed, oꝛ have a Night of Acton, and the Tenant of 
the wand levie a Fine wich Pꝛoclamations, and five pearpiyals ; in this cafe the 
Night of the Gſfate-Tail-is barred, Cook upon Lit. 708, - oe 

If Tenant in Tail diſcontinue; the Difcontinues levie a Fine with'P2selamas 
tions, aud five years paſs without tlaim tn the lifexrime bf the Tenant in Cail; in 
this caſe:the Jſue is not barred, Other wile iis where there is a Diſfeils; and the 
Dilleiloz levies ſuch a Fine. Jenk. cent, 4. caſe 97. 19 Hl 8. 13. Dyer 224 

Ik Land of Hoccage⸗tenure be given to Husband and Mike in ſpetſal Ball, the 
Nemainder to the right Meits of the Husband in Fie, aud the Husbans alone levi⸗ 
eth a Fine ol it wich Pꝛoclamatians to his own uſe in Fer; and thonveviſeth/to A. 8 
in Fer, and hath Illue, Yusband and Nike vie; the Jllue-iw Tail is barten! Dyer 
251. Broo. Fines, | 2 44! 973 0501 Uu C e en 033809 37:7: 


| Mt i $501 Oith CHAIN 1 | 
Ik Land be given by Will to a mans Mie; and that when e 


come ts 25 years of age, he ſhall have it to him and ede Vetrs of his Bot 

begotten, the Donoz dies having Iſſue, which is his Hein R. befoze h to 

25 ears levies a Fine uf the Land witch Proclamation _ che Seil "of the 

Mike to W. fic ut partes ad ſinem nihil habent, and then dies;-anVthe ifediep'; 

y this the Eſtate-Tail is utterly deſtroyed and ertinck. Leonard eſs 48. 

And there it was agre@dz That a Fiut is as eſtectual to bar an Euta when it r 

found by ſpecial Werdiczras when it is pleaded in Bar. Johnſon' ant Beffamy s 

caſe M. 30, 31 Eliz. Co. B. Leonard 3 part, 21 1. Croo; 3 part, 66g, 2!!! 511707 | 
Ik a Tenant in Tail chall enfeoff A. the Illue in Tail, and afterward diſſejſecl 

him, and levies a Fine; A;'te-encers, and after the Pꝛoclamations palſev}then A. 

enfe oft B. aud the Tenaut in. Tail thaclevied the Fine dies, aud then A. dies; in 

this caſe Popham and Fenner held, that the Eſtate⸗Tail was barred by dhe Fine. 

Crook x;part;;laſt;publiſt*d, 589. 2562 2 704 0f 13 CD Sidi { 50 I0 wy | 

Ik Lands be given to A. and the Peirs-males of his body; the Reminder to I 

and the Yeirs males ok his body, the Remainder to the right Beits df K, and A. 

doth bargain and bell this Land by Derd invented and inrolled ro J. S. and his Heirs, 

and after levie a Fine Sur conuſance de droit come ces, & e. to him and ia Beirs 3 

by this the Nemainder to B. is not dilcontinued, but it is a Bar tothe Eckate⸗Cail 

by the Statutes. And the Oſtate of the Bargainee by this will be made good fo 

long as the Tenant in Tail hath Iſſues of his body. But ik che Fine had been be⸗ 

foze the Bargain and Sale, it had been a diſcontinuance of the Remainder, But in 

neither cafe is it a bar to him in Remainder, unleſs he ſuffer himſelf to be barred 

by his Nonzclaim, &c. within five years after his Remainder happen to come in 


poſleſſion.. Caok FO, 96, - 


4 . 


Ak there be Tenant in Tail, the Remainder in Tail to the Tenant in Tail, and 


the Tenant in Tail levie a Fine ofthis Land; hereby both his Eſtates are barred. 
Et ſic de ſimilibus. Cook ſuper Lit. 37 2, x 


Ak a Stranger viſleiſe the Tenant in Tail, and he levie a Fine to another, and Fine levied by 
five pears pals; hereby the Tenant in Tail is barred, But it is a Rule, That Tex a Diſſciſer, 
nant in Tail map not aliene oz charge the Land intailed without Fine oz Recovery, 
Wing. Maxims, 413. | WES Ry 

If theKing himſelf be Tenant in Tail of the Gift of ſome of his Ancelfszs as king Teaant 
Dubjecs, he may levie a Fine of this and bar his Illues. Cook 1. 76. ſuper Lit. in Tail. | 
372, And yet it is ſaid, that he upon a Gzant and Render may bar the Effate- 
Tail. But in this caſe it ts ſafe, that the Conuſee get Letters Patents to grant by 
expꝛels woꝛds that he map enter into the Land; fo the Fine being Executoꝛy upon 
a Gzant and Render, it is doubtful whether the Conuſe may enter. Cook 7. 32, 
Leon, 3 part, 76, 77. | OE. 

Andif Tenant in Tail of the Gift of the Ring levie a Fine, oz ſuffer a Common 
Recovery ; albeit this be no Diſcontinuance where the Reverſion is in the King, 
pet it lems to be a bar to the Illue, by Walmſly Juffice, Leon, 3 part, 76, 77. 

But all this notwichſtanding, ik Lands be conveyed to a Woman in Tail foz 
her Jopnture within the Statute of 11 H. 2 20. ànd ſhe levie a Fine of them; this 

2 will 
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will not bar the Iſſue in Tail. And pet if the Yusband be ſeifed of Land in right of 
the Mike, and they twolevie a Fine of it; by this the is barred, Cook Inſt. 1. 356, 
28 3. Wingate s Max ms, 19. And pet this is within the wozds of 21 H. . not 
within the meaning ofzit. And if one ſeiled of Lands iu Fee levie a Fine to the 
uſe of himſelf fo life, and after to the uſe of his Wife and the Meirs male of her 
body bp him begotten, fo her Joynture, and had Illue male, and after he and his 
Mike tevied a Fine, and ſuffered a Common Recovery; the Yusband and Mike 
died, and the Jflne male doth enter by ſozce of this Statute;ʒ this is no Diſcontinu⸗ 
ance ta bar the Iſſue male, but his entry is lawful, aud pet this is out of the letter 
of the @ratyte.-;Cook 1 Inſt. 365. Ne eee 

If ons be feilen ot & and in right of his Wife, and they two levie a Fine, and the 
Conulexgrant and render the Lann to the Husband and Wife in ſpecial Tail, the 
Remajudexto the right Beirs of the Wife, they have Iſle, the Busband dieth, the 
Wife taketh another Pusband, and they two levie a Fine in Fe, and the Illue 
entrech; this, albeit it he within the letter, pet it is not within the meaning of 
., Cook Iaſt. 1. 365; Wingate's Maxims, 00. 
be Pusband alone levie a Fine of the Wives Land ; this will not bar che 
Mie oz her Heir: hat it boch ol them joyn in the Fine, it will bar the Moman and 
her Peirs both. Cool 1 Inſt. 381. But in the firſt caſe it will not bar the Veir, 

albeit it be with Warranty, unleſs the Heir have Allets by deſcent, c. 

Hein Remain® .. 3g Tenant in Tail levie a Fine ; albeit this will bar his Iſſue in Tail of his 
der or Rever- Eſtate, pet it will not bar him in Reverſton-oz Remainder, ik he make his Claim 
ion not bar. gp purſue his Action wichin five years after the Eftate-Tail ſpent, Cook upon Lit. 


372. 24. COB us E FILE Ns 
Fine and Ren- * Fine levied by Tenant in Tail will bar his Iſſue but where the Tenant in 
der, Tail is Cognizoz- As if Tenant in Tail bꝛing a WUrit of Covenant againſt a 
Stranger, and he recognize the Land to be the Night aß the Tenanp-tn Tail, as 
that he hath of his Gift, & c. and the Tenant in Tail dbth grant anx rener to the 
Leaſe for years, Conn ae pielding Rent, and die; this will nat bind the Illue. Dyer 279. 
roo. Fines 118. 7 ; Zeiten and e 
iß Lands be given in Tail to any Subject by theKings own'Giſt oz Pꝛo⸗ 
viſton, and the Tenant in Tail levie a Fine of this Land; this will neither bar 
the King, noz the Iſſues in Tail, but all others it will bar; foz theſe Fines are not 
intended within, but excepted out of 32 H. 8. cap. 6. Mo where the Reverſton is 
in the King. Broo. Fines 121. So where a Remainder is in him. Idem. Lit. Broo. 
(Ale 144. 5 

Noz will Fines bar in caſes of Land reſtrained from Alienation by Act of Pars 
liament; 32 H. 8. chap. 36. as in the caſes of Eccleſiaſtical perſons foz their Cc⸗ 
cleſiaſtical Inhericances. De the Statutes foz this, Se befoze ſect. 13. part 4. 

And it is a Rule, that in cafe where a Recovery will not bar the Illue in Tail, 
there a Fine ſhall not bar them, Brownl. 1 part, 138. 

Tenant in Tail, Reverſion to his Bzpther, and having a Daughter his Meir 
makes a Leale fo2 Life, after grants the Reverfion by Fine with Warranty, after 
dies without Jſiue male, and his Bꝛother dies without Jflue ; it is argued whether 
the Heic, being Daughter to the Uncle, be not barred by this Fine and Marranty. 
Latche's Rep. 64.73. 

Bar to Iſſues ia If Tenant in Tail be diſſeiſed, and the Diſſeiſo2 levie a Fine with Pzoclama- 
Tail, tions, and the Tenant in Tail ſuffer five years to paſs without claim; by this Fine 
he and his Jſlues are barred foz ever, Cook 9. 105, 
Leiſe by the Ik. a Leale be foz Life to the Yusband and Wife, the Remainder in Tail to 
Tenant in N. T. their Son, and a Stranger levies a Fine Come ceo, &c. to N. T. the Son, 
Tail. who grants and renders the Land to him foz 54 years rendzing Rent, hath Jſlue 
11 and dies befoze Pꝛoclamations made, which are made after, then the Hus band and 
Tal. WMile dies; this Leaſe is good againſt the Iſlue in Tail, plowd. 4.31. Smith and 
: Stapleton's caſe, 
Part 14. Ik Tenant in Tail diſſeiſe his Feoffe, and levie a Fine with Pzoclamations, 
Bar to Iſſue in the Feoffe enter befoze the Pꝛoclamations expire, and they expire in the life of 
Tail. the Tenant in Tail; in this caſe the Illue is barred, Moor's Rep, 391. caſe 507, 
/ A 
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A Fine levied by one in remainder in Tail to the Tenant foz Life and his Wife 
upon a Conceſſit tenementa, &c, to the Yugband and Wife foz the life of the 
Wife, makes no diſcontinuance noz bar of the Entail but foz the Life. Cook 2. 40. : 

I Tenant in Tail diſſeiſe the Diſcontinuee, and levie a Fine to a Dtranger,and Bar to Iſſue in 
take an Eſtate back by render in Fer, and befoze all the Pꝛoclamations made the Til. 
Diſlcontinuee enter and make his claim, and after the Pzoclamations paſs, and 
within the five pears after he enters and makes his claim, and after the Tenant in 
Tail dieth ſeiſed ; in this caſe the Heir is not remicted, but barred by the Fine, by 
32 H. 8. Moor's Rep. 245. Jenk. cent. 6, e 25 0 

The Iſſue in Tail is perpetually barred by the Fine of the Tenant in Tait wich Ba: to Iſſue in 
bg — notwithſtanding chat the Diſcontinuce is diſſeiſe by the Father, ®!- 

e Iſlue make claim within the time of the Pzoclamations. And no Remittex 
ſhall be after a Fine with Pꝛoclamations. Moor's Rep, 114. caſe 256. I 3 

Ik A. and his Wife be Tenants in Tail, the Kemainder to the Heirs of the 
Pusband by Conveyance of the Yusband during Coverture, the Yuzbaud hath 
Iſſue a Don and dies; this Don in the Pothers like levies a Fine to the uſe of him⸗ 
ſelf and his Heirs, and the Pother makes a Leale not within the Dtatuces ; this 
hall bino the Don. Crook 2. 688. Mich. 2x Ehz. Co. B. in the cafe of Segar, it was | 
ſaid by Walmſly, that the Iſſues of Tenancs in Tail map be barced by the Fine of Bar to Iſſue in 
their Anceſtoz, albeit the Conuloz at the time of the Fine levied be not ſeiſed of the Tai. 
Land by foꝛce of the Tail, and that albeic the Eſtate be the Gift of the ding: And 3 EY 
that if ſuch a Tenant in Tail levie a Fine of a Rent oz Common he hach with *'*& 
Pꝛoclamations, it ſhall bar the Jflue, Leon, 3 part, 76, 77, 

The Iſſue in Tail was barred by a Fine wich Pzoclamations levied by the Fas Par to Iſſue in 
ther in the like of che Gzandfacther Tenant in Tail, albeit the Gzandfather did ſurs 7*i 
vive the Father; foz the Jſſue in Tail map not plead partes finis n1bil habuerunt 
after 32 H. 8. Sed quzre, Moor's Rep. 250. cale 399. But if Tenant in Tail 
have Jſue a Don and a Daughter, aud che Don levie a Fine with Pꝛoclamations, 
and die without Iſſue in the life of his Father ; by this the Daughter is not barred, 

Crook 2. 689. i, 2. 

Ik the Mike be Tenant foz Like, the Nemainder in Tail to the Pusband, and Bir to Iſſue in 
they levie a Fine with Pꝛoclamations; this is a Bar to the Iſſue, and no Dilcon⸗ ** 
tinuance. Moor's Rep. 634. caſe 870. 

And in theſe caſes many of them the Eſtate⸗Tail may be barred, as to them Bar to Iſſue in 
that levie the Fine and their Jues, and pet rei vericace not determined but in eſſe Tail. 
as ts all others that are ſtrangers. Crook 2. 688. As in the caſe where Yusband 
and Wife be Tenants in Tail, the Remainder to the Heirs of the Husband, the 
Yusband hath Jſſue a Don, and dies; the Don in his Pochers life-time levies a 
Nine to the uſe of him and his Yeirs, and the Pother makes a Leaſe not warranted 

by the Dtatute 3 this is good, and ſhall bind all perſons, Crock 2. 688, 68 9. 

If there be Tenant in Tail, the Remainder to the King, and the Tenant in Reverſion or 
Cail levie a Fine with Pꝛoclamations; in this caſe the Iſſue is barred, notwich- Reminder in 
ſanding che Statute of 34 H. 8, as it is conceived, Moor's Rep, 115. cafe 258. be King. 

If Tenant in Tail diſleiſe the Dilcontinuee, and levie a Fine to a Stranger, and Br co Iſſue in 
take back an Eſtate in Fee, and befoze all the Pzoclamations Diſcontinue enter Tail. 
and claim, the Pzoclamations paſs, he enters within five years and claims, Tenant 
in Tail dies ſetſed ; yet the Jſlue is barred, Moor's Rep. caſe 257. 

Ak there be Tenant in Tail of che Gift of the Crown, the Reverſion in the Bar to Iſſue ia 
Crown, and the Tenant in Tail is diſleiſed, the Diſleiſoz doth levie a Fine with Tail. 
P2oclamacions, and five pears pals 3 by this the Tenant in Tail himſelf is barred, 

but uot the Iſſue, by Statute 32 H. 8. and 34H. 8, Moor's Rep, 467. caſe 665. 

If a Fine be levied, and the Conuſee render to the Conuſoz foz 80 years if he ſo 
long live, and afcer his deccaſe to the firſt Don of his Body, no Son then bozn, the 
Remainder to his Bꝛother; in this caſe all theſe Remainders are void foz lack of a 
particular Tate to ſuppozt them, Moor's Rep. 488. cafe 686. 

No Single oz Double Fine can limit a Remainder to any other perſon contained 
in it, but to the Conulee and his Heirs only; noz can a Rent be reſerved upon a 
Fine Sur conuſance de droit come ceo, &c, as it map be upon a Fine Sur con- 
ceſſit, 
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ceſſit, 03 upon a Gant and Render, But ſoz thele things le Se. 11. 


A Fine map be a Bar to an Iſſue in Tail, albeit he be not Tenant in Tail at · 
the time, ik he be but a perſon to whom the Land is entailey, Crook 3. 610. 
- Sothat if W. King Gzandfather, Tenant in Tail, enfeoff R. King the Father 


in Fee, and afterwards, W. King diſſeile him, and levie a Fine wich Pꝛoclamati⸗ 


ans to H. and befoze Pzoclamations past R. K. enters, and after the Pꝛoclamati⸗ 
ons paſt H. the Conuſe enters, W. K. and R. K. die; in this caſe the Fine was 
held a good Bar ta the Iſſue in Tail, within 32 H. 8. As a Fine levied by Tenant 
in Tail, who is diſleiſed to a Stranger who hath nothing iu the Land, is a Bar to 
the Entail. And it is no plea foʒ the Jſlue in Tail, Quod partes ſinis nihil habue- 


- runt,:&c; % where Stourton is Tenant foz Life, the Remainder in Tail co the 


Leaſe for years 
by Tenant in 
Tail. 


LozdScourton, the Remainder in Fee to a Stranger; the Lozd,Scourton diſſeiſeth 
the Tenant fo Life and levies a Fine, the Tenaut foz Life enters befoze the Pꝛo⸗ 
claniations paſs, and ſo defeats the Fine, the Pzoclamiations pals ; in this caſe, 
albeit that neither the Fer noz Inheritance be bound by this Fine, pet the Entail 
is bound by it. Crook 3. 610. 15 e 

Ak L eſſeæ foz years under a Tenant in Tail, and the Tenant in Tail himſelf joyn 
in a Fine to a Stranger and his Yeirs, who by the ſame Fine doth grant and ren⸗ 
der to the Leſſie foz pears, the Remainder to the Leſſoz and his Heirs; ik this be 


with Pꝛotlamations it will bar the Iſſue in Tail, - 


Recovery ne 
Bar nor Diſ- 
contimunce. 


Bar te him in 
Remainder. 


Infant barred. 


How the five 
years ſhall be 
accounted. 


D:ſſcifee. 


Non ſant m- 
mo, ie. 


Ik one deviſe all his Land in S. to his Mile foz life, aud all his Lands in S. called 
Somersby to W. B. in Tail, the Remainder to his right Yeirs, and die, and W. B. 
and the Mike inter-marry, and levie a Five Sur conuſance, &c. to a Stranger, who 
renders to the Mike foz life, the Remainder to the Pysband and his Veirs, they 
ſuffer a Recovery. to the uſe of the. Yusband and his Heirs, che Wife dies, the 
Yusband dies without Iſſue ; in this caſe. this Fine: is no Dilcontinuance, Foz 
when he who hath a Remainder in Tail, oz a -Reverſion tn Tail expectant upon an 
Eſtate foz life, levies « Fine bychimlelf, oz joyna with the Tenanc ko; life in the 
Fine, this is not any Diſcontinuance, hut paſſeth that only which he may lawſullp 
grant, And none may make a Diſcontinuance but he who is ſeiſed of an Eſtate⸗ 
Tail in Poſſeſſion. Crook 3. 828. And im this caſe the Recovery is no Bar to him 
in Remainder in Fee, noz a Diſcontinuance thereunto to take awap his Entry. 
is no Bar, becauſe he that ſufferev the ſame was not ſeiled of the ſame Eſtate⸗Tail 
at the time of the Recovery ſuffered, foꝛ the Eſtate in Fee paſſed by the Fine, albeit 
there were no Diſcontinuance of the Remainder in Fee, and by the Render they are 
in ofa new Eſtate, to which, and not to the antient Remainder, the Recompence in 
value ſhall go. Crook 1. 827. Moor's Rep, caſe 870. and Owen's Rep. 129, 130, 

It A. by Fine grant his Tenements which J. holdeth foz Life, and which after 
dis deceaſe ought, & c. to W. fo; Life, rendzing Rent, &c. with a clauſe of Diſkreſs 
ſaving the Reverſion 3 it ſeems this will be a good Fine to bind them. 44 E. 3. 45. 

If Tenant foz Life, the Kemainder in Fee, accept a Fine Come ceo, &c. this, 
albeit it be a Fozfeiture, yet is no Bar to the Remainder, Cook 9. 104. . -- 

Ik an Infant which hath pzeſentRight and is excepted dies within age, his Uncle, 
being his Heir and of full age, is not barred by the intent ofthe Statute, and yet he 
is within the wozds of the Statute. Do if an Infant by Entry within age avoid a 
Fine, and after full age permit the Conuſee to be foz five pears in poſleſſion without 
claim; oz if an Infant be a Diſfeiſe in his Mother's belly when the. Fine is levi- 
ed: foz the letter of the Statute binds not them to five years after full age, which 
were within age when the Fine was levied and ingroſled, foz many years may be 
between the one and the other; yet he that is bozn after the Fine levied, and is 
within age when it is Ingroſſed, goeth not at large, but is bound to five years after 
his full age, as well as he that was bozn an Infant when the Fine was levied and 
ingroſſed. Plow, 366, 367. | 

If the Diſleile at full age when the Fine is levied die befoze all the Pꝛoclama⸗ 
tions, his Yeir within age chen, and duringall the years, he is bound by the letter, 
becauſe the letter of the Law excepts him which hath Right when the Fine is levied, 
But the intent of the exception is to except thole which had Kight, and were In⸗ 
kants when the five pcars commence, And lo it is if the Dilleiſe become de non 

ſane 


Chap. 2. Of a Fine. 7* 


ſane memorie, 02 be in P2iſon befoze the Pzoclamations, and after five years be⸗ In priſon. 
comes to be of ſane memorie, oz fo2th of pꝛilon; by the intent of the exception he 
ſhall have five years afcer this. Plow. 366. | = 

Two Joput-tenants are Diſleiſee, and one within fe, the Diſſeiſo2 levies a Joyar-reaanes, 
Fine, four years pals after the Pꝛoclamation, then he of full age dies; the Jnfant 
ſhall have other five years after his full age foz all, by Bendloes. And ſeveral five 
years ſhall be fo2 ſeveral Titles. 

By Zouch Juſtice, all Infants are bound by the general purview of the Law: | 
As if an Infant levie a Fine, and Pꝛoclamations pals, he ſhall not have Erroz Error. 
though within age, foz no Infant is excepted, But he chat is no party to the Fine, * 
by Southcor and Walſh, he is excepted out of the general — Plow, 370. lufant barred. 

Fopnt-tenants in Fee inter-marrp and levie a Fine, the Conuſee doth render in Joynr-renants, 
Tail, Iſſue thꝛœ Daughters, the Wife takes a ſecond Yusband, they levie a Fine, 
and retake in ſpecial Tail; in this caſe the firſt Tail ſhall be within 11 H. 7, ch. 20. 
foz one Moiety only, but not foz the Eſtate in Fe, foz the Statute pꝛovides only 
koꝛ the Heir. Moor's Rep, caſe 740, 

If one ſeiſed in Fee hath Jfſue A. and B. A. hath Iſſue George and Elizabeth by —_ * ius 
divers women, Hugh make a Feoffment in Fee to the ule of himlelk foz life, and 
after to the uſe of George in Tail, and after to the uſe of A. in Tail, and after to 
the ule of the right Yeirs of Hugh Hugh dieth, A. dieth, George levieth a Fine 
to the uſe of himlelk in Tail, the Remainder over to B. in Fe, and dieth without 
Iſſue ; in this caſe it was held that Elizabeth was barred by this Fine, upon 4 H. 7. 
and 32 H. 8. Stamford's caſe. Leon. Rep, caſe 24. 

Ik Tenant in Tail diſſeiſe the Diſcontinuee, and levie a Fine to a Stranger, Bar to Iſus ig 
and take an Eſtate back in Fer, and the Dilcontinuer befoze all the Pzoclamationg Teil. 
paſt enter and claim, and after the Pꝛoclamations paſs, and he within the five pears 
afcer enter and claim, and the Tenant in Tail dieth ſeiſed; in this caſe the Iſſue | 
is barred, and ſhall not be remitted againſt 32 H. 8, Moor's Rep, 115,caſe 257, Remitter. 

If one make a Leaſe by wozd of his Land he hath in Fe foz 21 pears to begin 
pꝛelently, and then make a ſecond Leaſe the ſame day by wozd to another to begin 
p2eſently, and foz the ſame o aleſs time; this ſecond Leaſe is void, But if it be by 
Fine, and after the firſt Leaſe happens to be ſurrendzed oz foyfeiced, it will be good 
bp way of Eſtoppel. Plow, 434. — ppel by 

And if a man make a Leaſe foz 16 years oz foz life to one, and preſently make a 
Leaſe of this foz 21 years to another by Fine rendzing Rent z the Lelloz in this caſe 
may have an Action of Debt foꝛ the Kent, becauſe of the Eftoppel, fo2 every one is 
eſtopped againſt the other to ſay that the Poſleſſion paſſech not. But if the ſecond 

Leſſs enter, and be expulled by the firſt Lellæ, he map plead this in Bar to the 
Action of Debt. Plow. 4.36. 

Ik a Diſleiſoz levie a Fine with Pzoclamations, and the Dilleiſtx die after three Fer 15. 
years, and within the five years, his Heir being within age, the five years incurr, — Ay a Di 
and then the Heir comes to be of age, and within a year after his full age enters; Infant batte. 
in this caſe he is barred by the Fine and Pꝛoclamations, and his Entry is unlaw- 
full, Plow; 356. Crook 1. 220, 221. DW ſect. 18. cafe 334. 

If a Diſſeiſoz make a Feoffment on Condition, and the Feoffe levie a Fine 

with Pꝛoclamations, and the five years pals; in this caſe the Difleiſce is barred; 
But if the Condition be afterwards bzoken, the Diſleiſoz map enter, and retain 
the Land againſt the Diſleiſee, and ſhall be aided by the War of Non-clatm within 
the five pears, and yet he is neither Party, noz Palvy in blood oz eſtate to any 
Party to the Fine, Moor's Rep. 252. 

If a Diſſeiſoz levie a Fine wich Pꝛoclamations, and a Stranger within the five 
years enters in Right of the Dilleiler without his pꝛivitp oz conſent ; in this caſe 
the Entry will not avoid the Fine, Popham's Rep. 108. Mich. 38 Eliz, B. R. Pol- i 
lard and Lutterell's caſe. Moor's Rep. 450. N. 613. „ 

It is a queſtion whether a Fine levied by a Diſleiſo2 of a Dong in Tail of the 
1 — 8 Gitt, and five years paſt, be a good Bar to the Iſſue; Croo. 1. laſt pubg 

Iincd, 595. 


It W. Kk. the G:andfather Tenant in Tail enfeoff R. K. the Father in Fer, — 
aft 
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after W. Kk. diſſeiſe him, and levie a Fine with Pzoclamations to H. and befoze 
Pꝛoclamations paſs R. K. entred, and then the Pzoclamations paſſed H. the Co⸗ 
nuſe enters, and W. K. and R. K. died; in this caſe it was agreed, that the Fine 
was a Bar to the Iſſues in Tail. Crook 1. laſt publiſhed, 610. And there agreed, 
that a Fine levied by a Tenant in Tail who is diſſeiled to a Stranger who hath 


nothing in the Land, is good to bar the Entail. Idem. 


Diſſeiſor⸗ 


Time to make 


a Claim 


Af there be Tenant foz life; the Remainder to A, in Tail, the Remainder in Fee 
toa Stranger, A. difſeiſe the Tenant foz life and levie a Fine, the Tenant foz life 
enter befoze the Pzoclamations paſt; by this the Eſtate⸗Tail is bound, Crook r. 
faſt publiſh'd, 609. So it is in all caſes where the Fine is levied by one to whom 
the Land is Entailed, oz who may claim as Heir in Tail. 5 
Ik one diſleiſe me of the Land J have in Fee-ſimple oꝛ Fee-tail, and after le vie 
a Fine of this Land with Pꝛoclamations, and J do not make my claim within five 
pears of the Pꝛoclamations had; by this J and my Heirs are barred foz ever of the 
Land. Cook 6, 105. 3. 87. ſuper Lit. 198. I | nf 

And if Jbeing ſuch a Tenant in Fe make a Leaſe foz years, oz be the Lozyof 
any Copy-hold eſtate, and my Leſlee foz years oz Copy-holder foz life oz years be 
oitffed, and I thereby viſleiſed, and the Dilleiſo2 levte a Fine, and neither J noz my 
Leſſee foz pears oꝛ Copy-holder do make any claim, &c. within five pears after the 
Finelevied, hereby we are all barred foz ever. Cook ſuper Lit. 198, 6. 105. 3. 87. 
And ik one viſleiſe me of Land, and after make a Leaſe foz life of it, and then levie 
4 Fine with Pꝛoclamations; hereby J am barred both of the Keverſion, and of the 
Eſtate foz life alſo. Coo. 3. 87. 6. 105. Jenk. cent. 6. caſe 45. Coo. on Lit, 298. 
And if A pzetend Right oꝛ Title to Land, and enter upon it, and put him out that is 
in polſeſſton of it, and then Jlevie a Fine with Pꝛoclamations with an intent ta 
bar him, and he doth not make his claim, &c. by this he is barred foz ever, albeit he 
had the true Right, and J had no Right at all. Cook 3. 79, And this Fine ſhall not 
be ſaid to be by Covin, becauſe the levying of it is lawfull, and the Diſleiſe may 
re-enter, 02 bzinghis Action within the five years, Cook 7, 32. 

Af an Inkant Dilleiſoꝛ make a Feoffment, and the Feoffe levie a Fine with 
Pꝛoclamations, and five years pals; in this cale the Diſleile is barred foz ever: 
But the Infant ſhall have five years after his full age to avoid the Fine; and if he 
enter, yet the Bar againſt the Dilleiſee doth continue. Moor's Rep. 251, caſe 399, 
Ik Tenant koꝛ life make a Feoffment in Fe, and the Feoffe levie a Fine with 
Pzoclamatious, and he in Reverſion 03 Remainder do not make his claim, &c. 

thin five years at leaſt after the death of the Tenant foz like; hereby he is barred 
toz eber. Plow. in Stowell's caſe. 48 

Af a Fine be levied by I. S. Uncle of A. an Idiot, who is ſeiled of the Inheritance, 
the ſaid I. S. dying in the life-time of A; this ſhall not bar the Gzandchild of 1, S. 
Crook 1. 273. | 
Aka Fine with Pꝛoclamations be levied to the Heir, who enters during the 
Non-axe of the Deviſee, and Non-claim within ſive years; this ſhall not bar the 
Deviſck. Crook 1. 145. : | 225 

Ika Dilſeiſe levie a Fine to a Stranger, the Diſſeiſoz ſhall hold the Land in this 
caſe foꝛ ever, fo2 the Diſſeiſe may not claim the Land againſt his own Fine, and 
the Conuſee map not enter, foz the Right doth not pals, But by the Fine the Right 
is extinct, whereof the Diſleiſoz may take advantage, Cook 2. 55. Buckley's caſe, 

If a Dilleiſoz make a Feoffment upon Condition, and the_Feoffee levie a Fine 
with Pzoclamations, and five years pals, the Diſleiſce is barred, But if the Con- 
dition be afterwards bzoken, the Dilleiloꝛ may enter and retain the Land againſt 
the Diſleiſce, and ſhall be holpen by the Non-claim within the five years; and yet 
he is neither Party, noz Pꝛivp in blood oz in eſtate to any Party to the Fine. 
Moor's Rep. 252. Gp | „ 

Af a Diſleiſoz be diſleiled, and a ſecond Diſſeiſo2 levie a Fine, in this caſe if the 

firſt Diſſeiſoz enter within the year, this by the Common Law had pzeſerved the 

Right of the Dilleiler. So that in this caſe the Right of one that might have 

claimed and did not was pzeſervev, Cook 2 part Inſt. 518. . | 

Ak a Copp⸗ holder oz Leſſee top years be ouſted, the Lozv ſhall not have five Pare 
| | afcer 
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after a Fine levied by the Diſſeiſoz after their Eſtate determined, foz hema babe 
an Aſſice pzeſentlyz otherwiſe where the Leſſoz fo2 life is ouſted. Cook 10. 104. 

It mp Uncle diſleile my Father, and after levp a Fine with Pzoclamations:my 
Father dieth , and after within five years my Uncle dies in this cafe the Fe 
is no Bar to me; foz albeit J am Peir to bim that levied che Fine; and 1a 
Pꝛivp, pet my Title to the Land is not as Heir to him, but as Heir ta my Father. 
Leonard Rep. 213. Do if an Infant after ſuch a Fine levied dieth beldze his full 
age, his Heir map enter within five pears after, and yet the rale is e Lets 
ter of the Statute, Leon. Rep. 213. | 

Ak F purchaſe Land of H. and after perceiving my Title defeafable I and that a 
Stranger batha Title to the Land, Jlevy a Fine ok it to another, oz rdke a-Fine of 
it from another with Pzoclamations , with intent and of purpoſe to bar dim that 
bath the Right,and he doth not make bis claim, gc. by this he is barred of hir nige 
kor eber. Cook 3. 79. Doct. and Stud, 83. 1 55. 


Ik the Diſſeiſee die, bis Wife with child of a Don, the Diflviſo2 le vietd u Fine, Compleat 
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the Don is bozn 5 this Don is within the equity of the Dratute, to have bis Right Fine, 


pꝛeterved. Leon. Rep. 214. 

The Fine that muſt be a : War mult be a compleat Fine. And Note that u Fitie 
Sur conu ſance de droit come ceo, &c, is ſaid te be perfected when the Writvf To» 
venant is returned, and theConcozd and King*s fflver duly tntrev,and this:maketh 
the Land to paſs,and from this the pear and day was to be accounted,aldeirit were 
ingroſſed afterwards, Cook 2 part Inſt, 517. 

But the Fine that muſt bar in all theſe cafes mnſf be a compleat Fine ; F which 
giveth a double notice of its perfection ,. one by the ſolemnity ok the Fint in Coürt, 
and another by the tranſmutation of the Poſſeſſion in the Country. And therekoze'if 
one that hath a dekealable Title accept a Fine thereof Sur conuſance de dr6it come 
ceo, &c, and grant and render the lame to the Conuſoz, who doth UAE 
. tion within the pear and day, this Fine is by the Common law no Car 
not compleat, foz he that hath Kight cannot take notice ok it without 1. 
tion of the Poſſeſſion. Plow, 432. 3 Mar, 117. But this is now arent hs ths 
caſes of Fines within 4 H. 7. and 32 H. 8. Cook 2 part Kar 5 42 e 
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Sect. 14. What time he that hath: Right Pat have 5 to mal bis SECT. u. 


** 


Claim, c. to prevent the Bar Th the Fi ine e 
time ſhall be accounted. 6544] 1: 0 ne 
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Fd the opening of this Quieſton take- thefe Sings: 1. That ip he Part . 


tient Common law a Fine (being very anttent ) was a Bar to 
im within a eee 

iges herein. And de this 
oa Dat. 


that had no Ampediment, if they did not enter their 
But by Stat. 34 Ed. 3. 6f Non-claim the Law was chi 
Law, as to a Fine without Pꝛotlamations, oz without ſo manp as 


of 4 H. 7. reguireth, ebe Statute ot Non-claim will lil 80 4H. 7. 
the antient ffrengthof a Fine is rene wed, and it is of ore th WT nf ARA 
fave onelp-that now he that bath Kight hath eime ta pn ation 07 make his 


Claim five-pears after the Fine, Foz this, atid to Co Mara perſons that 


have cauſe to enter oz claim maꝝ enter 02 claim after a Kine levied, there are may: 
things to be known, toꝛ tome perfons have'moze-thne and ſome leſs. And fox: 

the Mualities of the perſons , and their Effates and are to Vee. 
The Perſons are ſuch as have,07 ſuch wa not 8 ente. Some habe Right 
to the thing whereof the Fine is levied; o thers have no R 
ted in the Kine, but to tome things therein, oꝛ illuing out of th 


the ſame. 


to the thing compyi- 


2. Where: Land is given to the Father and his Pate females ofhis hody, Fer the Iſus in 


the Reminder to bis Son in Fe, and he levies aFine withBzoclamations;and dies Tail, 
For him in Ref 


without Deir female; in this caſe the Son ſhall have five years after the ow 
death. vif Tenant foz life, the Remainder fox life be diſleiled, the n 
a Fine, 
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a Fine, and five years paſs, Tenant foz life dics,he in Kemainder ſhall have a new 

five pears. Plow. 373. : 
pe that is within the fürſt Saving of 4 H. 7. is ſuch a one as hath Right at the 
time of the Fine lebied , and ſþall have onelp five years from that time, But be 
that is within the ſecond Saving hath another five years. But he thai will have 
benefitby the fecondSaving muſt be 1. Another perſon, not beitk in tbe firſt Saving. 
2. Ihe Right muſt fir come to him. 3. The Right that comes muſt come after the 
Fine ig ingroſſed. 4. This Right muſt be befoze the Fine ler ted, as where Right 
oz Title ſpall firſf accrue. And therefoze if the elder Wzother be entred into Reli- 
gion when the Father dieth ſeiſed , and the poungelt is diletled at the levying of 
the Fine with Pꝛoclamations, and five years paſs , and after is de arroigned, he 
For a More: fhall be aided by the ſecond Saving. So if a Diſffciſoz of a Pozigagee levp a Fine 
Feor. Pet, , With Dzoclamations , and five years paſs, and after the Moꝛtgageoꝛ pay oz tender 
M [$a 3 the monp, he ſþall have five pears after his paiment oz tender, becauſe his Title 
* firſt accrued after the Pꝛoclamations by the paſment oz tender, by matter tefoze, 
. viz, the Condition, Plow. 372. Plowden thinks that be is at large, and not bound 
to five pears , foz at the time of the Fine levied no wzong was done to him noz to 

theEfate which be claims. 

-: Tenant fo; life and bis Feofſ& levy a Fine, five pears paſs, the Entry foz the 
9 ure is gone. But by Walſh he may habe Formedon after the death of the 
mant foz Life ,- if he fue within fibe years. Catlin contra, betauſe his Right ac- 
crues not firſt after the death of Tenant ſoz like, foz he might have entred befoze. 


Plow; 374+ 7371107 
Hueband and Af . Pusband levpy a Fine with Pꝛoclamations, and after the five pears paſt 
Wife: dies, the Mike by the ſecond Saving of the Statute ſhall bave five pears atcer bis 


death to ſue out her Writ of Dower, foꝛ her Title did accrue to her by the death of 
her Pyaband upon cauſe befoze the Fine,viz.their inter-marriage and Seiſin of the 
Pusband.: But by Plowden ſpe is at large, and not bound to five years, Plow. 373. 
o if a Kenant ceaſe one year befoze the Fine, and another pear after the Pzocla- 
matious; the Lord may have his Ceſſavit 20 pears after. Plow, 373. 
Such as have Night to Land are either Parties, oꝛ Pzivies,oz Eſtrangers to the 
Fine. And theſe are ſuch as cither have a pꝛeſent oz a future Right ; oz ſuch as 
have neither p2efent noꝛ future Right upon any pzecedent cauſe befoze the Fine 
levied and Pzoclamations paſſed , but after the Pzoclamations paſt, oz upon cauſe 
pattly befoze and part]y after the Pzoclamations paſſed; oz that habe future Rights 
by dihers Titles- And then they be ſuch as have oz ſuch as have not Impedimente: 
And there map be ſuch as ba ve either one oz moze Jmpediments;z and thoſe either 
. at oz after the time of the Fine levied. ' | 
Butas to this of the time given, tbefe things are to be known. 
het br tbe anfientCommon lawhe that had Right was to make bis claim, ot. 


. 


Powe the ptar and dap of the Fine levied and the Execution thereof, oz be was 


rred fo2 ever; but this Bar is gone. And if ſuch a Fine without Pzoclamai- 
ons be now le bied, he that Right bach may make his Claim oꝛ Entry, 6c. at any 
We e Bar. Cook upon Lit. 254, 262. 5 „ 
Parties barred: 2, That-the Parties fo Fines that are void of Ampediment at the time of the 
Fine levied, and tbeir.Peirs, are barred of their Right p2eſently, and have no teme 
givcy them to avoid it hy Entry, oc. Stat. x R. 3.7, 4 H. 7. 24, So alſo ſuch Civil 
Cerperations: bodies 02-Cozpozations as bave an abſolute Cffate and Authoꝛzity in their Poſſeſſi- 
eng, s to maintain à Aurit of Right thereof ,. as Patozs and Commonalties, 
| and Chapters, Colleges, Societies cozpozate., and ſuch like, are barred by 


* . 4 


Fines: pꝛetently, as perſons in a natural capacity are barred. Plow, 33 8. | 
Privies barred:.... >. PIjbies in blod.and Pꝛivies in repzefentation , claiming by the ſame Title 
.. as, tbe. Anceltoz claimed that levied. the Fine, are barred by the fame. Fine pze- 
lently, whether they have o2 babe not Ampediment,.4 H. 7. chap. 24. The Pzivies 

AL: W blend as Peirs of tbe Cognizozs,clſaiming by theſameTitle that tbe Anceſtoꝛ had 
that gebied rbe Fine, be barred pzeſcntly by it. whether they be boid ofJmpediments 

For Leſſce for gz öf- Dyer 3. 251. 23 "REEL 2 
, 4. The time is to be- accounted from the firſt commencement of the 241. 
. FOE | itle 
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Title of the party to the Land 3 ſo that if A habe a Leak fo: prars ta chene 
hereafter, and a Fine be levied of the Land vef0ze the Leaſe begin, the Lefſoctþa! 
have five years from the commencement of bis Leaſe to claim, Croo, 24.60, -.. 1 
Edrangers to Fines are ſuch as are neither Parties noz Pzivies ,, who bade Ellrangers rs 
Right to the Land whereofthe Fine is leviedz and theſe either have, oz tber dave dhe Fine ha- 
not Ampediment. Such as at the time ofthe Fine levied. ha ve no natural dzlegal vins doo im- 
Ampediment muſt make their Claim oz Entry within fibe pears n | 
levied and Pzoclamations had, oz thep be barred. Leonard's Rep. 211, Marche's .... 
Rep. 8. Moor's Rep. 251. 4 H. 7. 24. OT 2 1 
A Fine and Ron · claim will bar the Pus band who doch ſuffer the five pears to To Bucon an 
pals, ond the Wife both during that time: but the Wife ſpall have a new fibe Feme. 
pears after the death of the Hus bend. Croo. 1. part, 14. - 


x 


% 


* 7 : 


Af one have two Titles, he ſhall have two five pears to make bis claim ; as To him chat 
where Leſſ& foz life doth levy a Fine, by the Kine which is « Fozfeiture is ane bath two 
Title , and by his death there will be another Title, and he maß take his five pears Titles, 
. account from either of theſe, it is in his election which to take. Jenk. Cent. s. 

Taſe 45. | | 


* * 


Af L and by conveyed by J. S. to A. foz lite, the Remainder to H. & primogenito :.. 


170 


: 0 
and ſo ths Kine Fine bare to 
e ocher moletp. Ifuc in Tail 


five years after. Leonard's Rep. part 1. 21 
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-Ff Tenant in Tail bargain and el bis Land, an 
and five pears poſs, the Iſſue ſhall bave ffvZ hats a 
wife where 'Ecnant fn Kae dien f 
n 
A the Diſeontinue of the 17 (0 
five ears pad, the Tenant tu T an td. 
five years, Blow, 324. 
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Amp Fatbers Bꝛotber nillette 
my Father biid Uncle within five 
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at any time hefoze the end of the fibe pears, notmithſtandin 
| n m to mp Uncle,foz eue e to the Land groweth by mp g —— 


| 8 Dyer 3. bab fue aber in their pollen 
1 | fl 02 Coꝛp tions as ave a po! n their poſſeſſions as 
e hy) an a Writ of of Bight „ 85, a Payoz and.Commonalty , Dean and 
Chapter, Colleges and Societies incozpozate, wall have no moze time than other 


1 "ore burkrd the firſt five pears. Plow. 538. 
„Toa Leſſee 8 abe a 15 beers in 94 de to commence in futuro in Land, and a 
for years. Fine de 1eviev of it | Ffþall have five pears time to make mp Claim, and to ſave 
_ my Right ; and in caſe ofan Intereſſe 5 „ Achall have five years time after 
' the commencement of the term: But one that bath a future Anti reſt die, and 
© the firft term expire , and tbe oy Leaſc begin, and the Leſſoz enter and lex 
. a Finebefozeany Apen ration tommitted, the five years paſs, and then an Ad- | 
—_ A icktstton 19095 granted + z here the Adminiſtratoꝛ ſpall have a new five pears. Coo. 
b roo, 2. 
Infant. "If att Snfont i Diſteitbymake- 3 Feoffm ent, and the Feolfck levy a Fine with pꝛo⸗ 
— and five years paſs, the Diſfeife is barred foꝛ everz but the Infant ſpali 
| _ bave fibe years after he comes of age. to avoid it; and if he avoid it, pet the Bar 
2  astothe Hilleitte doth t Rtinue. it a Diſſeiſo make a Feoffinent on Condi- 
„tion, andthe Feotfte Jeb a Fine with Pꝛoclamation, and five years pals, the Diſ- 
„tele is barred: Bur if che Condition be after bꝛozen, the Diſſeiſoz may enter, and; 
retain the Land againſt the de ok Mogr's Rep. 252. 
Iſſue in Tail. * Ik there be Gzandfathe ather and Don, the Gzandfather being Tenant in 
i Toll, the Father in the ite of the Seon dfather leby a Fine to a Stranger tohich 
en 58 th nothing in Ie any, and alter ib zandfather die, and then the Father die; 


” 5 
7 — 
- 
4 


z 


the Soy is barred by his J. eis Fine but if the Gzandfather ſurbive 
| Wn t i othe Moor's,Rep, 252. o if there be Father and two 

d. the Obes, pa Fine be tLond tailey ko bis Father, and then the 
mii, ee 


Son die without Aſſuez . younger Son is barred. 
vc Fine ?biiti hens dich Aue in the life of lin Father: it is ofhertoiles 
2 15 1. Sg 


Fine by * Dif- 5 1 Dre and Catlin, If the ch boy my ory levp a Fine, oc. there 
£110r Or ö 


Fecffec · he Pine 15 in noe are compꝛited in the firſt 


50 not their kigbt within five pears. 
But by Sputhcorand Weſton contra. 


Re 105 we thaveancty fibe pers. Pl 
— 2 BP | year ow, 3 | 
To him in Re · 2 ider Aemätnd ay = a 8 n Cie life de⸗ 


rerſion or Re- ve pears pe the ſecond Sabin alter 40 


mainder. 
e doth 985 is dilleited the Di 
emed . dero 14 7 ae eee amade N 
AST 5 1 Toh ve 4 ' 51 0 55 bom tbe N 
ter the-Ffn#nid P e Þ oit CAO Noe: anc 
oY Fine, nd te, 92 ; hall Fave abe peas on thence, Nil. 


8, and then he dies wi 
2 170 'fo being bis Formedan int 125 eve 
e ts whe tee ku uture Right hep 
milk ke bim other de five pears bein and ik be bappen ithin a, 
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aw within the firſt ffve years after: the je pb exit heh AB by Siwikin 
thefirlt fiveyear a. his Deir ſhall not have 'motht five b 11 uth time moꝛe 

as to make-up the time in bis Anceſtozs life fot years: it be be an In. Infant, 
tant at the time ot his Anceũloꝛs death, yet be ſpall have bi vne fibe years, to be 
accounted from the Anteſtoꝛs death. Plow, 356. 375. 

If Leſſee foz years, Tenant by Elegit, Statute, oꝛ a Copy-holderit Fee oꝛ foz life, To a Leſſee 
be ouſted, and he in Reverſion difſeiſed 5 they ſþall have but one five pears beitoten for years, &c. 
them to make tdeir.claim, c. and it they do not make their claim within that time 
they are barred ſoꝛ ever; foz all ot᷑ them have pzefentRight ;\ and may being their 
Aaon peelently. Plow. 374. But otherwiſe it is where Tenancfoz life, and he in 
Never ſion is difſeiſed ; fo2 in this cale he in Reberſion is not barred by the tirff 
pears , but ſpall have fivoyears afterithe death of the Tenanc fo? like to bang bis 
Action, gc. Plow. 374. Coo, 9. 107. 

That a Fine levied: beſoze the beginning of a term and Non: claim is no Bar, 

and if be make his claim within five years afterthe term begin, it is well enough. 
Do if one that hath a future Intereſt die; and then a fozmer term expire, andthe 
Lefſoz levy a Fine with Pzoclamations befoze the Adminiſtration is committed, the 
five pears paſs, and then the Adminiſtration is granted here the Adminiftratoz 
ſhall have five years.to claim after he hath abminiſtred. Croo. 2. 60, 61. | 

If a Tenant foz life make a Foxfeitiire by making of 8 Feotfment , and then a 

Fine with Pꝛotlamations ts levteds in this tale the Leſſoz may maze dis Entry oz 
Claim pzeſently 4: 02 when the Beverfion becomies in poſſeſſion by the death ot the 
Tenant koz life, at his choice: Witt where a mon bath vut one Title; it is otherwike. 
As if A. be: Tenantin Tail to him and the Yeirs males of his tody » the Keber- 
fron to B. dis eldeſt Brother, and A! mas aLeaſe of thꝛte lives accoꝛding to 
32 H. 8. and then levies a 4 ne with Pꝛotlamations to C; this Fine now will 
bar from this time, and B. oz hit Peirs muff claim within the firlt five years, and 
ſhail not have five years after the thz& lives ended. Croo. 1. pat, 111. 

And if in thele and fuch like caſes he thut heth pꝛetent Night, end is then without 
any IAmpediment ot all, bꝛing upon himſelf anJmyediment terwards,as by going 
out of the Nealm, oz che like; in thdſe and fluch like cafes he ſhall habe but one” 
five pears firff after the Pꝛoc lamations bad: Coo! 1. 100. 

3. Tbat Cſttangers to Fines that have s pꝛeſent Rigbt,but are let by Im 
ment, Coverture, Anfancp, Padneſs, Jdfocy, Luriacy, o2 abſence out of the Realm bare 20 . 
at the time of the levping of the Kine, ſu sl hove five pears after the time ol the E 5 
Impediment removed. pediment allo. 

And theretoze Cſtrangets impꝛiloned at the time of the Fine levied have e like lmpriſonmenc. 
liberty tog avoid ines as. Infarirs bave 4:  fo2 the Law infendeth they are ſo tloſe 
kcht that thoy know not wbot is done abjon? ;/ and do want liberty to take d 
and to make Entry, vc. and tberefoꝛe no Lacheſs ſhall be im tifed to them. A if a 
Swenger to a: tne betomethj ot᷑ Non ſane membrie, o7'in pꝛiton, the third year 
alter the Pꝛoclamations made, and after the five years berome of Sane memorie, 03 
ent ok pꝛiſon n be chin not be concladen: But il he's; the rake # Hur band, oz gobe» 
yand'Seainthe third pear , and'after five-p-ars is diſcovert, oz within the 2, 
ye ſball be tonnd. But ff the Impꝛilonment happen after the time of the F 
le vied, and befdze the tat Pꝛoclomation made, it ſeemeth they ſþall have five ha 
elfter —ů— fo the Impzifonment is not his voluntary Ac. Plow, 375. 

3791 3667 3601. | 

If a Dif iſce be in pꝛilon, oꝛ become of Non fables memorie befoze the Peoclami- 
tiqns wand aktermve psorg' gets onrof pelton, oꝛ becometh of Sade Lebe. 
bahe five vet Attet this: PIO. 366. | 

4.:TharWomen Cdverr(Eftrangers tb che Fine) wall deve five years after they Cove 
ber viſcavert 10 purſne their Aitzbt: As ik the — dis marriage o of his 
Wife levy. Fido at his Lhd, and die, 125 e ſhall have five pears to make her 
tlaim after drt Pusbandg death! Moot 8.45 N. 134. ifa Keme role 
( av Eftrontteritothe pour Fete nd Arssthe Fins levied lhe fake © 
an. baud; ah¹then wwe pet pots after the matſons had in this kale the 
is * farther time to cla; plow. 19% 378. 20 wy 


iſon⸗ Eſtra — 
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If a Deviſe be of Land fo J: S. an Infant, and be die befoze bis Age and Entry; 
A. B. a Feme Covert his Heir, and the Heir ot the Deviloz levp a Fine with Pro- 
clamgtions of the Land in the life-time of I. S. andthe Pugbandſuffer five pears 
to paſs after the death of J. S; in this caſe the Deir of the Devilie ts barred, and 
bis Wife alſo during bis life: but he ſþall have five years moze affer his death. 
: a Croo 1. part, 14 * . . wo 37 EIT 

tofancy. J. That the Infant regularly bath time foz five pears after be comes to bis full 
| age to make his claim, oc. and ſo he (hall have this time in caſe where be is in the 
others womb at the time of the Fine levieds foz the Law intendetþtþat he bat 
not underftanding to know bis Kight , and when oz bodo to enter os bꝛing his 
Action. Plow. 539. And pet if my Fathers Vzother difleiſe him, and levy a Fine 
with Pꝛoclamations, and a year. after the Pzoclamations my Father , and after 
within the five pears my Uucle diech; in this cafe J by reaſon of mp In fancy ſpall 
bave only fo much. time to avoid the ſame as at the death of my Father remained 
to come of the ſive pears next after the Þzoclamation, and not a neto five pears,,foz 
that I claim by the fame Title my Father had, in whom che firſt five years were 
attached and begun. Dyer 3. An like manner it is where my Father oz other An- 
ceſtoꝛ is diſſeited, and the Diſfeiſoz levies a Fine with Pꝛoclamations, and my Fa- 
ther oz other Anceſtoꝛ dies within five pears after the Pꝛoclamations; in this caſe 
A ſpall not have a new five years, but only ſo much as remaineth of the old five pears 

to make my claim, ec. Plowd. 339, 369, 377. Dyer 3. ; 

A an Infant Diſſeiſte be in the Pothers belly when the Fine is levied, be ſpall 
have five pears from tbe time of his Wirth, fox none are bound to five pears after full 
age which were within age when * was levied and ingroſſed, foz many pears 

be between the one and the ather. And pet he that is bound after the Fine levied, 
and is within age wben it is ingroſſed, goeth not at large, but is bound to five pears 
after bis full age, as well as he that is bozn an Jufant when the Fine is levied and 
ingroſſed. Plowd. 266. 4 | | 
Idiocy or Lu- 6. That Pad-men and Lunatichs (being Eftrangers to the Fine)ſþall have the 
18 like time to make their tlaim, gc. as Jufants bave fox their Indittretion. And Jdi- 
'vts, Lunaticks , and they which have,the-Kechargy , fþall be compzehended in the 
wozds de non ſane memorie, as well as Pad-men. Plowd. 367. 
And if this Infirmity bappen after-the Fine levied, and befoze the laſtPzoclama- 
tion be made; theſe-perſvits ſhall not be concluded by the firſt five pears , but ſþall 
bave 95 pears time after they be cured of their Paladies. Plowd. 3 39, 367, 375, 
ze 377 Dyer 3. 
Abtence bur ot 7. That Cfrangers to Fines being out of the Realm at the time of the levying of 
ieee tbe A er bave five years time after their return to make theitEntrp oꝛ Claim. 


nord. And yet be Which is 
| the other Realm, and with- 
That have d- e divers defects , as Infancy, Coverture, 
vers defecti. 


nat Bey x cw the Fs ie th again and die; tu this caſe the Peirs ſhall 
not ö 

i Gebe | ater the Amped -(p-removed ſþhaſlpzoceed 3 and the Non-claim 
of their Peirs during all the reſidue ofthe laid time of five years bindeth them , a 
theit ſaid Anceſtozs ſhould. have been bound therebp., ik ther — 
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of ſuch Ingeiments d:rinx all the ſaid ſiwe pears. Plowd. 375. Dyer 133. 

And in all theCaſes ol mpediments befoze chis is to be added, That i he wat hath- Beyond See; 
Right be beyond Dea ac {2 time, and never return, pet is he not barred, but he and 
bis Pzirz map enter oz take his Action at anytime; but in caſe he return, be oz his 
Hetcs mutt take bis Action within the five pears after his return. And ſo it is of an lofant. 
Jafant being party to the Fine, and having a pzeſent Right, if he diech during his 
Infancy, be oz bis Peirs may enter oz take his Action at any time. And ſo of a | 
per.ion non compos mentis by the ac of God, oz a man in Pziſon., who is ſo by N 970: 
Act of Lau, ik he die there, oz a Feme Covert, which is by ber own Act, it iþe die 
wyiles lþe is Covert , being no parties to the Fine. Cook 2 part Inſt. 319, 320, 

Plowd, 366. | 
9. That Eſtrangers to a Fine chat have no-pzeſent, but a future Right and ſuch P 3- 
a Right chat growech wholly befoze che Pzoclamations , if thep-be void of Jmpedi- Sg 
ment, ſhall have five pears time after their Right , Litle, Claim oz Jnterelt ace fn men, 
truen to them after che Pꝛoclamations. As if one de non ſane memorie make a = have 8 fi 
Feoffinent , and the Feoffe& levy a Fine, and then the Feoffoz die; in this cafe the ture right up- 
P:ir ſpall bave five years after the death of his Anceſtoz, and not be bound by tþe on cauſe pre- 
five years next after the Fine levied. Plowd. 3 74, | . 
Ak Leſſe fox life levie a Fine, oz make a Feoffment in Fe, and the Feofft levie __ nou 
a Fine zin chis caſe he in Reverſſon oz Remainder ſþall not be bound by the next five [ae memori. 
years after the Fine levied, but be ſþall have five pears next after the death of the Le · To him in Re- 
nanc foz Lifez and if be die within the five years, his Þeirs ſþall have only ſo much verſion or Re. 
time as to make up the time befoze his death five pears. Cook 7,8.Plowd. 33,374. er. 

So if Tenant in Tail in poſſeſſion levy a Fine, and die without Allue ; inthis To him inRe- 
caſe he in Remainder ſþall have time fo2 five years after the death of the Lenant in mainder oc 
Tail without JTuez and if be make not his Claim, gc. within that time, he and bis Reverſion. 
Aſſues are barred fo: ever. The ſame Law is foz him in Keverſton, oz the Donoz if 
there be no Remainder. Plowd, 374. 19 H. 8.7, Cook 3. 87. Dyer 3. Plowd. 374. 

And if Tenantjn Tail diſcontinue in F&, aud the Difcontinu&levieth a Fine with : 
Pzoclamations, and ive years do pets, and the Tenant in Tail diethz in this caſe ; 
the Adue iþ il bave five years aſter the Deſcender co bzing his Formedon, Dyer 3. To che Iſſue is 
Plowd, 374. But if Tenant in Tail diſcontinue rendzing Kent, and die, and the Tal. 

JITue doth accept the Kent, ( wbicþ doth bar him foz bis time) and then the Dif- 

continue levieth a Fine and dieth; in this caſe tbe Iſſue of the Jſſue ſpall not bs 

barred iy the five years after the Fine, but he ſþall have five-pears after the death 

of the JTue: Cook z. 87, Plowd. 374. | 25 bg 

I: a Woztgagee be diſſeiſed, and the Diſſeiſoz doth levp a Fine with Pzoclama- To a Morc- 
tions, and the five pears paſs, and the Pozrgageoz paieth oz tendzeth the monp; in £2849" 
this cafe. be ſpall have time foz five pears aftex'the tender oz paiment ot his mong 
to make his Claim, gc. So if a man levie a Fine of bis Land whereof his Wife is To a Fee 
do wahle. ſhe ſþall have five yeaxs after her Pusbands death to make her Claim, gc. Covert. 
and not be bound by the five pears after the Kine levied. Plowd. 373. Dyer 224. 

Ar Leſſee foz Life be diſſeiſed , and the-Diſſeiſoz oz a Stranger levie a Fine; in To one in Re- 
this caſe he in Keverſton oꝛ bis Peirs ſhall have five pears after the death of-theTe- vccfion.. 
nant fo2 like, and ſpall not be bound to the next five years after the Fine levied. 

Plowd. 374. Cook 9. 33. =" | 2 5 
Ak Leſſe foz Life levy a: Fine fraudulently of the Land to deceive him in Re⸗ To ene in Rep | 

ver ion, the Leſſoz is allowed five pears after the deaeh of the Leſſer faz Life; and verſion. e 

th: Leſozs Raon · claim ſhall not hurt bim where the ine is levied lo deceitfully and 

leccerly that Reverſioner cannot bade notice of it. Cook 3. 77. | 

I. A. ve Lenant in Tail to bim and bis Þeirs males, and the Reverſion in F& To him ia Re- 

to l. A; A. leaſes fo; thee Lives with warcanty againſt all perſous by Leaſe accoze verſioa, 

ding to 3 2 H. 8. afterwird3 A, levies a Fine with Pzoclamations with warranty 

agat iſt all perſonʒ to l. having UTue a Daughter Elizaberh,afterward I. dieth'with- 

out Jae, the there Lives erp.r2z in this-cafe;I. being dead without Allue, and the 

Kixt deſcended co Elizabecd.,: ſþe ig barred by the Fine. Crook 1. part. And pet 

if T nant fo2 Life make a FeoXFmenc, and ſo commit a Fozfeicure,and a Fine with 

P.oclan3tionz is levied, the Leſſos bath TitleofEntey by the Fozfeiture, wo | 

” + en 


of 
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toben the Reverſion falls in poſſeſſion by the death of the Tenant foz Life; and in 
dis caſe he may enter within five years after the Rebderũon doth happen. Crook 
1 part, 111. c . : 

To him in Re. Af there be Gzandfather, Father and Son; the Gzandfather is ſeiſed foz Life, the 
mainder, Remainder to the Son in Tail, rhe Remainder to the right Peirs of the Gzand- 
Uſes; father; the Gzandfather doth covenant by Judenture to mate an Aſſurance to I. s. 
and that it ſpall be to the uſe of him and his Yeirs , and after be ſuffers a Recovery 
againſt him, and leviesa Fine to I. S. Come ceo que il ad de ſon done, and Pꝛocla- 
mations are upon it, and then comes the Statute of 27 H,8.and the Father makes a 
Warranty. Feollmentto the Son , and dies; in this caſe it was reſol ved that the Warranty 
was gone, and that albeit five years paſs in the life of the Gzandfather fo that the 
Entry giben by the Foꝛleiture is gone, yet that he {þall have after the Gzandfathers 
death five pears moze to make his Entry, ec. upon the Title come to him by the 
Remainder in Tail. Moor's Rep. 72. N. 192. 
Tohimin Re- Wy Walſh and Catlin , If a Tenant foꝛ the Life of another, the Kemainder to 
nninder; B. foz his Life, the Remainder to A. in Fee is viffeiſed, the Diſſeiſoz levies a Fine; 
and fibe pears paſs after the Pzorlamations, if he foz whole life and the Remainder 
foz life dies, he ſþall have a new five years, becauſe it is another Effate,and the firſ 
N not to him. Sut by Weſton and Catlin contra, becauſe not another perſon. 
Plowd. 272. | 
They that have a Right of a Reverſfon,02 a Remainder expectant upon an Effate- 
Tail , oz foz Life, ſþall have five pears after theit Title comes unto them to make 
their claim. Cook 2 part Inſt. 518. 3 
Part 4: 10. That Eſtrangers to Fines that have future night upon any cauſe pꝛetedent, 
Eftrangers being under ſuch Ampediments when the Right firff accrueth after the Pꝛoclama⸗ 
chat _ tions, ſpall have five pears after the Jmpediments remobed only to make their 
rure Senn, claim , 6c. And therefore Infants that are born, oz in the Pothers womb, when 
Tofanc: ſich Right doth happen to them, Women covert, Padmmen,Lunaticks,Pziſoners, 
Priſoners? and ſuch as are bepond the Seas, ſpall have this time. And therefoze if a Pozt- 
Lunaticks: gag be diffeiſed, and the Diſſeiſoꝛ doth levy a Fine with Pꝛoclamations, and the 
6-1 hog five pears after thePzoclamations pals, and after thePoztgageoz paieth o2 tendzeth 
Fo 2 Mort- | the mony accozving to the bargain 5 be ſþall have five years after the Paiment oz 
g2geor: Tender, fo) his Title did then firſt accrue to him. Plowd. 378. | 
To an Heir ia IN one abate after the death of a Tenant in F#-ſimple , and make a Feoffmentc 
Fee-fimple? upon Condition, and the Feoff lebte a Fine, and five pears paſs without any 
| Claim made by bis Peirz by this the Petr is barred foz the pzefent. But if aſter⸗ 
ward the Condition be bzoken , end the Abatoz enter, then the Peir may have an 
Aſſile of Mortdaunceſter againſt the Abato2 , oz enter when he will. Plowd. 3 58. 
To him in Re- In like manner, be which hath a Remainder oꝛ Reverſfon depending upon an 
verſion-or Re» Eſtate of Frie⸗held, ſhall habe fibe pears after his Remainder ozReverſion doth fall. 
mainder: And his Deirs, if he die befoze Entry, oc. fþal! have onely five years after the death 


of the particulat Tenant to enter. Plowd. 374. | 

Ts an Heir n 5 if a man had Aue a Don and a Daughter, and the Son doth purchafe Lands 
Fee-liwples ' amd die, and the Daughter entreth as his Peir, and ſþe is diſſeiſed by A. who le- 
| vieth a Fine, and five years paſs without Claim, and ten years after the Father 
bath another Son, who is Beir to his Sꝛotherz in this caſe he ſþall have a nebo full 

five pears after he comes to his full age, loꝭ he is the firlt unto whom the Right de- 
ro him in Re- fcended after the Þzotlamations.” Viowd, 374. But if a ſtranger to a Fine, to 
mainder. whom a Remainder v2 other Title firff accrueth after the Fine, do not purſue his 
To an Iſſue in Right within five years', hereby he and his Jlſue will be barred fox ever. And in 
Tail, {ike manner ifthef Ilſue in Tall. to whom the Title of the Tail firff accrueth, 
neglect to make bis Cleim, ec. within the firlt five pears after his Title accrued; 
hereby he and the whole Eſtate⸗Lail is concluded foz ever. Plowd. 566, 367. 358. 


Dyer 3; | TY | 
Toa Donor in © Mut if Tenant in Tail ſpall levie a Fine with Pꝛotlamations, and after the five 
Tail; ears die withor!t Aſſtrez the Donoz'who is next in the Right ſpall have five pears to 
ing his Writ of Formedon in Reberter; and if he bꝛing it not within this time, 
de and his Þ:irs are foe ever barred. Pleo wd. 371. 


And 
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And if Tenant in Tail diſcontinue in Fee, and the Diſcontinttee doth levy a To che Iſſue in 
Fine with Pꝛoclamations, and five pears do paſs, and the Tenant in Tail dies; Tail. 
in this caſe the Jſſue ſhall have five years atter the Delcender to bzing his For- 
medon in the Deſcender ; and if he b2ing it not in this time, he and his Illues are 
barred foz ever. Dyer 3. Plowd. 374. '2 
11. That Eſtrangers to Fines that have neither pꝛelent noz future Right at the Efrangers chat 
time of levying of the ſame Fines by reaſon of any matter befoze the Fine levied, _ no Right 
whole Right groweth entirely after the Pꝛoclamations, oꝛ partly befoze and partly eie che 
after thePzoclamations,may make their claim when they pleaſe, within the time of Fine. 
Pꝛeſcription. As if a Father die ſeiſed ok Land, His elder Don being pꝛokeſſed, and 
the pounger Son entreth and is diſleiſed,and a Fine with Pꝛoclamations is levied, 
and then the elder Son ts de-arraigned;in this caſe-it ſeꝛms he is bound to no time. 
Plowd. in Stowel's caſe, 337, So if the Husband levie a Fine of his own Land : 
whereof his Mike is dowable , and die, and five pears paſs after his death, the is Bar of Dower. 
not barred ot her Dower , koꝛ her Title to be endowed accrueth after the Fine le- 
vied by her Husbands death, Plowd, 373. So if a Tenant ceaſe one year; and then 
a Fine with Pꝛoclamations is levied , and after the Tenant ceaſeth another pear; 
the Loꝛd may have his Ce ſſavit twenty pears after the Pꝛoclamations, Ploqd. in 
Stowel's caſe; fo; his Right and Title groweth partly befo2e the Fine, and partly 
—— 2 Fine levied, that is, at the end of the two pears of his Tenants Ceaſſer. 
Plowd. 373. 5 | 
12. That Eſtrangers that have neither p2eſent no2 future Right to the Tene-, Eftrangers that 
ments themlelves, but to ſomething out of them, as a Rent,Common,o? the like, oy neicher 
theſe ſeem not to be barred at all by Fine and Non-claim, As ik a Tenant in an- furt R ght to 
tient Demelne levy a Fine, cc. by the Common Law, the Lozd may avoid it by a the Tenc- 
Writ of Deceit when he plealeth, and then the Tenant ſhall be reſtozed to theLand ments, but to 
again, foz the Lo2d claimech not the Land but his Deigniozy,and Services iſſuing ſomelbing out 
out of it. Pod. 370. Sh ' of them, 
And therefoze fuch Fines do not bar ſuch Eſkrangers as have Kent, Common, 
ap, Eſtovers, o2 any ſuch Charge out of the Land; fo2 it ſeems that theſe Fines 
extend onelp to bind the Eſtate, Right, Title, Claim, Entry, and Intereſt in and 
to the Land, and no p2ofits to be taken out of theLand,noz to take away any power 
given to Executoꝛs oz others to ſell the Land. Broo, Fines 123. ds | 
13. And Eſtrangers to Fines that have ſeveral future Nights by divers Titles Part 3. 
growing at ſeveral times, it ſœms, ſhall have ſeveral five years to make their Efrangers char 
Claims, et. commencing krom the teveral times that theit Titles do firſt accrue to Nr b f 
them. Quando duo Jura in una per ſona concurtunt, æ quum eſt ac ſi eſſent in di- mo Tits. * 
verfis. So if one diſleiſe a Fenieſole, and alter marry her and have Iſſue by her, 
and the Yusband is diſleiled befoze Parriage oꝛ after, and then a Fine is levied 
tith Pꝛoclamations, and the Pusband dieth firft;- and afterward the Mike vieth 
within the five pears , the Illue being of full age, the five years paſs; hereby he is 
Hound as Meir to his Father; bitt he ſhall Have five pears mo2e after the death of 
his Bother to make his Claim, r. Plowd. 357. 368. 372: So ik the Husband make 
a Feoffment of his Mikes Land to another upon Condition, which is broken, and 
He levieth a Fine of this Land, ind the Yusband hath Iſlue by his Mike and dieth, 
and the firſt five pears pals, and then his Mike dieth; hereby he is barred of the 
Title by the Condition, but he ſhall have five vente moze to make hisClaim as Heir 
to his Bother. But ik Lands be given to H. fo2 the Life of A. the Nemainder to B. 
fo2 Life, the Kemainder to H. in Fee, and H. is diſſeiled, and after the Diſleiloꝛ doth 
tevp a Fine with Pꝛoclamations, and five pears pals; in this cale H. is barred both 
of his pꝛelent and future Eſtate fox Like, and hall have no farther time to make 
his Claim, #r. And yet if Ceſtvi que vie, and he in the mean Remainder die, H. N 
ſhall have another five years to pꝛeterve his Nemainder. Plowd;367, So it is if 
And be given toH.fo2 the life of A. the Remainder to him koz the like of B. the Re⸗ 
mainder to him koꝛ the like of C. and he is diſteited and the Diſleiloz levieth a Fine 
with Pꝛoclamations; in this cafe it is ſaid, H. fo his pꝛeſent Right ſhall have five 
years by the firſt Saving of theDtatutc,and five pears after the death ol A. by the le⸗ 
cond Saving of the@t:tu:e.Plowd, 368. So if Tenant fox Like, the Remainder in 
a P F& 
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Fe make a Feoffment in Fee, and the Feoffz levy a Fine wich Pꝛoclamations, 
and he in the Remainder ſuffer the five years to paſs; in this cale he is barred of his 
Entry upon the Alienation fo2 the Fozfeiture, But it hath been held that it the 
Tenant foz Life die, he ſhall have another five years time to bzing his Forme- 
don in the Remainder, Plowd, 573. 357 368, 372. I 1 
Ik there be Gzandfather, Father and Son, and the Gzandfather is ſeiſed foz Life, 
the Remainder to the Son in Tail, the Remainder to the right Heirs of the Gꝛand⸗ 
father, the Gzandfather covenant by Jndenture to make an Aſſurance to I. S. any 
that this ſhall be. to the uſe of him and his Heirs, and after he ſuffer a Recovery 
againſt him, ann levy a Fine to J. S. come ceo que il ad de ſon done, and Pꝛocla⸗ 
mations upon it, and after the Statute of 27 H. 8. is made, the Gzandfather make 
a Feoffment to the Son and die; in this caſe it was held, that the Son ſhall have 
one five years after the Fozfeiture , and another after the Gzandfathers death. 
Moor's Rep. caſe 1832. | 3 8 
14. If one dilleiſe a Feme lole, and then marry her, and have Iſſue by her, and the 
Yusband is diſſeiſed befoze oz after marriage, and a Fine with Pꝛoclamations le- 
vied, then the Husband, and after the Mike die within five years, the Jſſue being 
of full age, the five years paſs; in this caſc he is barred as Yeir to his Father, but 
he ſhaͤll have other five years after the death of his Pother.Plowd. 367. Do if Hus⸗ 
band makes a Feoffment of his Wifes Land upon Condition, which is bzoken, 
and he levieth a Fine with, c. the Husband hath Illue by his Mike and dieth,the 
firſt five years paſs, and then the Wife dieth; in this caſe the Heir is barred of his 
Entry foꝛ the Condition as Heir to his Father, but he ſhall have five years after the 
death of his Father to claim. cc. Plowd. 367. 


Rogers, 


SECT. 1s. Gf. 1 s. Where a Fine ſhall be aBar as to onePerſon and not to 
another, and as to one part of the Land and not to another. 


at .. T Lands be entailed to theYusbany andWikfe,aud theVeirs of their two bodies 
- way Ifue in ¶ alone, and the Yusband alone levieth a Fine of this Land; this as to the Bus- 
oY band the Tenant in Tail, and his Jſſues,is a Bar, but not as to the Mike, fo; ſhe is 


Recovery. Zenant in Tail ſtillʒ and yet it ſeems ſhe map not now luffer aRecovery of theLand. 
Gook 9. 140, 14.2. | | 

Bar to Iſſue in Ik there be Tenant in Tail, the Remainder in Tail, and the Tenant in Tail bar- 

Tail. gain and ſell the Land by Deed invented and inrolled , and after levy a Fine with 
Pzoclamations to the WBargaine Sur conuſance de droit come ceo , &c. in this 
caſe as to the Tenant in Tail and his Iſſue there is a Bar, but as to all others this 
is no Bar, albeit they never make Claim, Entry, cc. So if the Tenant in Tail levp 
a Fine of his entailed Lands, this is a Bar to him and his Iſſues; but as to others 
it is no Bar at all, And therefoze he in Remainder oꝛ Reverſion , when the Ke= 
mainder oz Reverſion happens to fall, map enter notwithſtanding the Fine, Cook 
10. 95. 9. 106. 


ber co ht Ika man attainted of Felony oz Treaſon levy a Fine of his Landzthis Fine as 
King. to the King and Lo2d of whom the Land is held is of no fozce at all, and no Bar at 
all to thetr Title by the Fozkeiture, but as to all others it is a good Bar, Cook 

9.106. 153 c 5 

Bar to the Ik Tenant in Tail, the Remainder to the King, levy a Fine with Pꝛoclama⸗ 
King. tions, this, albeit it may not bind the Ring, pet it will bind the Iſſue in Tail. 


Moor's Rep. caſe 258. H. 7. gabe Land in Tail to Verney, whoſe Iſſue was dil⸗ 

ſeiſed, and a Stranger in Deiſin levies a Fine with Pꝛoclamations, and five years 

pals, the Keverſion in the Crown; it ſeems here the Iſſue only is baund in what. 

time the Fine is levied, and no other Iſſues, by 32 and 34 H. 8, Moor's Rep. 665. 

Infant. If one levp a Fine that is of full age, and joyn therein with another that is with⸗ 
| in age; where it ſhall be reverſed as to one, and ſtand good as to the ocher in luch a. 
caſe; lee Leonard's Rep. page x15, 116. | 8 

If Tenant in Tail diſleile the Diſcontinue , and levy a Fine, and the Pyocla⸗ 

h ; mations 
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mations paſs, and the Diſcontinttee makes continual claim during the Pzoclama- Bar to Iſſue in 
tions, and after the Tenant in Tail dies, and the Dilcontinuce enters ; ic ſ@ms by Tail. 
this the Fine is avoided not only as to the Dilcontinuee, but as to the Iſſue in Tail, _ and 
As where Land is given to Yusband and Wife in ſpecial Tail, and the Husband 385 
levies a Fine; by this the Illue, but not the Wife, is bound. Moor's Rep. cafe 
256. And ik Lands be given to Yusband and Mike in Tail, and the Pusband by 
Fine and Deed inrolled aliens in Fe and dies; the Wife may enter by 32 H. 8. 
chap, 28. And by this Entry the ſhall recontinue the poſſeſſion to the Heir. Moor's 
Rep. caſe 90. 
If one levie a Fine of Lanvs in autient Demeln, and of other Lands together; 
this Fine as to the Lands in antient Demeln is no Bar, but as to the other Lands 
it may be a Bar. 7 H. 4. 44. F. N. B. 98. 
Ser moze to this Crook 1. laſt publiſn'd, 469. | 
But in caſes where a Fine is defedive foz the diſability of the perſon of the Co- 
nuloz, oz of his Eſtate, oz becaule it is not ditly levied foz the manner and o2ver of 
levying of it; there in ſuch caſes the Fine will be no Bar at all, noz will there be 
need of any Entry oz Claim to avsid it by him that Right hath, where it is void be⸗ 
foze. Der moze foz the Bar of a Fine, Leon. 1 part, 396. Crook 2. 68g, Bendloes 
| Rep. 74, 75» 178, 179. Leon, Rep, caſe 110. Jenk. cent. 4, caſe gy. Latche's Rep. 
64, 73. Moor's Rep, caſe 679. Bendloes Rep. 174. 


Who may enter or claim to avoid the Bar of a Fine, and hom; Part 2. 
and what Entry or Claims ſhall be ſaid tobe good, 


Fo? this purpoſe, Claim ts the challenge of the Dwnerſhip oz Pꝛoperty that he Claim what, 
hath not tn poſſeſſion, but is detained from him by wong. One that is a mere 
ſtranger cannot enter to avoid a Fine, without commandment oz aſſent of the Par- 
ty who hath the Right. But a Guardian in Soccage, oz Leſſoz, oz he in Reverſion 
after an Eſtate fo; Life oz Years, oz the Lozd of a-Copy-holder, may foz himſelf 
and his Tenant both enter oz claim, &c. foz the pzivity that there is between them, 
the Infant, Leſſee oz Tenant, and Copy-holder, Cook 10. 104. Oo that if a Fine 
be levied of my Land, and a Friend of mine who hath Right doth enter to my uſe 
without mp appointment, and the Conulee doth re-enter, and five years paſs, by 
this Jam barred. But if J hadagreed to it within the five pears, then had it ben 
queſtionable, Crook 1. laſt publiſh'd, 562. Det Cook upon Lit. 254, 260. 
Where the Eſtate contained in a Fine ſhall be within five pears after the Pꝛo⸗ 
clamation lawfully defeated; by this the party hath loſt his whole Eftace, both 
againſt him which did reverſe the ſame, andall others which hav Title oz Right 
paramount, and made no claim within the five years, albeit he which dath bzing 
the Action have not Judgement and Execution within ſeven years after the Pꝛocla⸗ 
mations. Plow. 358, 359. 7s 
In like manner, if there be Tenant fo2 Life, the Remainder foz Life, the Re- 
mainder in Fee, and the firſt Tenanc fo2 Life aliene, and the Aliente levie a Fine 
with Pꝛoclamations, and the ſecond Tenant foz Life enter, oz claim, as he map; 
he will by this avoid the Fine againſt himſelf and againſt him in Reverſion allo, 
Plowd. 359. But Infants, Pen de non ſane memorie, and ſuch as were beyond the 
Seas, were bound to no time by the Common Law, So that if a Father Diſleiſce vie 
within a year after the Fine levied,befoze the Statute of Non-claimzhis Heir with⸗ 
tn age, he needed not to have made his Claim, foz he was no moze bound when the 
Right deſcended, than when he had a pzeſent Night at the time of the Fine levied, 
Do Jnfant in Remainder oz Reverſion was not bound by the Non-claim of the par- 
ticular Tenant. Plowd. 358, 359. And of an Advowlon one may pzeſent wichout Of an Adron« 
any Claim. Bendloes 133. There are four ſozts of Claims uſed to defeat a Fine, ſon. : 
whereof two are by Reco2d, viz, Action real, and entry of it at the Foot of the Fine; What Claim is 
and two ſozts are by matter in the Country, viz, by an Actual Entry, and by a 800. 
Claim. And by ſome of theſe the antient Right is pzelerved, 'Plowd. Stowel's caſe. 
It hath bien ſaid that a Claim made in ths Recozd of the Foot of a Fine ſhall be 
ſufficient to ſave the Right of him that makes it 3 but in Leon. 2 part, 53. the con- 
| Þ 2 trarp 
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tkary hereitnto is ſaid to be agreed by all the Juſtices and Pꝛeignotharies in one 
Brafier's Caſe: And that if a Diſleiſo levie a Fine, and the Diſleiſee to pzeſerve 
his Right enter his Claim ſo, that this will not avoid the Statute of 4H, 7. Se 
Low Zouche's caſe in Plow. Cook 2 part Inſt, 518, And the Clatm muſt now be 


by Action oz Entry. De ſect. 17. part 7. 


— — 


Sect. 16. The Expoſition of a Fine, and how it ſhall be taken 
and conſtrued , and how it ſhall work and enure. 


T* Rules foz the Expoſttion of it are ſuch as theſe, . 

1. A Fine ok Lands Sur cogniſance de droit, &c. doth admit the poſſeſſion 
of the Land of which the Fine is levied to paſs by the Fine. But a Fine 
Sur conuſance de droit capt', &c. levied of Lands, doth only pals the Right 
of 4 Conuſoz in the Lands of which the Fine is levied. M. 1649. Stiles 
Regi 5 148. : 

2. Every Fine by pzeſumption of Law ſhall be taken to be ſuch whereupon 
Pꝛoclamation is made, unleſs the contrary be ſhewed, and a Fee-ſtmple determi⸗ 
nable doth paſs by it as ſoon as it is levied, and the Pꝛoclamations do not make 
the Eſtate, but enure to the Eſtate. made by the Fine, and declare it to be a Fine 
by the Statute, Poph. Rep. 63. | | | 

3. Ik there be a Repugnancy in it, the firſt part of it ſhall and, and the laſt be 
left out. Jenk, cent. 2. caſe 96. cent, 6. caſe 50. 

4. The Statute of Fines was made foz the Security of Purchaſozs and Poſleſ- 
ſozs of Lands, and therefoze ſhall be taken moſt ſtrongly againft him that levied |. 
it, and againſt all them that pzetend Right oz Title; and foz the greateſt advan 
tage that may be foz the Poſſeſſoz of Lands, who, by whatever means he can, may 
make his Fine fozceable, Poph. Rep. 65. 

5. Where one levies a Fine to another that gives no Intereſt but by way of 
Eſtoppel, as where he that levies it hath nothing in the Land at the time, and the 
Conuſe hath nothing in the Land; yet by ſuch Fine he may be barred of an 
Eſtate⸗Tail. Crook 2. 175. > 

6. That where any Fine is levied, it ſhall be ſaid to be all that term wherein ic 
ts levied in pectore Judicis, to amend it, oz reverſe it foz Erroz, as the Judges ſee 
cauſe. Latche's Rep. 180, - | 

7. This kind of Aſſurance is the beſt kind of Aſſurance of all others. Foz by the 
antient Common Law it was of ſo great fozce and ſo high a Bar, that it did not 
only bar and conclude the Parties and Pꝛivies to it and their Heirs, but alſo all 
others of full Age, out of Pziſon, of good Pemozy, and within the four Seas, the 
dap of the Fine levied, if they did not make their Claim within a year and a day. 

8. A Fine, as to the conſtruction of it, ſhall be in the ſame condition and quality 
as a Charter, oz other Conveyance between party and partp, and nedeth not to 
have ſuch a pzeciſe fozm as a Writ oꝛ Judgement, foz it is but a Conveyance of 
Recozd, Cook 5. 38. 

9. Albeit the fozce of a Fine be ſomewhat enfebled by ſome Statutes, pet it is 
fill of great fozce and efficacy, and will wozk one way oz other. So that ſometimes 
it wozketh by way of Gꝛant, and paſleth all the Right and Intereſt of the Conuſoz 
to the Conulee: Sometimes it wozketh-by way of Extinguiſhment oz Dulpenſion : 
Sometimes by way of Fozfeiture : Sometimes it wozketh by way of Eſtoppel: 
Sometimes by way of Releaſe: Sometimes by way of Dilcontinuance: Same- 
times foz, ſometimes againſt a Remitter. But it doth perpetually bar the Conuſoz 
and his Heirs of all p2eſent and future Right, and poſſibility of Right, oz other 
collateral benefit to the thing whereofthe Fine is levied. And if it be a Fine with 
Pzoclamattons, it doth in time become a perpetual Bar to all others alſo that have 
Right, except they do take care to pꝛevent the Bar by their Claim, Entry oz Acti- 
on, within five pears after the Pꝛoclamations ended, Stat. of Fines 18 Ed, x, 
Plowd. 265. 358. | 
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Ik a Leſlee foz Life levy a Fine to a Diſſeiſoz, this is a fozfeiture of a Right to Forfeiture by 
him that hath but a Right. Cook 2. 55. in Buckley's caſe, Its 

Af there be Tenant foz like, the Remainder in Fee, and the Tenant foz life 
leaſe at will; and the Leſlee fo; Iffe levy a Fine come ceo que il ad de fon done, Eſteppel. 

&c, to the Tenant at will; this is a Fozfeiture , and neither the Tenant fog life 
no} at will may plead quod partes finis nibil habuerunc , &c. fo2 they are Eſtop⸗ 
ped by it, and he in Remainder may enter. Cook 2. 55, Buckley's caſe, 

A Fine carrying Rent and Land to the perſon , the Law may marſhal it: And Expoſition of 
how. Crook 1. lait publiſhed, 326 a „33 

Where one doth enfeoffe another of Land in Fee , rendzing Rent, with a Con- ERoppel by ic, 
dition of Re-entry foz Ron⸗papment of Rent, and the Feoffoz at the ſame time by Excioguich- 
Indenture doth covenant to levy a Fine of the ſame Land to the Feoffee to the went by it. 

Uſes and Conditions in the Deed of Feoffment mentioned, and after a Fine is 

levied Sur conuſance de droit come ceo, &c. accodingly; in this caſe the Fine Releaſe by it. 
tall enure as a Releaſe, becauſe the Conuſee hath the Fee befoze, And it ſhall 

not wozk by way of Eſtoppel, albeit it be Sur conuſance de droit come ceo , &c. 

And therefoze the Rent andthe Condition remain, and are not extinct. Dyer 157. 

Firz, Eſtoppel 211. Cook 2. in-CromwePs caſe, | - 

Where there is a pzecedent Agreement among the parties, as a Feoffment oz Eſtoppel by it. 
the like, there the Fine ſhall not wozk to paſs any thing, noꝛ by way of Eſtoppel, 
but only by way of Coꝛroboꝛation, and ſhall be guided by the pzecedentAgrement, 

And therefoze if a Feoffment be mave to two and their Heirs, and after a Fine is Rel-aſc by ic. 
levied to them two and the Yeirs of one of them; this ſhall enure as a Releaſe, 

and ſhall not alter the Effate, But if there be no pztcedenc Agreement, it ſhall - 

wozk as it may. Cook 10. 96. in the Lord Cromwell's caſe, 

A Fine and Recovery will not deſtroy an Eſtate Executozy that depends upon Contingencies 
Contingencies. But it may deſtroy a Remainder, Paſch, 24 Car, B. R. Stiles uy ed by 
Practical Regiſter, 147. 1 ; 

The Intention of the parties hath a great inflitence in Fines , and the Agre- Intent of par- 
ments therein contained. And therefoze in Kelley's caſe, 38 Eliz. where one levied ties in a Fine: 

a Fine of a Pannoz and great quantities of Land in ſuch and ſuch places to one | 
who rendzed the ſame back again to the Conuſoz , he finding many years after he 
had not ſo much as was mentioned in the Fine; laboured to hook in moze of the Render. 
Conulſoz's Land that he had in the place at that time. But it was agreed and re⸗ 
ſolved by the Judges, that nothing ſhall be ſaid to be rendzed but what is given by 
a Fine, let the Contents be what they will. And therefoze if one be to paſs his Pan- 
noz of D. to another by Fine erecuto2y, and he do it by the name of the anno? of 
D. and ſo many Acres of Land in D. and S. being the Towns in which the Pan- 
no} lies, and after this the Conuſoz doth purchaſe other Lands in thoſe Towns, 
the Fine: ſhall not operate topaſs any of the Land newly purchaſed. Popham's 
Rep.105.And if there be aDeed to declare the purpozt of aFine,and of what things | 
it is agreed it ſhall paſs,it ſhall not be taken to extend farther than theDeev,noz far- a 
ther than the Intent of the parties, it that may appear by wozd oz deed, And there⸗ Uſes; 
foze if A have an hundzev Acres of Land in a Clole in D. and I. S.hath another hun⸗ 
dꝛed Acres in the ſame Cloſe and Town, and l. S.hath alſo an hundzed Acres ot Land Whac doth paſs 
in the ſame Town out ok this Cloſe, and J intend to levy a Fine tol. S. ot the whole by ic 
Cloſe by the name of two hundzed Acres of Land, with a Render as befoze , and 
I do ſo; this Render ſhall not enure farther than to the Land intended and agreed 
upon. Poph. Rep. 104, 105. Sd Bulſtr. 3. part, 318, 319. If A. have ten Acres 
in D. and B. have ten Acres in the ſame ville, and A. leviesa Fine to B;. of twenty 
Acres, and B. doth grant and render twenty Acres in Fe ; by this A. ſhall not 
have from B. the other ten Acres, unleſs there be ſome ſpeciał Agreement between 
them foꝛ itʒotherwile the Conuſee ſhall not render moꝛe than he doth receive, unlels 
there be ſome Agreement between them fox it. So if one covenant to levy a Fine of ; 
all his Land he hath by deſcent on the part of his Father , and he hath ten Acres 
of the part of his Father, and ten Acres of the part or his Pother , and he levies | 
a Fine generally of the whole; by this nothing but the ten Acres he had of the part- 
of his Father paſſeth. And if one be Tenant foz life oz years of ten Acres of Land 
in 
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in Dale, and have the Fe-ſimple of ten Acres moze there in Dale, and he doth bar- 
gain and ſell all his Land in Fee, having ten Acres in Fer, and ten Acres by Leale, 
and then levy a Fine of twenty Acres of Land there; by this the ten Acres he hath 
in Fee only ſhall paſs , the Fine will relate to«he firſt Agreement, and the quan⸗ 
tity in Fines is not material. Cook 2. 76. 3. 77. Bulſtr. 3. 317, 

A Fine upon a Releaſe (as it ſeems) map nat be intended to the uſe of any other 
but to him to whom it is levied, unleſs an Uſe be expzeſſed in the Fine, oz in ano- 
ther Died; foz if ſuch a Fine belevied by a Stranger to a Tenant foꝛ Life, this is 
no fozfeiture of his Eſtate, as it is, if he take a Fine Sur conuſance de droit, &c, 
Noz map he that hath cauſe ſay in this caſe that he had nothing in the Land that 
levied it. And ik a Diſfleiſoz be, andthe Diſleiſe levieth a Fine upon a Releaſe, 
that thereby his Right is Cone. Leonard 3 part, 36, 37. 

This kind ot Aſſurance is a peremptozy Bar to all Entails, whether the Heir do 
claim within five pears oz not, if he mult make his Claim by him that levied the 

tne. Dyer 3. | 
F Where a Tenant foz life is and a Remainder in Tail, and a Remainder in Tail 
after it, and the Tenant foz life and he in the firſt Remainder levy a ine Sur conu- 
ſance, &c. this is no Diſcontinuance of the firlt oz ſecond Remainder. 

So if Yugband and Wife levp a Fine of Lands of the Wife , all the Effate 
doth pals from the Mike, and all Charges by the Yusband upon the Land mave be⸗ 
foze the Fine ſhall determine by his death; foz the Law will conffrue the Eſtate of 
Teuant in Tail to pzeceve, and the Eſtate of the Tenant foz Life to ſuccied, ut res 
magis valeat quam pereat, Cook 1. in Bredon's caſe, _ | 

Albeit there map be ſome little variance between the Covenant and Fine in the 
Perſon , Time, Lanvs oz otherwiſe, pet this may be holpen by Averment ; and 
ſo it map be good. Cook 2. 76,77. | 

I Tenant foz life and he in Remainder in Taillevy a Fine, this is no Diſcons 
tinuance, but it is a Foxfeiture ;-vtherwile it is if he joyn with him that is in Res 
mainder in Fe. Crook 1. laſt publiſhed, 828, . _ 

If Land be given to A, foz life, to B. fozlife , to C. in Fee, and B. being in 
polleſſion doch levy a Fine to a Stranger Sur conuſancede droit come ceo, &c. 
A. dies; in this caſe C. may enter foʒ the Fozfeiture within five years, oz after his 

If Tenant foz life of an Advowlon levy a Fine of it, this is a Fozfeiture, and 
he in Reverſton may pꝛeſent without Claim. Bendloes Rep, 13 3. 

If there be Leſſee foz life, the Remainder foz life, the Remainder in Fee, anv 
the r fo2 life in yoſlefſion levieth a Fine Sur conuſance de droit, &c.to his own 
uſe; in this caſe there is a Fee-limple that accrues. Leonard's Rep. 66. quære. 

If Tenant in Tail be, the Remainder in ee, and the Tenant in Tail doth bar⸗ 
gain and ſell the Land by Deed inrolled , and after doth levy a Fine of this to the 
Bargain with P2oclamations; by this no alteration is made as to him in Re- 
mainver, ko the Fine enures by way of Confirmation. But if the Fine be befoze 
the Inrolment , there the Conuſe take by the Fine. And ik the Fine be to 
another, and after comes the Inrolment, this will avoid the Fine. Bulk. 2 part, 
34. Vide Hind's caſe, Cook lib. 4. fol. 20. 

If Tenant in Tail levy a Fine, and he to whom the Remainder in Tail oz other 
Title firlt accrueth lufker five years to yaſs without Claim; this Latcheſs of the 
Anceſtoz will bar the Jſſue.. Dyer 3, Vide Stowel and Zoucbe's cafe, Plowd. 

If a Reverſion of an Eſtate⸗tail be granted by Fine aud Warranty, and this is 


death, at his election. Leonard's Rep. caſe 31, 66. 


ance, Reverli- nat executed during the like of the Gzantoz this is no Diſcontinuance. Lacches 


on batred by 


Rent extinQ 
it. 


Remitter, Iſſu e 


Rep. G5, - 35 ; | | | 
That a Rent extinct by a Fine may be in Eſſe as to a Stranger. M the Cale, 
Cook 7. 38. Lillingſton's caſe. | | 
No Remitter ſhall be to che Iſſue in Tail after a Fine with Pꝛoclamations 


in Tail barred Ięnieb by the Tenant in Tail. Moor's Rep. 1 14. caſe 256. 


Iiantbene: If an Infant bargain andſell,, and afcerlevy a Fine upon it, by this Fine the 
i. Bargain is made good, Moor's Rep. caſe 121. | | 
Part 14. Na Tenant foz life of Land let a parcel thereof to hold at Mill, and being in 


polleſſi⸗ 
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poſſeſſion of the reſidue levies a Fine of the whole, the Leſſoꝛ enters into the and, 
which is let at will in point of fozfeiture inthe name ofthe whole; this is a good Enrry in part 
Entry fo2 the whole. But it were otherwile if the Diſſeiloꝛ ſo leale part of theLand; eins che 


"whereof the Diſſeiſin is committed, and the Diſleiſee entreth into the Land in the ma 


poſſeſſion of the Diſleiſoz , in the name of the whole; this ſhall not reach to the _ 
Land leaſed, fo; he is in by Title: oz when Tenant foz Life lcaſeth at Mill, and Leaſe at Will 
after levieth a Fine, the Will is determined And ik Welle foz life be, Remainder termine. 
fo2 like, Remainder in Fee, Leſſee foz life in poſſeſſion levy a Fine Sur conu- 
ſance de droit come ceo to his own Uſe ; upon this Fine a Fee-ſimple accrues. 
Leonard Rep. 51. quzre, 5 
Ik one hath ten Acres of Land foz life, and ten Acres in F&-ſimple there allo, What paſſech 
aud he ſell his ten Acres of Fee-ſtmple Land in Fee , and levy a Fine of it by the _ 
name of twenty Acres; it is laid in this caſe , that this Fine ſhall uot paſs moze 
then the ten Acres of F&e-ſtmple Land. f . ” 
And if. one covenant tolevy a Fine of all his Land which he hath by deſcent in 
D. and he hath other Land there which he hath by Purchaſe, and he levies a Fine 
generally; that by this nothing but the Purchaſe-land palleth. Om 
Do if one covenant to levy a Fine of the Land by deſcent on the part of his Fa- 
ther, whereof he hath ten Acres, and he hath allo ten other Acres, which he hath by 
deſcent on the part of his Mother. But in thele caſes it is dangerous to him that doth 
levp a Fine. And pet it is held, that ik A. hath ten Acres of Land in Dale, and B. hath 
ten Acres of Land there alſo, and A. doth levy a Fine to B. of 20 Acres in D. and B. 
doth render to A. again twenty Acres in D. in erz that by this the other ten Acres 
ſhall not paſs to A. except there be a ſpecial Agreement between them foz it. Cook 
2. 76. 3. 77. Bulſt. 2 part, 3 18. | | or” 
If a Dilleiſee levy a Fine to a Stranger of the Land; in this cafe it hath ben Diſſeiſor and 
ſaid, that the Dilleiſoz ſhall hold the Land foz ever; foz the Diſleiſce againſt his Pilſciſce, 


own Fine cannot claim it, and the Conuſee cannot enter; and the Right which the Excioguih- 


Conuloꝛ had cannot be transferred to him, but by the Fine; the Night is extinct, ment of Right 
whereof-the Diſſeiſo2 ſhall take advantage, Cook 2. in Buckler's caſe, 35, 79. . 
40 Elz. But the contrary was held by Crawly-and Reeve Juſtices, Trin 19 Car. 
and that it gives no Right to the Difſeiſo2, but ſhall enure merely by way of Eſkop⸗ Eftopye!. 
pel; and Eſtoppels bind only Pꝛivies to them, and not a Stranger. March. 
Rep. 105. pl. 180. | 0 | | 8 

If A. grant a Rent in Fe to B. out of his Land, and B. die feiſed of it, and it 
doth deſcend to his Daughter who hath an Yusband , and they two levy a Fine of How ir ſhall bz 
the Rent to C. and D. and the-Yeirs'of C. to the uſe of C. and D. and their Heirs ken. 
fo; ever; in this caſe they are Joint⸗tenants of the Rent, Hutton's Rep. 112. 1 
Hil. 6 Car. Co, B. Parnell and Bridge*s caſe. | OO 2 

A Feme Covert, Tenantfoz life, had a Fine come ceo, &c, levied to her and | 
her Yusband , who did render foz years, and it was a Quzre'if not a Fozfeiture; Forfeiture. 
and there held, that if Tenant in Tail within 11 H. 7. accept ſuch a Fine, that is 
. a Fozfeiture , which is not Law. Se Cook 3. Sir George Browne®s caſe. | 

yer 148. IEG 1 „„ 008 5e7 
Ak a man bargain and ſell a Reverſion , and afterwards levy a Fine thereof to Where one is 
the Bargain and his Heirs, and afterwards the Deed is inrolled; in this cale in Land by , 
the Bargainee ſhall be in by the Fine, and not by the Bargain and Sale, and Jn- Tide + "% E 
rolment ofthe Deed. But this will avoid mean Charges upon the Land, and pet . 
not develt the Estate ſettled by the Fine. Cook 4. 71. Hlind's caſe. 5 | 

Ik a Conule render in Tail to one Conuſoz, reſerving Rent,and-if he die with⸗ Per ;. 
dut Iſlue, the Remainder to another of the Conuſozs and his Heirs, the Tenant Render. 
in Tail ſuffers a common Retoperp; in this caſe it ſhakl be a Reverſion, being by often of 
Fine, and the Kent is not extinct, fo the Gzantee was always in Poſſeſſioy,zuv it 1 
is diſtinct from the Land. Crook 1 part, laſt publiſhed, 727. " TY | 
In a Formedon bzought by the Iſſue in Tail, the Defendant pleaded in Bar, The Pleading 
and confeſſed the Eſtate⸗Tail; but ſaith, that bekoze the death of the Tenant in *f * Fine, how 
Tail l. S8. was ſciſed in ex and levied a Fine to him, and five years paſſed :in r | 
this caſe , upon this Plea, it ſhall be intended that J. S. was in by Diſleitt , and 


lo 
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fo a good Bar to the Iſſue. xo Car. B. R. Marche's Rep. f. 
Diſtreſs for A Fine was levied of Land after 27 H. 8. and a Declaration of Uſes by Inden⸗ 
Rent without tuxe, to be to the intent that the Conuloz ſhould have 10 l. Rent out of it during 
Clauſe of his Life: And it was the opinion of the Court, that he might viſtrain foz this Kent, 
| Dillrels: without any Clauſe of Diſtreſs , by virtue of the Claule in the Statute of Uſes. 
Dyer 362. # 
Exciiguiſh- If Tenant in Tail of a Rent out of a Pannoꝛ ſhall levy a Fine to him that 
ment of aRent. Hath the Mannoz, of the Mannoz it ſelf out of which the Rent is Jſſuing ; it ſems 
by this Fine he hath barred himſelf of his Rent, Croo. 2. 69g. Hil. 22 Jac. B. R. 
Heliot and Sanders Caſe. 


FineWith a The Conuſance of a Fine, and a Gzant and Render therein, ſhall be expounven 
Render how and taken as a Charter oz other Conveyance between parties and parties, and not 
raken, as a Writ oz Judgment upon Recozd. Coo. 5. 38. 


Expolition of Ik A. and B. by Fine acknowledge the Pannoꝛs of S. T. and W. to be the Right 

a Fine with a Of C. and C. doth render the Panno2s of S. and T. to A. by one Render, and after 

Render. by another Render limit an hundzed Acres, parcel of the anno? of S. to B; this 
is good, and ſhall be expounded accoꝛding to the intent of the parties, that B. ſhall 
have the hundzed Acres, and A. all the Reſidue of the Pannoz, Coo. 5. 38. Ik 
Lands be limited in the Concozd of a Fine to B. fo2 life, and after to the Childzen 
of C. begotten , and C. hath at the time of the Fine levied two Daughters onely; 
in this caſe the Dons and Daughters bozn after ſhall take nothing by the Fine: 

Ayermenez and no Averment of intent will help in thele caſes, as it will of the Uſes of a Fine. 
Trin, 36 Eliz, Co. B, Frederick and Wakefield, 5 

Who bound by A Fine that enures onely by way of Concluſion will bind Parties and P2ivies, 

Fine working but not a Stranger. Dee foz this Leonard*s Rep. Caſe 330. 

2 Efeppe'- Ik A and be rend2edco one of the Conuſozs, rendzing a Rent⸗ charge in Tail, the 

ment ef Rent, Remainder of the Land to another; by this the Rent is extinct. 

Void for In- If a Fine be levied to two & Hæredibus, without the wozd ſuis , this will be 

certainty. void fo incertainty in a Fine as in a Deed, 37 H. 6. 5. 

Whar pen Ik à Fine be levied Come ceo que il ad de ſon done, hereby a Fer⸗ſimple will 

by a Fine- Pals without any woꝛd of Yeirs: and fo allo it is in the caſe ot a Common Reco- 

| very. Coo, upon Litc, g. Frederick and Wakefield, | | 
How the words If A. and B. (a Femeſole ) be Joint⸗tenants fo2 like, B. takes an Pusband, 
of « Eine ſhall Who doth grant to A. by Fine Tenementa prædicta & totum & quicquid habent 


enure. pro .termino vitæ of the ſaid B. & illa ei reddidit, Habendum to him and his Al⸗ 

By mayof ini fo? the life of B. and doth warrant to him and his Heirs during the life of B; 

[Relcale. in this rale it was reſolved, That this Gzant ſhall enure by way of Releaſe,and not 
by Fas of the Eltate to ſever themoiety, Groo. 2. 696. 

>, Y, enant foz like grant a Rent , andafter he doth joyn in a Fine with him in 

by is, Reverſon to the-uſe of him in Reverſion;: in this tale he ſhall avoid the Rent, after 


: the Tenant foz like is dead. Moor's Rep, 127. Caſe 274. 
Rent. Ia Feoffment be made, rendzing Rent , with a Covenant foz farther Allu⸗ 


ante; and thereupon the Feoffo2 levy a Fine to the Feoffee with a Render of Rent; 
— —1 1 ch cale it ſhall be but one Rent, and the firſt Rent reſerved upon the Feoff- 


„ment., Moor's Rep. 298. TIE | 
Pat . Ik an Inkant who is in Nemainder joyn with the Tenant in a Fine, which is 
Irfanr gerto reverley as to t Intant, pet he ſhall nat take advantage of the Fofeſtitre of the 
ge by a Fel-. Cate bf the, Tenans 72 life, Leonard. 2 part, 108. If one covenant to levv a 
Dy Fine of an hundzed Actegwithin the year; and the pear erpires, and then a Fine 
Uſe cf a Fine, is levied of eighty Acres; in this cale the Fins ſhall be to the fit uſe, Coo. 

3 „ „ be eee ee 
Reinitter to n Ak K wenge iLlevya Fine with Pzockamncions , and after rhe ſame is 
Iſſue is Tail, łeverted by a AUxit Ae in thts cale che Iflue iw Tail is remitted, and ſhall 
W abdkd all the Eſtates made, becauſe the Fine is void betwirn the parties. Croo. 3. 
„ 4 421, Gary and Dancl: © e e 


. 
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Howk Rent lhre a Fine doth carry Rent and;Land to one perlon, the Law will marſhal 
and Land hal it [o, that the Fine ſhall not extinguth the Rent. Leon. 2 part, 368, Birker and 
be taken. Taylor. r 7 3 | a 


The 


Chap. 2. Of a Fine. 89 


The Yusband-and Ulife together may by Fine oꝛ Recovery make what Leaſes Leaſes ſor 
they pleaſe of the Wifes Land, and ſuch Leaſes will bind the Yusband and Wife, Jean by Fine 
and their Heirs allo: but if the Husband alone ſhall levp a Fine, and thereby Baron and 
make a Leaſe of his Mikes Land; this will not conclude his Mike after his death. Feme. 

Dee Woman's Lawyer, 63, So if Tenant in Tail and one A. levy a Fine to a 
Stranger, who doth grant and render to A, fo; pears, and by the ſame Fine grant 
the Reverſion to the Tenant in Tail and his Heirs; this will be a good Leaſe, 
and bind the Eſtate⸗tail. Coo. 1. 76, in Bredon's caſe, | | 

A Jointure to a Wife may be made by Fine, thus; A, and B. his Wife levp Jointure made 
a Fine to C. in Fe, Sur cogniſance de droit come ceo, &c. and then C. rendzeth by his. | 
to A. fo2 life, without impeachment of Maſte, the Remainder to B. his Wife foz 
her life, the Remainder to A. and his Heirs. Broo. Fines 108. 

24 Woman that hath any Eſtate⸗tail fo; life: oz in Dower , by the purchaſe- Ferfeicure 
money oz means of her deceaſed Yusband, oz any of his Anceffozs, made to her made by this, 
befoze oz after her marriage, may not after his death, whileſt ſhe is Dole, oz with 
any other Pusband after taken, make a Leaſe by Fine of ſuch Land; foz this will 
be a Fozfeiture to give Title of Entry to the Heir, oz him to whom the Right ſhall 
come. 11 H. 7. chap. 20. 

If there be a Leſſee foz life, the Remainder to another in Fee, and the Leſſe foz Forfeiture by 
life accept a Fine come ceo 3 this, albeit it be a Fozfeiture, pet it bars not the Re⸗ i 
mainder. Coo. 9. 104. ak 1 | 

AL eeale foz pears may be made by Fine, thus; Let the Leſſee foz years acknow- Leaſe for yesrs 
ledg the Tenements to be the Right of the Leſloz, As that, cc. and then let the made by it. 

Leſſoz regrant to theLeſſee foz ſo many years as they agree , reſerving aRent with 

Clauſe of Diſtreſs, And pet it is ſaid, That this kind of Leaſe will not bind the 
Iſſue in Tail, foz that he doth take only, and not give by it. Broo, Fines 106, 118. 
Plow. 15 5. And ik it be to bind the Iſſue in Tail, ler it be thus; Let the Tenant 
in Tail and Leſſee acknowledg the Tenements to be the Right of a ſtranger, As 
that, #c. and then let the Cognizes grant and render the Tenements to the Leſſee 
fo2 a certain number of years, with a Rent and Clauſe of Diſtreſs, and then let 
him grant the Reverſion to the Tenant in Tail; and this will be a good Leaſe to 
bind the Iſſue in Tail, Broo. Fines 118. Croo. 1, laſt publiſh'd, 2. Croo. 1. 
105,177. | 

Any perſon that hath any Eſtate of Inheritance in Fee-tail of his own right of Leaſe co bind 
any Land, may by Fine make a Leaſe of it,fo as to bind his Iſſue in Tail: and in de Iſſue in 
this tale he nerd not obſerve the Tonditions required in ſuch aLeaſe made byDeed, T. 
upon 3 2 H. 8. chap, 28. And it is agræd, that if a Stranger that hath nothing in 
the Land levy a Fine to him in Remainder in Tail dependent on aneEſtate foz life 
Sur cogniſance de droit come ceo que il ad de ſon done, &c. and the Cognizee by 
the ſame. Fine doth render to the Conuloꝛ foz years to begin at Michaelmas follow- 
ing, and dieth; and all the Pzoclamations are made after his death, and the Te⸗ 
nant foꝛ life, after the Leaſe is to begin, dieth ; this eaſe will bar thezſſue in Tail 
fo the Term. And by this it ſeems the Cale befoze, of a Fine by the Leſlee foz 
pears to the Leſſoꝛ Tenant in Tail, and a Render to the Leſle fo2 years, is not 
good Law. Plow. 437. Smith and Stapleton's Caſe, Plow, 437. Fines 106. 118. 

See moze foz this in other Titles, and the Pzecedent of Concozds,ſupra SeR.1 1. 


— — — 


Sect. 17. Of the Uſes of a Fine. SECT. 7: 


| 3 
1 F there be a pꝛecedent Agreement foz the levying of a Fine to Uſes, and after a Uſes of a Fine. 
1 Fine is accozdingly had, it ſhall be to thoſe Uſes and none other; and this A+ Put 1. 
greement ſhall guide the Uſes. 

If the Father covenant , in conſideration of a Parriage to be had between his 
Son and A. to levy a Fine by a day to the uſe of the Son and Daughter inTail;foz 
the Jointure of the Daughter, the Fine is levied, and no Parriage had; pet the 
Eſtate⸗tail ande is well executed; foz the 11 withoutConſideration doth carry 

the 


Oy 
: 4 
90 Of 4 Fine. Chap. 2. 
the Uſes: But without a Fine ſuch a Conſideration will not raiſe an Uſe withouc 
accompliſhment of the Parriage; foz the Conſideratton executed muſt pꝛoduce the 
Uſe, but here they are perfected by the Fine. Leonard's Rep, 138. Stephen's caſe. 
Hil. 30 Eliz, Co. B. 
Error. Ik a Fine be levied by Indenture, that doth declare the Ale to be to the Mile of 
I. S. and ſap not how long, it ſhall be foz her life as in a Gzant, Croo, x. 525. 
Declaration of Af the Covenant be foz the Tenement called Broteknowſe, in Parochia de D. in 
Uſes, double, Tenura W. F. this is the firſt Declaration. But there is a ſecond Declaration 
ok the Tenement called Broceknowſe,in Parochia de D,&c; It was reſolved good, 
and no matertal vartance, Croo. 2, 525. 

Jf A; be ſeiſed of ſix Bulleries in W. and he covenant to levy a Fine of all his 
Bulleries, and that foz four of them it ſhall be to the uſe of J. W. in Tail, and foz 
the others to the uſe of himſelfin Fee, and he levies a Fine of four Bulleries only; 
in this caſe the Covenant is to direc the thing and the Uſe. Lane's Rep, 55. 

As to the Uſes of a Fine, take theſe things further. 

1. That Uſes may be declared oz averred on a Fine, but not a Bargain and Hale 
ot Land ; and the Uſe of a Fine map be declared by wozd without any ded : And 
if there be ſucha Declaration by Parol made to lead the Uſe of a Fine, and it be 
defective ts declare the intent of the parties, it may be afterwards ſupplied and made 
good by ſubſequent Parols. Stiles Reg. 148. Quære. And upon a Covenant of Uſes, 
no other Uſe may by declared oz averred but what is contained in the Deed. Coo. 
1. 175; Dyer 169. 

2, That upon a Fine every one may declare and diſpoſe the Uſe of the Land ac 
cozding to the Eſtate that he hath in it; foz the declaration and diſpoſition of the 
Uſe doth follow the Ownerſhip of the Land, as the ſhadow doth follow the body; 
and therefoze the Owner ofthe Land ought to limit and declare the Uſe of the 
Land. And therefoze if a Woman Inheritrix doth covenant by Indenture, with⸗ 
out the knowledg and conſent of her Husband to levy a Fine to certain Conuſces 
and Uſes in the Indenture mentioned; and afterwards the Yusband doth cove- 
naut bp anotherIJndenture,without the knowledg and conſent of his Mife, to other 
Conuſes and Uſes in that Jndenture mentioned; and afterwards the Yusbany 
and Mike jopn in a Fine to the Conuſ&s in the Jndenture of theUife mentioned: 
in this caſe the limitations and declarations of both Uſes in both the Jndentures 
are void, and the Fine ſhall be, by conſtruction of Law, to the Uſe of the Woman 
and her Heirs, as if no Uſe had been veclared. Foz the Mike alone, though Owner 
of the Land, yet being ſub poteſtate viri, cannot limit the Uſe on the one ſide; and 
the Yugband , who hath not any thing in his own right, cannot, without the good 
liking of the Mike, limit the Uſe of the Mikes Land; and therefoze where they 
diſagree in the limitation of the Uſes , it ts void. Coo. 2. 57. Beckwith's caſe, 
Foz the Owner of the Land, oz he from whom it doch move, ought to limit and ad⸗ 
clare the ule of the Land. And yet if Husband and Wife ſhall levy a Fine of the 
Uifes Land, the Husband alone may declare the uſe of this Fine; and this ſhall 
bind the Mike, albeit her Aſſeut thereunto doth not appear, it ic be ſo that her Dil⸗ 
aſſent doth not appear. And therefoze in theſe caſes it is moſt pꝛoper and ſafe to 
have a Declaration of theUſes by the husband and life both together. Coo. 2.57. 
Dyer 290. And pet ik the Husband and Wife agree in the limitation of the Ales 
foz part of the Land, and differ in the reſt, the limitation ſhall be good foz ſo much 
as they do agre in, and void foz the reſidue. And in theſe caſes, where che Declara- 
tion is good, the Wife and her Heirs ſhall be bound by it. So if there be two 
Joint-tenants , and they, oz if two others, having ſeveral Eſtates, joyn in a Fine, 
and one of them declare the Uſe in one manner, and the other doch declare the 
Uſe in another manner; this Declaration is good foz either of their parts. Coo, 
2. 57. Dyer 290. 


Part 2. If an Infant, oz man de non ſane memorie, ſhall declare the Uſe of a Fine le- 
lafant. vied by him, this Declaration is good, ſo long as the Fine ſhall continue in foꝛce. 
De non ſaue Coo. 2. 37. Hugbes's Abridgment, pag. 802. caſe 4. | 
88 8 3. This Declaration of che Uſes of a Fine may be either by Ded indenten 


{ which is the molt ulual anvſafe way ) oz by Disd⸗Poll: As where the parties vo 
| | p 


Chap. 2 


2.7 


Of a Fine. 
by ſuch a writing agree, that an Aſfurance'palſed;oz to be palſed;thall be to ſuch and 
ſuch Uſes ; as that a Fine ſhall be levied by ſttch a time, and khat ttthall be tothe 
Uſe of one fo2 life, another in Tail, another in Fee, Oꝛ it may be made by a verbal 
Agreement, without any witing at all: as where an Agrofent-is lo had be⸗ 
tween two oz moꝛe, that a Fine ſhall be levied, and that it chall be to ſuch and luch 
Uſes, and the ſame is had acco2dingly; this, being pꝛoveb, is a küffickent Detlara⸗ 
tion. But it is not lake in thele caſes to depend upon flippery memoꝛy. Coo; 


4. This Declaration by wozd oz waiting map be made bekoꝛe; at, oz ałter the 
time ok the levying of the ine. As A. may covenant and agree, that he will levy 
a Fine oz make a Feoffment to B. of luch Land; and chat the lame ſhall be to the 


91 


Ule ok, #c. And ik the Fine be paſt, and no Declaration ot the Ae ol it made de⸗ 
foze oz at the time of the levying of it, it may be vone afterwards by Agreement, 
that the lame was and ſhall be to ſuch and ſuch Uſes; 'fo2 an Indenture lubleguent 
may direct and declare the Uſes of a Fine pꝛetedent. But herein thele diverſtties 


muſt be obſerved, 


1. Where pꝛecedent Jnventures are made to direct the Utes of 


a ſubſequent Fine, which is afterward levied accoꝛvingly, there no Averment ſhall 
be taken by wozd, that the Fine was to other Uſes than what was declared in the 
Indenture: But againſt an Indenture ſubſequent, declaring the Uſes of a pꝛete⸗ 
dent Fine, an Averment map be taken, that the lame was to other Ales declared 
and agreed upon befoze, oz at the time of the Fine levied, than what are contained 


in the Indenture. 


2. Ik a pꝛecedent Jnventure be made to dire the Uſes of a 


ſublequent Fine, when the Fine is paſt, the Land is bound, and the Conuſoz can⸗ 
not, by att ot his Ex poſt facto, after the Fine levied, charge and avoid it: but if 
the Declaration be ſubſequent , if in the interim between the Fine levied and the 
Declaration of the Uſes the Conuſoz give, ſell oz charge the Land to others the 
ſubſequent Declaration will not avoid the mean Eſtates, Charges oz Intereſts un⸗ 


leſs it can be otherwiſe pꝛoved; that by a certain and compleat Agreement of the 
parties the Fine was had and made to theſe Uſes. 3. That where the-Agre+ 
ment fo2 che limitation of Uſes is pzecedent, whether it be Neu 

it is but direco2y, and doth not bind the Eſtate till the Fine be 

foze by a new Agreement made in the ſame manner as the fozmer was z viz, 


evie 


d 


02 by wobd, 
: And there- 


by 


witing , if the firſt Agreement were by wꝛiting, and between the lame parties, 


either befoze oz at the time ofthe Fine paſſed ;'newTUſes may be raiſed ; and th 


e 


fozmer Uſes changed. But when the lame Agreement is purſued by Fine, 
and no intervenient alteration is made, it ſhall be to the kame and to none 
other Uſes, and no naked Averment ſhalt be received of aup latter oz other 


Agreement againſt the Jndenture. 4. The 


elgration of £ 


[Uſes muſt be 


certain , eſpecially in the Perfons'to- whom; the Lands wherebf; and in the 
Eſtate by which the Ales are declared; fox incertainty in any of theſe may make 


it void. 


5. It muſt be compleat of it ſelf, and not with rekerence to In⸗ 


dentures oz other wzitings to be made afterwards; oz it will wot be good. 
6. That where an Indenture pꝛecedent is to limit the uſe of a ubleguent Fine, 
and it is not purſued in ſome Cixcumſtances ot time; perſon; quantity ok Land, oz 
the like; pet if no other new mean Agreement cin be pꝛoved, the Nine Hall be to 
the rules mentioned in that Indenture. But ik the variante be great and the ütlt 
Agreement not purlued, it may be otherwile. And therekoze ik Al be leiſed ok dibets 
Bannozs in Fee, and by a Deed dated 10 of March zr Eliz. he doth Covenant with 
B. and C. that he- befoze the end ok Trinity Term next will by Fine aſlute one of 


theſe Mannozs to them, and that the ſame ſhall be to the ule ol A. ant E. his Wife, 


and of the Yeirs-of A. arid the 28 day the Deed is Mrolled; and ehe 29 day oft 
ſame month he doth by another zndenture Covenant with C. and D.töichnvey all chr 
ſame Pannow ta the lamecC. and D. befoze the Annunciation next, and that the ſame 
Allarance ſhalf be to the ule of Aland the Heirs males of his body, nd to divers Re- 
mainders over, and thereby that if he ſhall not lufficiently con vey it by the day, that 
he will ſtand leiſed to the lame uſes;rio Fine is tevied by the end ol Trinity Term, 
but the 17 of September following a Note of a Fine is acknowledge to B. and C. 
ndenture, and the 18 of the lame Month 


and the Heirs ofB of the Land of the firlt J 


| 


3 


another 


* 
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Part 1. 
Averment. 


Of a Fine. | Chap. 2. 
another Note of a Fine is acknowledged to C. and D. of the ſame and other Lann 
in the laſt Jndenture, and both theſe Fines are entred in ORab, Mich. following: 
In this caſe theſe Fines cannot be directed by both thele Indentures. Dee foz alt 
this Cook 2. 69. 6, 27. 63. J. 40. 9. 8. Dyer 136. | 

J. That no Averment of Uſes by pzoof of Witneſſes ſhall be admitted again 
an Uſe expzefſed in a Fine. But in caſes where no Uſe is expzeſled in a Fine, there 
other Uſes than what the Law will make upon the Fine may be averred, and pꝛo⸗ 
c&ed to be agreed upon, and the Fine ſhall be to thole Uſes, As if a Pan and his 
Wife fell her Land foz mony , after levy a Fine to the Uender and his Yeirs z in 
this caſe it may be pzoved by Witneſs, that it was foz mony, and this ſhall carry 
the Uſe to the Wende, without any declaration of Uſe, which otherwiſe ſhould be 
to the Woman and her Yeirs. And pet if a Fine be with a Gzant and Render no 
Averment ſhall be received to yzove it to other ules than what are in the Fine. 
And where an Agreement is made to levy a Fine befoze , oz at a time certain, 
and that it ſhall be of ſuch and ſuch Lands to ſuch uſes, and after the Fine 
is not han by the time, oꝛ uot of the ſame Lands, oz not between the ſame perſons; 
in this caſe an Averment map be had of another Agreement to other uſes. Cook 
5. 26. 9. 8. 2. 57 · : | 

6. That where the Uſes of the Fine are agreed, there, as we have laid, it muſt 
go to the Ules agreed upon; but where no Uſes are agried upon, but only that it is 
agr&@d a Fine ſhall be levied , and not ſaid to what uſe , oz a Fine is levied, there 
the Law appoints the uſe accoving to Conſcience. Andtherefoze if one levy a 
Fine of anything without Conſideratton, the Law ſaith it ſhall be to the uſe of the 
Conuſoz and hisPeirs.3But if in theſe caſes anyConſidecation of monp, though ne- 
ver lo little, be given to the Conuſoz, oz any Rent reſerved, it ſhall be to the uſe of 
the Conulſce and his Yeirs.And if the Yugband and Wife levy a Fine of theWikfes 
Land, without Conſideration, oz declaration of uſe, the Law will judge this to the 
uſe of the Wife; but if it be kor mony, it is otherwiſe. And ik one be leiſed of Land 
of were his Pother, and without Conſideration levy a Fine, this ſhall be to 


Af A. be ſeiſey of Land foz Life, and B. in Reverſion ozKemainder,and they-with- 
gut Conſideration levy a Finezthis ſhall be to the uſe of A.toz Life,and to B. in Rez 
verſion. And ik a ſtranger joyn with me to levy a Fine of my Land without Conſi- 
> rs this the Law will limit to my ule only. Cook 2. 37, 38. Doct. & Stud. 
fol. Perk. SeR. 53 3. Dyer 18. Cook ſuper Lit. 271. Pet [ee Leon. Rep. 138. and 
ter a caſe in Moors Rep. 472, 473. and 842, 843. | 

Allo if the Husband and Wite levy a Fine of the Land of the Wife , and limit 
ſeveral uſes by their ſeveral Writings dividedlp; in this caſe the Fine during the 
Coverture ſhall be to the ule limited by the husband, but after to the implied uſe of 
the Wife and her Veirs. Moor's Rep. 196. caſe 347. Die Beckwith's caſe. Cook 
lib, 2. f. 56.Dyer 290. | 

7. That moze Acres of Land do not paſs by a Fine than theFine doth name, al⸗ 
beit the Indenture to lead the ule of it do ſpeak of moze Acres, foz the Fine is the 
foundation of the Eſtate, and the Eſtate riſeth out of it. Jenk. cent. 6. caſe 45. 

8. If the Conule of a Fine levied of Lands do pay mony to the Conuloz of the 
Fine at the time of the Fine levied, and there be no uſe declared, noz is it ſet fozth 
to what ule it ſhall be; in this caſe the Law will conſtrue the Fine to be levied of 
theſe Lands to the uſe of the Conuſe to whom the Fine is levied. But if there be 
no mony paid by the Conulſee, noꝛ any uſe declared, it ſhall be to the uſe of the Cos 
uuloz that levied the Fine; foz nothing appears whereby it can be ſuppoſed that 
the parties had any intention theEftace in theLands ſhould be alcered bythe Fine, 
but that the Fine was levied in cozroboꝛation of the Title of the Conuſoz.Paſch 23 
Car. B. K. Stiles practical Regiſter, 147. Bendloes Rep. 134, 135, Kc. 

9. That the uſesof a Fine may be limited within the Fine it ſelf without anp 
Indenture. Hutton's Rep 112. 5 

10. That an Ute map be averred without a Deed upon a Fine Sur Render; faz 
the Werd is but to ſhew the intent of the parties, which map appear as well without 
as by the Dad, Popham's Rep. 105» | 0 


Chap. 2 ” Of a Fine. 93 

Ik he in Reverſion levy a Fine to the Leſſee foꝛ Life without limitation of any 
ule, this ſhall be to the uſe of the eller foz Life fox his own Life by the Common 
Law, Bendloes 136. . | | 

11. That a generalCovenant ſhall direct the ſpecial ules of a ine, and the ſpecial 

operation thereof, accowding to the intent of the parties; fo that ifa Feoffment be 

to two and their Yeirs by Deev,a Fine to be levied,which is to them and the Heirs 
of one of them, this ſhall be to the Heirs of both of them, and the joynt Eſtate ſhall 
be pzeſerved againſt the expꝛels limitation of the Fine. Bulſtr. 1 part, 256, 

Ik a Feme Inheritrix of Land covenant by Indenture without the knowledge of 
her Yusband to levy a Fine of it, and after her Yusband without her knowledge 
by another Indenture covenant to levy a Fine of it to other uſes, and a Fine be 
levied; this ſhall be to the uſe of the Wife and her Yeirs,and both the Declarations 
void. Cook 2. 57. | a ö 

12. The Render of a Fine may not be alledged to any other uſe than what is ex⸗ 
p2eſſed upon the Fine, without a Writing to ſhew foz it. Moor's Rep. 472. | 

13. Ik the Father covenant with A. in conſideration of a Marriage to be had 
between his Son and the Daughter of A. that befoze ſuch a day he will levy a Fine 
of Land, which ſhall be to the uſe of his Don and Daughter in Tail foz her Joyn- 
ture, the Fine is levied accoꝛding to the ules, the Father dieth; in this caſe, albeit 
the Marriage be not had, pet the Eſtate is well executed in the Son and Daughter, 
cc. foz the Fine without any Conſideration doth carry the uſes. But without a 
Fine ſuch a Conſideration will notraiſea Uſe , unleſs the Parriage take effect 
Leonard's Rep. 138. £ ; 


—_—_ 
— — I” 


A Precedent for the Uſe of a Fine. farhe Uſe of 
a Flac. 


— 


To make an Indenture, to lead the uſe of a Fine peſt. ths, 


HI $ Indenture made, &c. between A. B. of, &c. on the one part, and C,D.of 
&c. on the other part, Witneſſeth, That it is mutually agreed between all 
the ſaid parties, and hereby declared, as followeth; That whereas in Hilary Term 
laſt one Fine upon acknowledgment of Right in due form of Law was bad and le vi-d 
before the Juſtices in the Court of Common- Pleas at Weſtminſter with Proclamati- 
ons in due form of Law, and according to the common courſe, between the ſaid B. 
Plaintiff, and A. Deforceant, of one Meſuage, &c. by the name of, &cc. as by the Re- 
cord thereof may appear; That the intent of both the ſaid parties was , in the le- 
vying thereof, and is, That the ſame ſhall be and enure to the uſes, intents and 
purpoſes hereafter following, that is, to the uſe of the ſaid B. for the term of his 
natural life; &c, and to none other uſe, intent or purpoſe, _. | 
Df a Fine pꝛelent, thus. Witneſſerb, That it is Covenanted, &c. That the ſaid E. 
and his Wife, before the end of this inſtant Term of St. Michael, upon a Writ of 
Covenant to be purſued by the ſaid B. out of the Chancery, and returnable in the 
Court of Common · Pleas at Weſtminfter beſore the Juſtices there, ſhiall acknowledge 
and levy a Fine of all the Mannors, &c. by the names of, &c. and that the ſame; 
and the uſe and execution thereof ſhall be as followeth, vsz. As to the Mannor of, 
&c.tothe uſe of, &c, and as to the ſaid Meſuage, to the uſe of; &c. and to none 
other uſe; intent or purpoſe. | | | 
And of a Fine to come, thus. Between A. &c, and B. &c, witneſſeth, That it is 
mutually agreed between all the ſaid parties, that the ſaid A. and his Heirs ſhall and 
will before the Feaſt of, &c. next enſuing the date hereof, at the Coſts in Law of 
5 ſaid B. bis Heirs and Aſſigns , levy one Fine Sur connſance de dreit come cio, 
e- | | 
© Dx thus. By Fine or Fines in due form of Law to be levied and purſued with 
Proclamations, accordinp to the Statute in ſuch caſe provided, and ſuch name or 
names, numbers and quantities of Acres, and in ſuch manner and form as by — 


94 Of 4 Fine. | Chap. 2. 


ſaid B. his Heirs , and bis and their, Councel learned in Law ſhall be adviſed, con- 
vey ſuch and ſuch Land, &c, Oz that a Fine ſhould be levied in due form of Law, 
and with Proclamations of ſuch things, by ſuch names; and that the ſame Fine ſo 
levied and paſſed ſhall be, and ſhall be deemed, conſtrued and taken to be to the 
, uſes hereafter following, viz, to the uſe of, &c. and to none other uſe, intent or 
purpoſe whatſoever. In witneſs, &c, _ | 
But foz Pꝛecedents to lead the Uſes of Fines, ſee Recovery, 


= Fhere a Fine may be avoided, or not, and by whom, and how. 

For vhat cau- A Fine notwithſtanding it be of great authozity and reſpec in Law, pet it may 

ſes it is avoi · Pe avoided foꝛ good caule in many cales : as 

dable, and 1. By the death of all oz ſome of the parties befoze it be finiſhed, 

5 2. By ſome Erroz eſcaped in the ſuing ok it out, and the pꝛolecution of it. 

3. By ſome fraud, deceit oz Covin that hath been uſed in it. And lo it is ſome- 
times avoidable by a Writ of Deceit, and ſometimes by a Mrit of Erroz, and 
ſometimes by Pleading onely, 

By che death of I. Ak either of the parties Conuloꝛs die after theConuſance oꝛ Concoꝛd, and befoze 

all or one of the Kings Silver be entred, this will avoid the Fine, and it cannot be made good. 

che parties. But it is held, where the Conulance is taken in Court, which is always after the 
Writ returned, there the party may not ſay the Conuloꝛ was dead befoze the Writ 
was returned; but if it be taken in the Country befoze Commiſſioners, this may be 
alledged foꝛ Erroꝛ, That the Conuloz died befoze the Return of the Writ,andCer- 
tificate of the Conulance. Crook 1. laſt publiſh®d, 469. And pet in this caſe it is 
ſaid-;-That if the Commilſioners ſhall certifie the Conulance with an Antedate, 
and ſo the Fine be finiſhed , this may be a good Fine at Common Law. But 
this is a mildemeanoꝛ that might have been puniſhed in the Star · chamber. It is 
held alſo, that if one of the Conulo2s onely die, that now it cannot be certified, 
But it the Kings Silver be entred in paper, oz upon the back of the Writ of Cove⸗ 
nant, (as the uſe is) and the party die after this, the Fine by this ſhall not be 
avoided, but may be finiſhed, Crook 1. laſt publiſh'd, Dyer 320, 220. Crompt, 
Jur. 292. 179. 1 H. 7. 9. Dyer 246. 220, 320. Stat. 23 Eliz. chap, 3. E. N. B. 
147. Cook 5. 39. Broo, Fines 124. Cook upon Lit. 9. Crook x. laſt publiſh'd, 
469. and Cook 3 part Inſt. 5 11. 

Note: It map not be alledged foꝛ Erro2,that one of the Conuſozs after the Conuſance, 
and befoze it was certified and ingroſled, viz, a day befoze the Teſte of the Dedimus 
poteſtatem, died, foz this is "contrary to the Reco2d it ſelf befoze the Ju- 
fkices,befoze whom it is levied, Dyer 89. And foz this,Jf A. and his Wife acknow⸗ 
ledge a Fine 26 of March 1611 befoze Commiſſioners by Dedimus poteſtatem,any 
the Wife die the vert day after in the lame month; and the 28 day of that month a 
Compoſttion is made in the Alienation-Office upon a Writ of Covenant made in 
Hilary Term befoze,andthe Kings Silver entred in the Kings-Dilver Office as of 
Hilary Term, and ſo the Fine is paſſed and ingroſſed : this will be a good Fine, 
and a Bar to the Vetr of the Wife, Hob. Rep. 330. Farmer's caſe, But if the 
Conuloꝛ die befoze any Writ of Covenant returned, and befoze the Entry of the 
Kings Silver in paper oz on the back of the Writ, all the pzoceedings after will be 
void. Rob. Booth's cafe, 7 Jac, Co. B. Hobart's Rep. 403, 404. But it is now 
generally held and pꝛattiled, that ſuch a Caption with an Antedate of the Writ of 
Covenant and Deditnus poteſtatem map do well enoughʒ and that where the Conu⸗ 
ſoz dies after the Conuſance made, the Writ of Covenant and Dedimus pote- 
ſttatem being antedäted; and the Kings Silver paid, the Fine will be a good 
Fine, enk. cent. 4. cafe 28. 7. caſe 3. 1 H. 7. 9. 8 H. 4. 3. And therefoꝛe that if 
any one of the Judges ok either Bench oz Barons of the Erchequer take any ſuch 
Conulance (as they may) befoze any Writ of Covenant oz Dedimus poteſtatem 
ſued out, and the Conuloꝛ die, that the Writ of Covenant may be ſued out after 
and antedated. Jenk. cent, 4. caſe 28. 

y demiſe e It is held alſo, That ik a Judge take the Conulance of a Fine, and befoze it be 

the Kung. certified the Ring demile, and the Judge have notice of this; that now the Fine 
* cannot 
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cannot be certified, foꝛz his Patent is at an end. And there ſeems to be the ſame 

reaſon foꝛ Tommillioners to take aConuſance by Dedimus poteſtatem. Ienk. cent. 4. 

caſe 28. : 

2. A Fine may be avoided fo2 ſome Crroz in the p2oceed of the Suit, and then it pan c. 
mult be avoided by a Writ of Erroꝛ. But no Erroꝛ but ſuch as is notozious ſhall By Errer ia 
avoid aFine,fo2 in this the Rule is, Conſenſus tollit errorem, And ſo anJufant may de Proceed of 
avoid a Fine. As if Yusbaud and Wife levy a Fine, both of them within age at . | 
the time of levying of it; in this caſe , whilſt either of them be within age, they 4 
may avoid this Fine as to both of them. Foz an Infant is bound by his Fine tevied, 
till it be avoided by a Writ of Errozz and this mult be during the minozity of the 
Infant, and cannot be afterwards, Crook 2. 230, Dyer 201. But if there be 
Zenant foz life, and he in Remainder in Tail being an Jnfant , they two levy a 
Fine,and he in Remainder reverſe it foꝛ Jnfancy;this will not avoid the Fine as to 
Tenant fo life allo. Ik a Feme Covert lovy a Fine as a Feme ſole, ik her Yug- Feme Covert. 
band die, it ſeems the ſhall not avoid it, but the Yusbandin his life-time might 
have avoided it. Stiles Rep, 254. Sc foꝛ ſuch Fines Leon; Rep. caſe 4.45. and 
Bredon's caſe, Co. lib. 1. f. | 

If there want an Oziginal Writ, oz (as ſome affirm ) if there be a Writ, 
and that doth bear Teſte after the Dedimus poteſtatem, oz the Dedimus be to two, 
and one of them alone taketh it; this is Erroz foz which the Fine may be re- 
verſev, But foz the Teſte of the Writ of Covenant after the Dedimus poteſta- 
tem, this is amendable. Latches Rep. 186. But no Erroz map be alledged to 
reverſe a Fine where the Erroz is contrary to the Necoꝛd oz Certificate of the Juſti⸗ 
tes, as to ſay ,. the Commiſſioner was not a Knight, when the Dedimus poteſta- 
tem ſaith he was ſo. Hughes 940. caſe 9. 646 16, 17 18. Crook 2. 11. Yel- 
verton Rep. 33. Jenkins, century 6. caſe 53. Book of Entries 252. Dyer 89. | 

And one may bar himlelf of this Writ of Erroz by a Feoffment of the Land, Barro a Writ 
92 a Releaſe of his Right to the Land, oz by a Recovery , oz by a Fine, and five of Error. 
years palk, a Feoffment. Crook 1. laſt publiſhed, 69, Cook 2 part Inſt. 518. Cook By Releaſe. 

2. 77. 1. 76. Crook 2. 332. Leon. Re p. 2 part, caſe 263. And by making of a 
Leale foz years he may lulpend it. Owen's Rep, 2 1. Styles Rep. 246, 254. Crook 
1, laſt publiſned, 469. Goldsb. Rep. 181, : 

Foz the reverſing of a Fine fo2 Erroz: It one hath Right to a Writ of Erroz, By lapſe ot 
and ſuffers five years to paſs without bzinging his Writ ofEcroz ; in this cale 
he is concluded by the woꝛd Action in the Statute. Cook 10. 98. Scymor's caſe. 

Crook 2. 332, 28 | WE 

If the Fine be levied of Lands in divers Counties, and there be not ſeveral Fer lack of O. 
Mrits of Covenant foz every County, this will be Erroz, Dyer 227. 15 E. 4. 13. riginal. 

A Fine was levied with divers Renders,in the third Render all the Tenements R RN 
are given to one, and in the fourth Render the ſame thing is given toſeveral pers Sn, 
ſons, and fo2 ſeveral Eſtates; yet this is good, and it ſhall be taken as a Deed, aud 
needs not luch a pꝛeciſe foꝛm as another Writ; Cook 5, Tey*s caſe, 

Where Crroz is in the proceed of the Pꝛoclamations only, there they only In the Procla? 
thall be reverſed, and the reſt ofthe Fine ſhall ſtand good at Common law. Hughes 
938. caſe 2, 3, 3, 4. vide Plowden's Com. | 

That variance in the Perſons in the Render, oz of the Cffates of Lands, except Variance in 
it be very grols, will not make it void. Hughes 939. C. 946. C. to. the Concord. 

If one of the Judges of either Bench oz Barons of the Exchequer take the 
Conuſance of a Fine befoze they have a Dedimus poteſtatem; as they uſe to do, 
and the Dedimus is antedated and certified, albeit the Judge be after Knighted,anv 
ſo in his Return ftyled, yet is the Fine good; and ſo any other Commiſſioner by 
Dedimus poteſtatem, Dyer 224. Jenk. cent. 7, caſe 4. Do where the Dedimus po- 
teſtatem is to I, S. Knight, and he takes the Conuſance, and doth certifie it by that 
name, being no Knight, yet the Fine is good. Jenkins ibidem. Det Welt 2 part, 

71. where a Fine is good, 92 not. Se Hughes's Abridgment of Fines, part 1, 2, 3. 
ho is to b2ing the Writ of Erroz, lee Leonard Rep. 3 17. Crook 2. 392. Le- 
on. Rep, 115. Crook 2. 11. 90. Dyer 201.89. 49.32 1. Leon. 2 part, 1 39, Owen's 
Rep, 21. Leon, Rep. 317. But fo; this Queſtion ; ſis moze befoze in Sect. 11. 
pars 


* 
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part 13, Sect. 18, caſe 12, 22,61, 72, 74. Owen's Rep, 21, 

Part 7. A Fine allo (as is befoze ſhewed ) may be and is ſometimes avoided, oz at leaf 
A Fine is a- Jgfegs much of its ſtrength and koꝛce, by the Claim, Entry, oz Action of him that hath 
= wang; M Right to the Land: Foz if the Eſtate paſſed by the Fine be once within five pears 
de. akter Pꝛoclamations lawfulky defeated , the party doth thereby loſe his whole 

Eſtate , both againſt him which did reverle the ſame, and againſt all others which 
have Right oꝛ Title paramount, and make no Claim within the five years. And 
thus allo it is, albeit he that bzings the Action hath not Judgment and Execution 
in it within ſeven years after the Pꝛoclamations paſt. But if a Stranger ſhalt en⸗ 
ter without the appointment of him that hath Right , this it ſeems will not avoid 
the Fine. But if he agree to it within the five years, it may make it good. Crook 
3. 561. Dee bekoze Sect. x5. part 2. | 
A Fine lu 2» 3. A Fine is in ſome caſes avoidable by pleading , oz Averment of the continu- 
voidable by ance of the Deiſin of the Land in another at and befoze the Fine levied ; and that 
Pleading. Partes finis nibil habuerunt tempore le vationis finis. Ag to ſhew that I. S. was 
ſeiſed tempore levationis, and befo2e the Fine levied, without that the parties to the 
Fine, had any thing therein at the time of the Fine levied, 9 H. 4. 27. 3 H. 6. 27. 
Thar partes fi. On to ſap that the Parties to the Fine had nothing, #c, but A. B. whole Eſtate he 
« Sa 9208 hath, & de hoc ponit ſe ſuper patriam. 33 H. 6. 18. 26 H. 6. 9. 42 Ed. 3. 20. 
i But neither of the parties to the Fine noz their Yeirs may pleadin avoidance of 
the Fine, And that therefoze it was levied , and at the levping thereof, and ſince, 
the Demandant o2 the Plaintiff was always ſeiſed of the Lands contained in the 
eee by Nine, oz of parcel thereof. 12 Ed. 4. 15, 19. And it is ſaid the Iſſue in Tail may 
enant in Tail. àyer the Continuance of a Poſſeſſion againſt a Fine Sur cogniſance de droit tan- 
tim, oꝛ Surrender; but not againſt a Fine Sur conuſance de droit come ceo que il 
ad de ſon done, fo this is Executed, the other Cxecutozy. 12 B. 4. 15,19. 11H. 4.8 5. 
And it was held by Fairfax, That if Tenant in Tail, the Remainder in Tail, 
Averment. levy a Fine Sur cogniſance de droit come ceo, &c. that he in Remainder may aver 
the Continuance of the Poſleſlion, cc. becaule he is neither the Party noz his Heir. 
And ſo aFeme Covert, where her Husband alone doth levy the Fine, 12 E. 4. 12. 
And he that hath only a bare Right oz Title to an Inheritance 02 Frie⸗ hold, and 
levieth a Fine to a Stranger, may have this Plea foz the avoidance of it; and 
vet ſuch an one ſhall be bound by a Fine by the Terræ⸗tenant: And then he muſt 
That che Par- ſhew in whom the Eſtate was. As if Lellte fo years oꝛ a Dilleiſee levy a Fine to 
2 — Fine a Stranger that hath nothing in the Land, oz A. be diſſeiſed by R and B. be diſſei- 
Sc nX"E> fed by C. and B. levy a Fine to D. oz one that hath a Right of Remajnder only; 
5 oʒ a Diſleiſoʒ make a Gift in Tail, and the Donte make a Feoffment to A. and after 
levy a Fine to a Stranger that hath nothing in the Land. Moor'sRep. 250. N. 399. 
. — plea · But this Plea neither Parties noz Pꝛivies, (as it ſeems) albeit they be Alues in 
15 Tal flue Tail, may have at this day; foz that it is given to the Eſtrangers to the Fine on⸗ 
; ly. Andtherefoze in the laſt caſe, the Diſſeiſee, and not the Jſlue in Tail, is tg 
g avoid the Fine by this Plea. But ik a collateral Anceſtoz of whom the Iſſue in 
Tail doth not claim the Land levy ſuch a Fine, the Illue may by this Plea avoid it. 
And it ſ&ems the Illue in Tail may have this lea to avoid aFineSur Releaſe only. 
4 H. 7. chap. 24. Cook 3. 141. Dyer 33 4. But the Iſſue in Tail map not ſince 
32H. 8. have this Plea to aver it againſt the Fine of his Anceſtoꝛ, quod partes finis 
nihil habuerunt, Moor's Rep. 251. Cook 2 part Inſt, 517. | 
There is alſo a Plea by which (as it ſeems) a Fine hath been avoidable;which 
in effect is nothing elle but an Averment ofDeiſin fill in theDemandant o2Plain- 
tiff, o2 his Heirs, befoze, at, and after the time of the Fine levied. And this Plea (it 
'feems) no man may have at this dap, but the Jſſue in Tail only, to avoiv a Fine 
levied Sur Grant & Render by the Anceſto2 in Tail, and not to avoid a Fine Sur 
conuſance de droit come ceo,&c.anda Feme Covert to avoid a Fine levied by her 
Husband alone. Cook 3. 84. Dyer 334. 290. Cook 3, 11, | 5 
Part t. By the Statute of 4 H. 7. the Exception, that none of the Parties no any ta 
their Uſe had any thing in the Land at the time of the Fine levied, isſaved to all 
perſons except Parties and Pꝛivies; and to them alſo in ſome caſes, As if two 
Joint⸗tenants be in Fee , and they accept a Fine Sur conuſance, &c. to wow - 
| | their 
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their Yeirs, che Joint-tenancy is not changed. Coo. 2 part Inſt. 3517. But if a 
Conuſance ds droit be made to him that had never any thing befoze in the Land, 
and the Connſe& granted and rend2ed the ſame back again at the ſame time to the 
Conuſoz foz life, oz in Tail, with Remainder over, who always was ſeiſed and in 
poſſeſſion of the Land; in this caſe neither Parties noꝛ Pꝛivies may take advau- 
rage hereof by Averment at this day, Coo. 2. 322. But a Stranger map have this 
Averment, and avoid the Fine by it. | F 
Parres finis nihil habuerunt: where this Plea is good 02 not, ſe Hughes 940. 
and Moor's Rep. 251. where it is ſaid, It lieth not at any. time foz a Party oz 
Pzivp, as the Aſfue in Tail is, but foz a Stranger after the five years, _ 
3 See foz Pleas to avoid a Fine moze in Owen's Rep. 21. and Stat. 27 Ed. x. 
chap. 1. : FEE. , 
They are not to be avoided under p2etence that the Plaintiff oz his Anceſtozs 
were always ſeiſed of the Lands contained in the Fine, oz fome part thereof, By 
34 Ed. 3. 16. it was pzovided, that the Plea of Non-clatm of Fines ſhould be no 
War after that time; and yet an Heir of the blood that is not Heir of che Land, as 
il Heir apparent be ſeiſed of Land, the Anceſtoꝛ levie a Fine of it and die, the Heir 
map plead it in avoidance of the Fine. Coo, 2 part Inſt. 523. ES 5 8 
How a Fine is to be pleaded, ſ& Leonard's Rep. 3 86. and of ſome other things 
about a Fine, ſ& Weſt, Preredents 2 part. : 
4. A Fine may be avoided by ſome Fraud oz Covin that hath been uſed . Dc 
in it. | | | | > hp 
I a Fine be gotten oz obtained by any notozious Fraud oz pzactiſe, it may in * 
fome caſes be avoided by the ſentence of a Court, As ik J be beyond Sea, and ano- 
ther ſhall counterfeit my perſon, and levie a Fine in my name, oz one of mp name \ 
Hall levie a Fine of my Land; the Judges of the Court may make it void by Entry 
of a Vacat upon the Roll, foz this may ſtand with the Fine: But i a Dtranger, By a Ven, 
who is not of mp name, ſhall levie a Fine of my Land in my name, J map not be 
received to averr that 4 did it not, but another in my name 3 fo this is againſt the 
Recozd, Croo, laſt publiſh'd, 5 3 i, N 
Ik a Feme ſole make a Conuſance of a Fine, and befoze it be certified and in⸗ 
groſſed ſhe take an Husband, this will not let, but the Fine may be finiſhed ; And 
albeit it be recoꝛded and ſued out in her name as Sole, where in truth ſhe is Co- 
vert and ok another name, yet is the Fine a good Fine; however in this caſe it is 
not amiſs to get a Releaſe of Crrozs from her Yusband, Dyer 220. 254. 246. 
2 F : BE. 
If Tenant in Tatl do levie 4 Fine with Pꝛoclamation, the Kematinder to him- By Writ of 
ſelf in F&, and this Fine is afterwards reverſed by a Writ of Deceit; in this Deccit. 
tale it was held, that all the Eſtates were voidable by the Iſſue in Tail who is re⸗Nemitter. 
mitted, Croo, i. laſt publ. 471. | | 
The Lozd in Antient Demeſns map have a Writ of Deceit after a Fing levied, 
and the Kings ſilver paid, albeit it be not ingrolled. Moor's Rep. caſe 21. And 
by Catlin, the Antient Demeln⸗Loꝛd may have it twenty pears after the Pzoclas' 
mations be paſt, Plow. 370. | | | 
By a Writ of Deceft a Fine may be avoided : But a Fine wich Pzoclamati- 
ons, and five pears paſſed, doth bar the Lozd in Antient Demeſn of his Writ of 
Deceit, Coo. 2 part Inſt. $18: That a Fine may be avoided by a Mrit of Deceit, 
ſ& Croo, i. laſt publiſh'd. The Tenant in Tail levied a Fine with Pzoclamati- Fine levied by 
on, with the Remainder to hintſelf in Fee, and it was reverſed by & Writ of De- _ _ 
cett, and held that the Iſſite was remitted, and ſhall avoid all Eſtates made by him; 3 
But if the Teuant in Tail in this caſe ſhall make a Leaſe foz years (after the levy⸗ ; | # 
ing aud befoze the reverſal of the Fine) the Kemainder over foz life, the Iſſue map 
not enter without a Scire facias againſt him that hath the Free-hold. Moor's Rep. 6. 
N. 21. Sc moze of this in Leon. 1 part, caſe 396. and how ſuch a Fine is to be 


avoided. 1 

If a Leſſee foz life oz pears, oꝛ a Copp⸗ holder, levie a Fine of Covin, of purpole > qr by 
to bar him in Reverfion, o2 the Load of his Inheritance, this map be avoidedz „s, bfe, or 
and as a fratvulent Deev oz Convepance m be avoided fo; fraud, ſo a Fine ny Copy-holder, 
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be avoided, Do allo it ſzems the Law is of a Fine ſuffered in purſuit of an Aluri⸗ 
ous Contract. Coo. 3-18; 16 H. 7. 5. 21 248 F 
If there be two of one name, and one ok them levie a Fine gf the others Land, 
oz if a Stranger levie-a Fine in the name of him thacis Owner of the Land; in, 
theſe caſes the beſt remedy to avoid is by Deceit. 34 H 6. 19. Dome lay it map 
be avoided by pleading Contra 9 H. 6. and pet Lit. Breook's caſe 215. laith it map, 
be by pleading. | 2 Mr . 
A Fine may become void, oz voidable, when it is lepied with intent to deceive a 
Purchaſer of his Bargain, a Creditos ok his Debt, oz a Lozd of his Dues from hig 
Tenant, in many ok which caſes a Deed will be void upon this account: As wherg 
a Copy-holder o2 Leſlæ foz years levies a Fine by Covin, oꝛ makes a Feoffment of 
Covin, with intent to levie a Fine to bar him in Reverſton ; this is all void, And 
though five years paſs without Claim, yet he is not hurt by it, eſpecially there 
where the Tenant doth ſtill pay the Kent, and do the ſervice as he was mont to da. 
But if a man ſhould purchale Land of B. by Feoffment, oz by Bargain and Dale 
turolled, and after find that B. hath a defealable Title, and that C. hath the Right, 
and B. levieth oz taketh a Fine wich Pꝛoclamations, with an intent to bar the 
Right of C. this is a good Fine. So ik one ſhall pzetend Title to Land, and enter 
and diſſeiſe the Tenant, and after levis a Fine with intent to bar the Dilleiſee ; 
this alſo will be good: and if the Dilleiler ſhall not enter oz claim within the five 
pears, he is barred. Coo. 3. 79. r 85 ; 
And yet if one be ſeiſed of Lands in W. and A. pꝛocure B. in his cuſtody in his, 
houle to take upon him his name, he being then beyond Dea, and to acknowledge a 
Fine of the Lands to A; it is a queſtion whether this Fine be avoivable oz not, 
and hom: but the miſdemeanoz was puniſhable in the Star- Chamber, Coo. 12. 
123. But ſ& moze foz this in Chap. 6. 3 | 


4 = 


So allo it may be avoided fo2 an Uſurious Contract. Der Jenkins cear. 6, caſe 4 5. 


. 


Ufurious Con- Stat. 13 Eliz. and 22 Eliz. Coo, 3. 45. Stile's 288. 


tract. 
By Dureſs of 
Impriſonment. 


Fine by Covin. 


Levie by 2 
Copy-holder 
or Leſſee for 
years. 


Error. 


Part 11. 
Who may 2 
void a Fines 
and how. 


So perhaps a Fine may be avoided becauſe it was fozced by thzeats of Beating 
o2 Jmpzilonment ; foz this may be, and neither Commiſſioners noz Judges (by 
and befoze whom the Fine is taken and levied) acquainted with it: And pet 
_— bien of this, foz it ſems the Plea may not be admitted, 17 Edw; 3. 52, 
17 Aſſ. 17. . 

"If me bo polleſled of divers Lands. within the Pannoꝛ of S. koz years, at will, 
and by Copy, and of others in Fe, and demiſe the whole to C. D. foz life, and 
then levie a Fine to him and his Heirs of ſo many Acres as amounts to the whole 
Land, and continues poſſeſſion, pays the Rent to the Load, as if nothing had been 
done; in this caſe the Lo2d ſhall not be barred by this, albeit five pears paſs, foz 
that the Lozd cannot take notice ok the Covin. Coo. 3.78. in Fermor's cafe. 
Jenkins cent. 6. caſe 44. Coo. 9. 105. But it is without queſtion that a Fine, 
notwithſtanding the credit and eftem ic hath in Law, if it be uſed as an Inſtrument 
to make, purſue and perfect an Uſurtous Contract, oz to deceive Purchaſozs of the 
Land they purchaſe, 02 men of their juſt Debts, &c. this Fine will not be good, 
but void, oz voidable at the leaſt, Der after Chap. 7. ſect. 4, 

That where any thing is in the Fine foz the advantage of the Conulſe, he may 
not alledge that foꝛ Erroz 3 but if there be moze diſadvantage than advantage to 
him, there he may reverſe it: As where the Father hath two Daughters, and he 
levie a Fine Sur conuſans de droit come ceo, &c. to A. and A. renders to the Fa- 
ther fo2 life, the Kemainder to the elder Daughter in Tail, the Remainder to the 
younger in Tail; the pziſne Daughter, after the death of the Father, may bzing 
Erroꝛ to reverſe this Fine in the name of them both, Jenk. cent. 6. caſe 50. 

Foz Anſwer to this Queſtion; If there be Tenant foz life, the Remainder fox 
life, the Kemaiuder in Fee, and the firſt Tenant foz life altene, and the Alienes 
levie a Fine wich Pzoclamations, and the ſecond Tenant foz life claims, &c. this 
both make void the Fine, not only again him, but againſt him in Remainder 
alio; foz it is a Rule, That aay one that hath any Eſtate in Poſſeſſion oz Revers 
ſton, which will be barred by the Fine when it is levied, may make a Claim oz 
Entry to pzevent the Bar of the Fine; as che Tenant foz his own oz anothers 


Chap. 2. Of a: Fine. 99. 


life, Tenant foz years, he that is in Reverſion o2 Remainder after an Eſtate fo life 
oz years, a Copy-holder, oz the Lozd, a Guardian in Nature oz Nurture; may avoid 
a Fine: And this they may do fo2 themlelves and others, And foz others alſo this 
map be done without any Authozity pzecedent, oz Aſlent ſubſequent: and the Claim 
of one of them in this caſe ſhall be et advantage to the other. „ 

And by Authozity allo any other man may make a Claim, Entry, &c. in this 
caſe foꝛ him that hath Right : And ſo he may do allo without any Authoꝛity pꝛece⸗ 
dent, if the party foz whom he doth it do afterwards agree and aſlent to it in time. 
Put a Stranger of his own head (except perhaps in the caſe of an Jnfant ) can⸗ 
not make ſuch a Claim oz Entry to pꝛevent the Bar of a Fine, unleſs he that hath 
—_ doth give him authozity befoze. it de done ſo to do, oz do agri to it after 

And therefoze if a Stranger of his own head ſhall make an Entry into oꝛ Claim 
of Land whereof a Fine is levied, whereunto J have Right, and he do it to mp.uſe, 
and J do not agree to it within five years ; this Entry oz Claim will not avoid the 
Fine, 

And pet it was held by Juſtice Dodridge, Mich. 2 Car. B. R. That if a Stran⸗ 
ger in my name and to my ule, that hath the right, ſhall enter into the Land, that 
this will veſt the Eſtate in me befoꝛe my Agreement to it. Quzre. And that J ſhall 
be ſaid to agree, until J do actually diſagree to it. Plow, 3 358. Coo. g. 106. Pet le 
Moor's Rep. 457. where it is ſaid, That the Entry of a Stranger in the name of 
him that hath the Right, with the Agreement of him that hath the Right after his 
Entry, ſhall not avoid a Fine with Pzoclamations, Moor's Rep. 457. by all the 
Juffices of England. Trin. 38 Eliz. Audley's caſe. . 12 80 ä 

And ik a Woman only levie a Fine erecutozy; and a-Scire facias is bought 
againſt her and her Yusband, ik ſhe be received upon the default of the Pusband, 
te ſhall bar the Conuſe, which had ſhe been Dole ſhe might not do, &c. Cook on 

Lit. 253. | f | 

After the Statute of 4 H. 4, if an Action be bzought within five years, it will 
defeat the Fine, not only againſt himſelf, but againſt all others having Right para⸗ 
mount, although he have not Judgment and Execution until ſeven years after the 
Pꝛoclamation. Plow, 3 58. | 5 

But the avoiding of a Fine by one defeats it againſt all, although their Right 
were bound befoze by their Ron⸗claim, which lets at large all other Rights above 
them, although they make not claim within the year and day. 16 E. 2. As if the 
Loꝛd defeat a Fine at the Common Law by Deceit, he reſtozech the Right to him 
which levies the Fine: And if the ſkate which palſeth by the Fine be defeated, the 
Right paramount is reſtozed, although it were barren befoze by Non-claim, As 
where Feoffee is made upon Condition, and the Feoffee levieth a Fine, one pear 
palleth by the Heir without Entry oz Claim, there he is barred by Non-claim : 
But if che Abatoz enter upon the Condition bzoken, the Heir ſhall have a Mor- 
daunceſter againf him. Plow, 358. in Stowel's caſe, 

But foz the Erroz in a Fine, aud the Avoidance of a Fine by it, ſ&.SeR, 11. 
part 13. 

Mho may avoid a Fine, and how, ſe moze in Leon, Rep. 986. 

Pow a Fine is to be pleaded, ſee Croo, 3 part, 903. 917. 

Foz Pꝛecedents to lead the Uſe of a Fine, le them in Recovery, chap, 3. ſect. 


* * 


Sect. 1 8. Same Caſes and Examples of F ines for Illuſtration SECT: 1. 


and Confirmation. 
Caſe 1. 


Enant fo2 life, the Remainder in Fee, leaſes foy Years, grants to A. fog life 
| from a day to come; Lellee foz years attoꝛns after the dap, the term expires, 
A. enters and leaſes at will, the Leſſee — like levies a Fine come ceo to the 
| 2 Tenant 


Of 2 Fine. Chap. 2. 


Tenant at vill, Remainder enters, makes a Leaſe to Buckler, Tenant at will en- 
ters upon him, Buckler the Plaintiff bzings an Ejectione firme; and it was ad- 
judged foz the Plaintiff. 85 | 

Keſol. 1. The Gant foz the future foz life is void, no Frank-tenement can be⸗ 
gin in the future. | | 

2. Attoznment, &c. makes not that good which was vicious in the beginning. 

3. C. is a Dilleiſoz, he enters not by colour of a Gzani, as the Fedffee befoze 
Liverp, but by colour of a void Gant. 1 . 

4. Leſſee foz life leviesa Fine to a Dilleiſoz, it is As łeiture of à Right to him 
that hath but a Night. eie 118 | im. | 

5- The Fine levied to Tenant at will is a Fozfeiture, neither can the Tenant 
foz life oz at will plead the parties to the Fine had nothing, foz they are bound by 
Eftoppel hereby, and he which hath the Right of Remainvet may enter. 

6. The WDilleiſce levies a Fine, the Diſſeiſoz Hall kep the Lund fo; ever; 
Buckley's and Harvie's caſe, 39 & 40 Eliz, Co. B. 551 . I 


Caſe 2. 


T. poſſeſled of divers parcels ot Land within the Pannoz of S, foz pears at will 
and by Copy, and of others in Fe there, demiles the whole to C. foʒ life; then le⸗ 
vies a Fine to him, &c. of ſo many Acres as amount to the whole Land, continues 
poſleſſion, and pays the-Rents to the Load, five years paſs; the Lodd is not barred, 
1. It was not the intent of the Statute 4 H. 7. to eſtabliſh Fines levied by the 
Leſſe, to defraud him in Reverſton, 2, Noz to enable thoſe to levie by Covin, who 
befoze the Dtatute could not levie, it being to the dil⸗inheritance of him in Rever- 
ton. 3. All Aas, as Fine, Recovery, Dale in open Market, mixt with Covin, are 
void: And to manifeſt the Judges care to p2eſerve the Eſtates of the Leſſo28 againſt 
Non-claim, If Leſſee levies a Fine, the Statute ſhall be conſtrued againſt the 
wozds, the Leſſoz ſhall be allowed five years after the death of the Leſſee foz life. 
4. This Non-claim pꝛejudices not the Leſſoz, he was fozced to it by the Leſſee, 
whoſe Convepance was ſo cloſe he could have no notice that any Fine was levied of 
the Land. 44 Eliz. in Chancery, Fermor's caſe. Coo. 3, 77. 


Caſe 3: 


In Mich. 27 Eliz. B. R. the Caſe was, A man gave Lands in Tail to B. on con- 
dition, that if the Donte oz any of his Heirs aliene oz diſcontinue the Land, oz any 
part of it, the Donoz to re-enter; the Donee had Jſlue two Daughters, and died; 
one of the Daughters levied a Fine Sur conuſance de droit come ceo to her Yilters 
In this caſe it was the opinion of the Juſtices, That the ſame was a Fozfeiture, 
and that the Donoz might enter foz the Fozfeiture ; foz although thep are Siſters 
to many intents, pet they are both but one Heir, and each of them ſhall ſue Livery ; 
And if they be one Yeir to divers reſpects, then the Fine levied by one Siſter is a 
Fozfeiture; and fo it was adjudged, Leonard. 292, 


Caſe 4. 


A. Zenant foz life, Remainder in Tail with Fee expectant to B, B. levies a Fine 
and _ his Iſſue over the Sea, Pꝛoclamations paſs, he returns; the Fine is un⸗ 

Reſol. 1. By death of the Conulſoz the Conuſe&s Eſtate is not void, although 
the Remainder lies in grant; the Gzant of the Tenant in Tail is not void, but ac 
the choice of the Iſſue. 2 Stat. 3 2 H. 8. pzovides, That a Fine with Pzoclamati- 
ons levied of a Remainder oz Reverſion ſhalt be firm againft the Iſſue, which cans 
not be unlels the Eſtate in the Fine continue. 


preclamation . 2. Although the Right of the Eftate-tail, becauſe of the death of B, befoze the 


1 deſcends to the Jflue z pet thoſe being paſt without claim, he is 
rred. 5 
| 34 Further 


Chap. 2. Of e Fine. 101 


3. Further, no Claim can hold up this Right, it muff ſink, were it not foz one 
Exception oz Saving in the 4 H. 7. had ſwatfowed all men aud all Right, but not 
the Illue in Tail; no P2ivies are any part of that Saving. But if Tenant in Tail 
enfeoff a Stranger who dies, the Allue being the firſt to whom the Right deſcends Time te claims 
ſhall have five years after the death of the Feoffoz ; otherwiſe, had the Dilleiſoz of ac. 
Tenant in Tail levied, &c, 1 | 

The purpole of the Pꝛoclamations is to diſtinguiſh ſuch Fine from the Fine at 

the Common Law; and whereas the Statute 32 H, 8. ſpeaks, The Iſſue in Tail 
ſhall be barred after Proclamations pals, it is not to be expounded by Equity, being 
a Statute of Explanation. | | 

4. That the Jſue was beyond Sea, is to no purpoſe to better his caſe 3 had he 
been at home, the Fine were not to be avoidey, The caſe of Fines Paſch, 44 Eliz. 
Coo. 3» 84. 


Caſe 5. 


Husband and Wife levie a Fine to A. who renders fo them two and to the Fine wick a 
Heirs of the Yusband, and after renders part co the Wife in Cail, the Remainder Render, 
over; the Heir of the Yusband bzings a Writ of Erroz, and aſſigns foz Trroz that 
variance. 

Reſol. 1. The fozm in Render upon a Fine need not be p2eciſe, it ſhall be con- Error in a 
ſtrued here as a Gꝛant by Charter oz other Conveyance, it is but a Gzanc of Res Fine. 
£02D, 

2. Neither the Conuſoz noꝛ his Peirs ſhall aſſign Erroz in the Recozd, becauſe 
it is to his advantage; no man ſhall allign Erroz but he that is diſadvantaged, 

Tey's caſe, 34 Eliz. B. R. Coo. 5.38, | 


Caſe 6. 


p. Copy⸗ holder foz life, Remainder foz life, the Nemainder foz life, the Lo2d Copy. hola 
bargains and ſells, and levies a Fine to P. wich Pzoclamation, five pears paſs Eſtates, 
without any claim by thoſe in Remainder ; they are not barred, 

Reſol. 1. Copy-hold Eſtates are within the Scatute 4 H. 7. within the wozp 
Intereſt there: But if the Copy-hold:r levies a Fine by Covin, this bars not Deceir, 
his Iſſue, Ik Lelſe fo2 years 02 a Copy-holder be outed, the Lo2d ſhall uot have 
five pears foz the Diſleiſozs Fine, &c. after their Eſtate determined, he may 
p2eſencly bzing an Aſſiſe 5 otherwiſe, where is a Leſſe foz life outed, A mier Who may en- 
Stranger not commanded cannot enter to avoid a Fine, o) without the allent cr to avoid a 
of him that hath Right: Guardian in Doccage, Leſſoz foz life, Lozd of the Fine. 
Copy-hold may, becauſe of the Pꝛivity berwixe them and the Jnfant oz 
Tellers. 

2, A Fine bars no man becauſe of Non-clatm whole Eſtate is not turned to a Fjne var is 
Right, therefoze not theſe here, becauſe the Bargain, &c, and Fine to the Tenant whom. 
fn polleſſion puts them not to a Right, - 1. It is a lawful act. 2. Tenant in poſſeſs 
fion deveſts not the Kemainder by acceptance, as Leſſe& ko; life accepts a Fine 
come ceo, &c. though it be a Fozfeiture. 3. Becauſe he is in by Stat. 27. which 
cannot do wꝛong. | 

3. After the Bargain and Sale, he. in the next Remainder cannot enter, bp 
Cuſtom his Eſtate was to begin after the death of the Tenant in poſſeſſion, who 
if he fozfeits, the Lozd is to enter; but that ſhall not deſtroy the Remainder 
without expꝛeſs Cuſtom. Copy-holder in Fee ſurrenders to the Uſe of one foz Copy-held 
life, he ſurrenders no moze of his Eſtate than ſerves the Uſe, he ſhall not pay a Eſares, 
Fine foz his admittance after the death of the Tenant foz life, Pad the Lozv 
charged the Land of P, P. ſhould not be charged by it, the mean Eſtates in Re- 
mainder p2elerve him from the incumbzances of the Lozv, Hil, g Jac. in Chancery. 

Coo. 9. 95. Margaret Prodger's caſe. 


Caſe 


102 


By Tenant in 
Tail, ne bar. 


Difſcentinu⸗ 
ance. 


Operation of 
the Fine: 


Eſtare Tail, 


Warranty. 


Remainder, 


Corporation. 


Fine levicd of 
the Land of 
the Corpora- 
tion. 


Prerogative of 
the King. 


Grant to the 
King. 


Grants to the 
King. 


Of a Fine. | Chap. 2. 


Caſe 7. 


C. Tenant in Tail, Remainder in Tail to I. C. Reverſion to C. bargains and 
fells, and levies a Fine to the Bargainee, with Warranty to him and his Veirs, 
the Wargaing enfeoifs S. who enteoffs E. 8; I. C. dies having Iſſue, T. C. dies 
without Iſſue, E. S. leaſes to the Plaintiff againſt I. C. in ejectione firme: Judg- 
ment was given foz the Defendant, and affirmed in a Writ of Erroz. 

 Reſol. x. The Wargainee has an Eſtate deſcendable during the lite of the Bar⸗ 

gainoz, of which his Mike ſhall be endowed, 2. The Fine after the Bargain and 
Sale is no diſconttnuance of the Remainder, it operates upon the Eſtate paſſed by 
Bargain and Sale, and cozrobozates it, to determine upon the death of the Tenant 
in Tail without Iſſue, it toucheth not the Remainder ; otherwiſe, had it pzeceded 
the Bargain and Sale. 3. Obj. The Feoffment of the Bargainoz has ſo diſplaced 
the Remainder, that the Warranty which .deſcends upon him ſhall bar him. 
Reſp. The Warranty binds him not; it is annexed to the Cffate determinable by 
death of the Tenant in Tail without Jflue, and to the Reverſion in Fe, granted 
by the Bargain and Sale and the Fine, not to the Remainder in Tail, and the Co# 
nuſe cannot by his own act make it extend to moze ; therefoze the Eſtate⸗Tail be⸗ 
ing determined, the Warranty is determined. 2. Warratity bars not any Eſtate 
not diſplaced at the time it is annexed : the Father enfeoffs of Land out of which 
his Son has a Rent with Marrantp, it binds not the Son as to the Rent, 3. The 
Feoffment was lawful, he had Fe and could not diſcontinue, 4, Warranty cannot 
enlarge an Cſtate. 5. The Remainder in Tail to I. C. was not diſplaced, no man 
can diſcontinue Tail but he that is ſeiſed by fozce of the Tail, 6, Collateral War- 
rauty may be given in evidence if it be not pleaded as an Eſtoppel; though it gives 
not right, it bars the right of another the rather in Trelpals and Ejectione, &c. 
becaule it cannot be pleaded by way of Eſtoppel. Mich. 10 Jac. Edw. Seymor's caſe. 
Cook 10. 10. 95. 47. | | 


g Caſe 8. 


R. Paſter of M. College and the Fellows 17 Eliz. grant to the Quteu, reſerving 
Rent, on condition to grant over, which is done accozdingly, 18 Eliz. a general 
Statute of Confirmations is made, Fine and Pꝛoclamations, and five years pals, 
R. dies, the Ducceſſoz accepts the Rent, enters, and Leaſes to the Defendant : 
Judgment was given fo2 the Defendant, | 

Reſol. 1. The Paſter and Fellows are reſtrained by Stat. 13 Eliz. to grant ts 


the Quten, foz the Nucen is a Perſon within the letter of the Statute, and if ſhe 


thall be exempt, it muſt be by conſtruction of the Law, which cannot be; 1. Becauſe 
a general Statute foz maintenance of Religion, good Literature, and relief of the 
Pooz, binds the King unnamed; gifts to ſuch uſes, as well they ought, are pzeſerved 
againſt the generalty of Statutes, It appears by x Eliz. that the Nueen is incloſed 
within the wozds Perſon or perſons, becauſe there exempt. 2. Becauſe the de⸗ 
ſign of the Statute is to ſupp2eſs wong, therefoze the Statute de donis binds her. 
3. As that Statute, &c. Statutes which maintain the will of Donozs bind her, 
4. Paſters and Fellows are diſabled to grant, the Queen then cannot purchaſe, 
5. The intent is obſervable, which was to convey by the Queen to a Subject, and 
make her an Jnſtrument of wzong. As Tenant of a Biſhop grants to the King to 
re⸗grant to a Cozpozation, ſo to extinguiſh the Seigniozy of the Biſhop, and by the 
ſame deceit evade the Statute of Mortmain; the Patent ſhall be repealed jure Re- 
gio: ſo here. And the Act extends to Cozpozations not Jnco2pozated by ſuch names 

as are in the Statute. | 
2. The Statute 18 Eliz, confirms not this Gzant, it is out of the wozvs Conſi- 
deration granted, fo2 the reſervation of Rent could not be one, foz the Queen was 
to re-grant befoze the Rent due. 1. G2ants to the King may be void oz voidable in 
reſpect of the Gzantoz, as if an Infant grants to him. 2. In reſpect of the thing 
granted, as a Founterſþip. 3. Df the Eſtate, as Tail, 4. Where the Gzant agrees 
not 


not wich che Lules of the Lam. 5. Where is omiſſton of Cirtumſtantes, as In⸗ 
rolment, The Statute confirms nat Gꝛants of the firft oz ſecond ſoꝛt, of the third 
it does, the Tenant was able to graut; the fourth is not aided, the fifth is, « 
At the time of che Gꝛant it needed not Confirmation, R. was living, | | 
3. The Fine and Non-claim bavs them udt. 1. Though the Conveyance was Fine and Non- 
not by them, it was ſuffered by them, and within the wozds of the Statute, 2. No claim bar. 
Claim could bg by R. oꝝ any iwhis time ; but Claim was mabe within five-pears © 
alter his death. Fare 5, 7299 | | TCR = „ nts bot | br = - 2 
4. Acceptance of Rent pꝛejudites not, being. a Body aggregate of many; and Acceptance of 
the acceptance of the Paſter alone bars not the reſt, much leſs being without Deed, Rent. 
Paſch. 1 3 Jac, Magdalen College caſe, Cook 11. 67. Dt chap. 2. ſect. 5, 6, 7. 


ſect. 18, caſes 10, 13. ſect. 14. part 2, 8. 
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= Lefſoz foz, pars befoze the Entry of che Leſlie enfeoffs, aun levies 4 Fine; five By a Leflor 


ar to a Leſſee. 


years bar the Lell. nnd 
Fo eng The Statute ſpeaks of Intereſts in general, and a Leaſe of years is 
an Intereſt. Shae 1 2057 g Cent!, 82 
2. Ey the Feoffment the Leſſ& has but a Right which is barred by the Fine; 
- Cook 5. 123, Sattin's caſe. ::;:: e n Ä 


Caſe 10. 


Jn 4 Mar, Dyer 148, Penycock's caſe, if was this. A Woman was Tenant fog Fine by Hut- 
Life, the Keverſion in Fe to an Infant and Ward to the King, the Woman took ad and Wie. 
a Yusband, they made a Leale- foz 15 years, and atterwards the Yusband-and 
Mike levied a Fine of the Land, and by the Fine che Lands were rendzed to the Render. 
Teller foz 3 5 pears, and after to che Yusbanviarty Wife, and to the Peirs'of the 8 
Mile: In chis caſe it was a Quere, if this Acceptance and Render were a Fozfei- Acceptance of 
ture ol che Eſtate of the Woman, And it was the clear opinton of Dyer, that it he 'n Efate. 
had been Tenant in Tail within 11 H. 7. and had accepted a Fine, it had been no 
Fozfeiture, But ſ& now 18 Ez. in C. B. Cod k 3. 51. in Sir G. Brown's caſe, Forfeicures 
that ſuch an Acceptance by way of Fine in a Woman is a Fozfeiture, againſt Dyer. 

Dee caſes 10, 13, 74, 160. 75. 912 27 


Caſe 11. 


The Cooks ok London were incozpozated in 22 E. 4. by the name of two Ma⸗ Fine bar to a 
ſters and Governours of the Commonalty of the Pyſterp ol the Cooks of London; Corporation. 
and in the 21 H. 8. they bargain and lekl certain Land by the name of A. B. C. and D. 

Malter and Wardens of the Crat̃t oz Pyſtery of the Cooks of London, tu R. D. fo 
mont y, wichout naming his Heirs, and the Bargainee enters and levies a Fine with 
Pꝛoclamatians, and five years pals: it was adjudged that the Cozpozation ſhall be 
bound by the Fine and Non-claim, and therefoze the Entry and Delivery of the 
Died of chcir Leale co the Plaintiff as their Deed, by him which had their Letter 
of Attozney lo to do, is meerly void. 
1, The Bargain and Dale was made void fox the variance of the Indenture from 
their name of Cozpoꝛation: foz they were incozpozated by-the name of [Mafters] 
and the Jndcncure is [Matter ) in the ſingular number; and in the Indencure four 
are named, and their Charter warrag@th but two Paſters; alſo the Charter is 
[Maſters or Governours] and the 3acncurets [| Maſters and Guardians; Jfo it | 
varies in [Guardians] foꝛ Go vernours ] and in [and] foz Cor ] and the wozds Name of 2 
Craft and Myſtery | are lurpluſage, and rherefoze vdid wozvs, and do not pzefudice Corporation. 
e Died: but foꝛ the other variance the Deed was adjudged void. And therefoze Diffeiſor. 
the Bargain vp his Carry is a Dilleiſoz, ALS n 
2. The Fine with Pꝛoclamations and five years bars the Cozpozation, and all 
other Coꝛpoꝛations, as Mapoꝛ and Commonalty, Dean and Chapter, Colleges,&e. 
* ; R which 
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which have abfolute Oſtates in their own right, and their Succeſſozs foz ever, by 

equity.of the. Statute of 4 H. 7. notwichſfauding that the Statute ſpeaks only in 

particylar of Pen and their Yeues, vet this Statute is to be taken largelp foꝛ poſſeſ- 

ſions of Land which are to paſs by Fine and fkridly againſt the antient Night, if 

they be remils in their Claim foꝛ five years, fon that the Act ought to remedy all 

What Corps. the milchiek: otherwiſe it is of Cozpozations: which have not any ablolute Glkate 
ration barred Without others, as Wiſhop, Dean, Parſon, Uitar aun Pzebendarp, &c, But every 

by a Finc, one or them ſhall be barred by Non-claim in five years, and every Succeſſy} ſha 

have new five years. Do every Officer who hath Kann appertaining to his Art 

as a Parker, Fozelter, Keeper of a Gaol, &cc. ſhall be barred of Non-claim after a 

Fine levied byhis.Diſleiſoz, and five.years paſt after Pzoclamations; but bis Suc> . 

| cefſoz Hall not be bound if he do not alſo permit five pears to paſs in his time. | 

Corporation, 3. A Cozpozation cannot be ſeiled to another uſe; but a natural Body map, be- 

cauſe the Body incozpozate is not impgiſonable to be compelled to perfozm the con- 

fidence, becauſe they conſiſt of many, and the natural of particular perſons among 

them ſhall. not be impꝛiloned foꝛ the offence of the Body Cozpozate,: which is ano⸗ 


ther Body. | | 
Bargain and 4.A Bargen and Hale without the wozd [ Heirs ] ſhall give a Fee-fimple. But 
Sale, upon thole two points the Court was not reſolved, becauſe that the other two niave - 
aan ofthe Cole; a: e POLO et : | 
Cerporation, An Authozity given by a Cozpozation to enter into Lands, and claim ic to thete . 


uſe, and after to make a Leaſe of it in their names, is good. Croft and Howel. 
Trin. 20 Eliz; B. R. Plow, 3 3006. 


Caſe 12. 


TTenant in Tail levies a Ffue with Pzoclamations; whereof the one was Res 
cozded to be made the ſeventh dap ol June, which day was Sunday, and dies; the 
Error in a AIlluebzingsErroz, and reſerves all the Nꝛoclamationsʒ but the Fine remains goon 
Fine, at the Common Law, and ſhall be a»Difcontinutance. Adjudged, and the Pꝛocla⸗ 
. mation could not be made as it is recozded, becauſe it is no day in Court, and the 
Fine andP2oclamations are ſeveral Recozds,and might have been avoided by Plea. 

Fim and Brocket. M. 4 & 5 Eliz. B. R. Plowd. 264; 


| 7 Caſe 13. 
Difeiſer lcyics Diſſeilo2 levies a Fine with Pꝛoclamations, the Difleiſee dies after te years, 
a Fine, and within the five pears, his Heir being within age, the five pears incur after the 


Heir cometh of full age, and within one pear after his full age he enters; and av- 
judged that his Entry is not lawful, but that he ſhall be barred by the Fine with 
Pzoclamations, and the five years, notwithſtanding his Jnfancy, foz that the five 
pears are once attached in his Anceſtoꝛ, and then they ought to incur ; foz the pur⸗ 
ſuit of a Claim within five pears is a Condition in Law which ſhall bind an Inkant. 
Thoſe which argued with Stowel, foz the better intelligence of the Statute of 
the 4 H. 7. chap. 24. (which gives five pears to every ſtranger) and of the reaſon 
of making it, thought ofthe Fines and their fozce at Common Law, and the Inci⸗ 
dents thereof, which conſiſts in thꝛer points: 
1. The nature gf the Fine, and the puifſance of it. 
2. The pꝛeſervation of the antient Right by Claim. 
3. What perſons may make the Claim. | 
The Antiquity 1. Fines are as antient as any Court of Recozd, and at the Common Law they 
and Authority bind all ſtrangers but thoſe which have defeoy:which enter not oz claim not within 
of a Fine. a pear,by 17 E.x.@oNon-claim after the yearand day was peremptozy upon a Fine 
83 Recovery in a Writ of Right Executozy, and not Executed, as in a Fine Sur co. 
nuſance de droit, 7 E. 3. 335. becauſe tranſmutcation of Poſſeſſion gave occaſion ta 
a ſtranger to take notice and to bzing his Action oz enter within the pear and a day 
after Kecovery in Right, To be tryed by Battel o; Gzeat Afſize barred a ſtranger 
if he had not defect, as Nonage was foz the great notice of it, becauſe publick any 
. * moze 


{ 
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moze notozious than in other Actions. And a Pꝛoclamation wall be made befoze 
Judgment upon a Recovery in Right, by default, fo2 to give notice of it; and 
from thence the uſe is derived to make Pꝛelamation in Formedon, as it is in 7 H. 
4+ 19. upon the confeſſing ok the Artion : and ſo Fines after Recovery in a Mrit 
of Right were ofthe greatelt fozce, foz it is called by Brow, Finis Legis & Fructus 
legis, Exitus legis & Effectus legis. | | 
2. But the avoiding of a Fine by one defeats it againſt all, although their Who b:rced by 
Right was bound befoze by their Non-clatm, which ſets at large all other Kighss a Fine ; and 
above them, although they make not Claim within the year and day. 16 Ed. 2. how avoided, 
As if the Lozd defeats a Fine at the Common law by Decetpt, he reſtozetch the avoided for 
Right co him which levies che Fine; and ik the Eſtate which palles by the Fine one, avoided 
be defeated, the Kight paramount is reſtozed, although it was barred befoze by for all. 
Non-clatm. As the Feoffe is made upon condition, the:Feoftes levie a Fine, one 
year palſeth by the Heir without Entry o2 Challenge; there he is barred by Non- 
Claim: But if the Abatoz enters upon the Condition bzoken; the Heir now ſhall 
have Mort d'Aunceſtor againft him, And after the Statute of 4 H. 7. an Action 
bzought within five pears ſhall defeat the Fine againſt himlelk and all others ha⸗ 
vingRight paramount, although he hath not Judgement and Execution until ſeven 
pears after Pꝛoclamation. Claim is defined by Dyer to be a Challenge of theOwn- Claims, when 
erſhip oz Pꝛoperty that he hath not in poſſeſſion, but is detained from him by and bow robe 
wrong. There are four Claims foz defeating of a Fine, whereof two are by Ke- +— nog * 
c03d, viz. Action Real, and Entry of the Claim, at the Foot ofthe Fines; and tw 
by Acts in the Country, viz, by Actual Entry, and by Clainf; And lo notwith⸗ 4 
ſtanding the Puiſſance of Fines at the Common law, the Law hath pzovided thoſe 
Claims to pzeſerve the antient Right. 
3. Thoſe which are ſtrangers to the Fine, and have pꝛelent Right,oughtcomake The operari- | 
Claim, and ſhall avail all in Remainder oz Reverſion ; and their Non-claim binds * f Ch 
all in Remainder and Reverſion, becauſe all of them have but one yeax by theComs 
mon law after the Fine levied, and ſuch miſchief was a great cauſe why the Sta⸗ 
tute of 34 E. 3. cbap. 16. (which outs Non-claims) was made. But befoze this 
time W. 2. chap. 1. 13 E. 1. hach pꝛovided foꝛ the Donoꝛ and Done, that Non- 
claim ſhall not bind them, as it did befoze the 13 E. x. as it is like; but an Infant 
was not bound at a time certain to make Claim by the Common law. And it is 
pꝛoved by Implication of the Statute of W. 2. chap. 1. and 18 E. 1. De modo le- 
vandi Finis, ( which obſerve in their Expoſttion) becaule he hath not diſcretion to 

conſider of his Night, noꝛ to conceive what Action he ſhall bzing, noz when oz how 

to enter oʒ claim, oꝛ to do acts which require intelligence; and in the lame degree 

are Non ſane, a man in Pꝛiſon, and beyond Sea. But a woman Covert was bound 

to make Claim by che Common law, - becauſe the is not mentioned in any of the Husband and 
Acts, and hath a Hus band which may make Claim foz her. And therefoze Infants Wife. 

and luch are at large alwaies, and bound to no time foʒ to make their Claim by the 

Common law. And ik the Father Dilleiter dieth within a year, and die after the Diſſciſce. 
Fine lebied, bekoze the Statute of Non-claim, his Heir within age, he nerd not 

make Claim, becauſe he is not bound where the Night nelcends to him, moze than 

he is where he hath a pzeſentRight when the Fine was leviedz noz is Aukant in Re- Infant. 
mainder 02 Reverſion- bound by the Non-claim of the particular Tenant. And 

ſo howbeit that Fines at the Common law were of lo great fozce, yet the fozmer | 
Right was conſidered, and time given to pꝛelerve it, and Jufants were exempt out Him in Revers 
ok this time. And akter, when Non-clatm was repealed and outed in Fines; any lion, 

to make their Claims, aud becauſe the Law was:inreafonable that choſe in Jie- 

malnder 02 Reverſion ſhould be bound by Non⸗claim at particular Tenants, and 
the Law of Non-clatms being outed; in ꝓꝛotelſs ot time Fines became tos feble, 

and were in effect but Feoffments of Recozd, whereby the. Security of Inheritance 
was taken away, which was caule of great contention between Subjeds,. therefoze 

the-Statiite of 4 H. 7. intended to refozm thy things ö 
Firſt, To magniſie Fines again, and augment cheir validity, gx. | 
Setondly, To pꝛelerve the antient Right, ik it be purſued within a certain time. 
Thirdly, Not to bind perlons — Feme HCeverts) 15 
- they 


1 


lafant. 


Nes fant mr. 
no rie. 
In Priſons 
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they were alto Parties to the Fine, but to favoꝛ thole which had Defects until their 
Impeviment removed, and then give them time ſufficient to purſue their Right, 

That which is excepted out of the Act is out of the Pꝛoviſion of the Act, and 
there is no D2dinance fox it, but it is ſo apparently exempted out ofthe Act as if no 
Act had ever bern made; as a Feoffment of a Pannoz except an Acre, oz of all 
Lands in Dale except Mhite⸗acre, is void fo2 thoſe Acres as if no Feoffment had 
bien made, but a Saving goes to them touched and not exempt. 

The woꝛd having ] in the Statute of Fines 4 H. 7. ſhall be expounded of 
them which have Right at the time oftheFine levied andP2oclamations made, and 
alſo of the uſing of the Action oꝛ Claim, Fc. and not only at the time of the Agion 
o2 Entry, foz the Exception goes not but to thoſe befoze bound, and the amplenels 
of the Exception is meaſured by the ampleneſs of the Purview. Anv theretoze 
Stowell, if he is bound by the Purview, he is afterwards excepted; and if he is not 
bound by the Purview, he need not be excepted; and ſo he is at large out of the 
body of the Act, which conſiſts of the Purview and of the Exception. Acts of Par- 
liament are poſitive Laws,conſiſting of Letter and Denſe,which together make the 
Law. And the Common law is antient to all poſitive Laws, and this is to be cons 


- Mered to come to the Senſe of the poſitive Law, viz. to put ſuch Denſe to the Let- 


ter which excludes all miſchiefs and inconveniences. Thoſe which levy Fines are 
Parties, their Yeirs are Pꝛivies, becauſe there is Pzivity of blood between themz 
Strangers are they which are not Parties to the Fine noz Pꝛivies; and the Fine 
excluves none Pꝛivies by 4 H.. befoze, not Parties here, and therefoze it is no my⸗ 
ſtery that the Letter of the Act will extend to them: it ſhall not beLacheſs until all 
the time is paſt,becauſe they have election to pꝛotract time until the laſt of the five 
pears 92 laft dap, ſo that they within five pears purſue;which wozd | they ] intends 
Heirs, and it᷑ lo, then thoſe of full Age, ſane Memorie, not Covert, at Large, not 
in Pꝛilon, and within the Realm; fo2 ſuch Senſe ſtands beſt with Equity and Rea⸗ 
fon,which molt avoid Uigoz and Pilchief. Things within the Wetter, and yet out of 
the Denſe and intent of the Statute, as 36 E. 3. and 4 H. 7. Doctor and Student 


148. An Infant named a Diſleiſoz vouched a Recozd and failed, he ſhall not be im⸗ 


pziſoned notwithſtanding W. 2. chap. 25. Noz an Infant, Wailif oz Receiver 
found in Arrerages of account, ſhall not be committed to the next Gaol, not with⸗ 
ſtanding W. 2. chap. 11. Noz an Infant which is convict of Raviſhment of anos 
ther Ward ſhall not be impziſoned foz the King's Fine, notwithſtanding Morton 
chap. 6. Noz ifa Woman Jnfant be raviſhed, and conſent tothe Raviſher, with- 
in twelve pears, there the Heir ſhall not enter,notwithſtanding R. 2. chap, 6. But 
Anfauts are bound by Lacheſs foz a Title, and favoured foz the Inheritance, as 
Doctor and Student 148. An Infant ſhall be bound by Ceſſavic oz Waft, becauſe 
an Injury done by his Act; and he ſhall purchaſe, and the Law will pzeſume, ik he 
hath policy to get a thing, that he hath reaſon to defend himſelf. Ds if an Infant 
od enter not fo Poztmain within the pear,oz befoze a Millain hath ſold,becauſe 
he had but Title to the thing, that it was never in him. But Doctor and Student 
29. and 29. Aſſiſes, 32. Lacheſs of Entry upon deſcent oz warranty bind not an 
Infant, becauſe they have favour foꝛ Inheritance foꝛ Maik, Strap, Wreck, oz foz 
Goods taken from them and offered to Images, oʒ taken by Enemies and not re⸗ta⸗ 
ken befoze the Sun lets, ov ſold in a Parket overt, oꝛ Acts as Executo2,z5E. 3.4.5. 
03 as King, 02 foz neteſlity, as an obligation foꝛ Peat and Dꝛink. (Doctor and 
Student 104.) The Common law is the Foundation of this Act of 4 H. 7. And if 
the Father dies within a prar after the Fine, his Heir Infant is at large, and ths 
Imperfections which map happen ſometimes within five years are to be conſiderey 
as thoſe which are at the time of the Fine oz Right then: and becauſe that the 
Scatute-pzovides foz the Intant in the Exception, and in the Fine, it will not be 


. amil in the middeſt. And ik one which hath a future Right dies within five years, 


his Heir within age ſhall have Fine:3 fortiori then he which hath a pzeſent Right, 
(as here) becauſe it is of greater eſtimation than a future. If a Stranger to a 
Fine becometh of Non ſane memorie, 02 is in Pꝛiſon the third year after Pzocla- 
mations made, and after the five pears becometh of Sane memorie,oz out of Pziſon, 
be ſhall not be concludev,becauſe he wascoyſtrained,andhis Acts were involuntary: 

but 
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but if he o2 ſhe taketh Busband oz goe beyond Dea in the third year, and after five 
pears is diſcovert, oz within the Land, he ſhall be bound, becauſe theſe were Acts 1 and 
voluntary. An Expounder which adheres only to the Letter of che Statute ok 
4 H.. without adding reaſonable Senſe, will admit many Ablurdities by the Let- 
ter of the Statute. As if an Jnfant which hath pzeſent Right, and is excepted, dies Infant. 
within age, his Uncle, being his Heir, and of iull age, ſhall be barred. So if an 
Infant by Entry within age avoid the Fine, and after full age permit theConuſee to 
be foz five pears in poſſeſſion without Claim, he ſhall be barred by the Letter, which 
ſaith he ſhall take Action oz Entry within five years after full age. So an Infant 
being Difleiſee in his Pothers belly when the Fine was levied, is not excepted by 
the Letter of the Act, ( becauſe his Age is accomptev from the time of his birth ) 
but by intent of the Act here, foz ſomeching which is within the Intent of the ma⸗ 
kers of the Act may not be within the Letter and Intent allo: and of chole excep⸗ 
tions, the Letter binds none to five pears after full age which were wichin 
age when the Fine was levied and ingroſled, foꝛ many pears may be between the 
one and the others yet he that is bozn after the Fine levied, and is within age 
when it is ingroſſed, goeth not at large, but is bound to five pears after full age, 
as well as he which was bozn an Jnfant when the Fine was levied and ing roſſed. 
And if the Dilleiſee, at full age when the Fine was levied, die befoze all the P3o- Diſſeiſee: 
rlamations, his Heir within age then, and during all che years, he is bound by 
the Letter, becauſe the Letter excepts him which hath Right when the Fine is 
levied: But the Intent of the Exception was to except thole which had Right, 
and are Infants when the five years commence, So it ſhall be if the Diſleiſee be⸗ 
cometh of Non ſane memorie, oz be in P2ilon befoze the Pꝛoclamations, and af- 
ter five pears he cometh to Sane memorie, oz fo2th of Pꝛiſon; he ſhall have five 
pears after this by the Intent of the Exception. | | 5 

Two Joint-Tenants are Dilleiſces, the one within age, the Diſleiſo2 levies a Joiactenants 
Fine, four years pals after the Pzoclamations, then he of full age dies, the In⸗ Digciſor. pics 
kant ſhall have other five years after his full age fo2 all, by Bendloes : and ſeveral ſciſec, * 
five pears ſhall be fo2 ſeveral Titles. As A. diſſeileth a Woman ſole, and after ta- 
keth her to Wife, and they have Iſſue, A. is diſſeiſed, and dies after a Fine levied What time he 
by the Diſſeiloꝛ, and befoze all the Pzoclamations madezthe Illue being of full age, Nn _ 
the Mother dies, the fifth year paſſes; there the Allue is|bound as Heir to his Fas habe 0 cli in: 
ther, becauſe in this reſpect he hath but five years together, but as Heir to the 2 
Mother he ſhall have five years to be accounted from the death of the Father; foz 
notwithſtanding it is the ſelf-ſame Land, he hath ſeveral Rights, the one, the 
laſt Right, as Meir to his Father, and the other, the firſt Right, as Heir to his Husband 20d 
Mother, and in reſpect of them hath ſeveral times. Do the Yusband maketh a WII. 
Feoffment ofthe Land of his Wife upon a Condition, which is bzoken; the Feof- 
fee levies a Fine, the Yusband dies in the fourth year after the Pꝛoclamations, ha⸗ 
ving Iſſue by the Mike. and after the Wife dies, and five years paſs; the Heir is 
barred to enter as Heir to the Father foz the Condition, but he ſhall have five 
pears from the death ok his Father as Heir to his Pother, foz hec Right, foz the 
cauſe afozeſaid, by Saunders. "TE: „ ; 2 
' Jreland and Scotland are ſeveral Realms; but Scotland was holden by the Beyond the 
Crown of England, and was within the Fe and Deigniozy of che Crown of Eng- 552, how ta- 
land; and pet he which is in any of theſe two Realms ſhall be ſaid to be out ofthe #* ' 
Kealm, and ſhall be within the Exception of 4 H. 7. Do Wiots, Lunaticks, and 14io:s; 5 
they which have the Lethargy ſhall be compꝛehended in the wo2ds of Non ſane 
memorie, as well as Pad-men, Se Caſes g. 

Foz Zouch $ Peace which is the end of all Law deſcribed, and the neceſſity and 
benefic thereof;and thoſe Laws which carry moſt Peace are the moſt eſtimable; and 
the Statute which oults Non-claim was to the univerſal trouble of all the Realm: 
foꝛ the avoiding whereof, aud to make Fines ts have their antient fozce,the Act of 
4 H. 7. was made; and the Pzeamble of it is to be conſidered, becauſe it is a Rey 
to open the Pinds or the Pakers of the Act, and the Pilchiels that they intended 
to remedy;and the Pꝛeamble ſhews that the Pakers of the Ac were of opinion that 


Finez ought to be of greater fozce, foz to Er contention, than they were 9 
2 the 
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the Statute of Ron⸗Claim, though now it is uſed to the contrary, viz, tothe uni⸗ 
verſal trouble of the Kings Subjects, and therefoze they were Enemies to fozmer 
Rights,becauſe that ſtirred up many Suits, and made the Purview fkrongly againſt 
Infant. it. Et Lex ſi proſpiciat majori parti, utilis eſt. All Infants are bound by the gene⸗ 
ral Purview which containeth them in the Exceptions: As an Infant levies a ine, 
| Pꝛoclamations pals, he ſhall not have Erroz though within age, foz no Inkant is ex⸗ 
Error in a cepted: But he that is not Party to the Fine (by Southcot and Walſh ) is ex⸗ 
Fine. cepted out of the general Purview in the intent of the makers of the Act. And 
(Scowel)theYeir is not within thePurview nozErception of theDtatute,fo2 that he 
had not Right at the time of the Fine levied, but then the Right reſted in his An⸗ 
teſtoʒ which was diſſeiſed; foꝛ the Exception is always an exemption of that which 
is contained befoze in the general woꝛds, otherwile it could not be an Exception: 
As a, Feoffment of a anno except ſuch an Acre, which is not parcel of it, oꝛ aLeaſe 
of all Land of the part of the Father, except Land of the part of the Pother, is a 
void exception, becauſe this exception was not in the Feoffment no2 Demiſe ; foz 
Plexding of « Right oz not Right is not the matter, but Claim ozNon-claim within five years is 
Fine, the matter, where a Fine is pleaded to conclude any, and this tried by Jſlue by the 
one oꝛ the other maketh an end of the matter. 
Writ of Deceit Catline: A Mrit of Decett by the Loꝛd in antient Demeſn,made twenty pears 
to avoid a after Pꝛoclamation upon a Fine levied by his Tenant, ſhall make void the Fine, 
Fine. and the Zenant ſhall be reſtoꝛed to the Land, becaule he claims not the Land, but 
x Seignioꝛy and Dervire out of the Land, and no Right to the Land when the Fine 
was levied, and therefoze is out of the Purview, which extends not but to them that 
claim, o2 had Right in poſſeſſion, Reverſion oꝛ Remainder, to the thing compziſed 
within the Fine when the Fine was levied, upon matter riſing befoze. The firſt 
Saving is general, and giveth five pears after Pꝛoclamation to thoſe which have 
Right, and their Heirs, wich a Condition annexed to it, viz. lo that they purſue their 
Title, Claim, #c. within five years after Pꝛoclamations: and as the Saving 
is general to all Yeirs, notwithſtanding they have their imperfections of 
Nonage, Inſanity , c&c. ſo is the Condition general, and extends to all Peirg 
whatſoever they are. And this was the cauſe of the Judgment; foz otherwile the 
Saving ſhall be foꝛ all Heirs, and the [ So] ſhall be of all Yeirs within age, and 
then the ['So] is not ſo large as the Saving, and lo the Heir within age is bound to 
the Condition of the firſt Saving, as well as he is laved in the lame, becaule general 
Tranquility is moze favoured than an Infant, and no time ſhall be gained by expo⸗ 
ſition oz equity beyond the woꝛds of the Act, where the Act, as here, reſtrains all 
men to a time certain fo2 the common Tranquility of che People. And Inkants hay 
been bound by the generalPurvtew of z 2H.8.c.2.tfthey had not been accepted there, 
And therefoze if one otthe Terms limited by 4 H. 7. be adjourned,(becaule theSta- 
tute ſaith then next enſuing ) all the Pzoclamations befoze are void until the Sta⸗ 
tute of 1 M. cap, 7. Raſtal Fines 12. becauſe time limited by the Act ought ſo to be 
purſued, and once attached in part,ought to be continued, So the fifth County upon 
Erigent ought to be the next to the fourth, oz it is Diſcontinuance, and Allocatus 
Comitatus ſhall not aid, but is Erroz, And therefoze an Jnfant at the Common 
How the five Jaw ſhall be bound to year and va. Where by the Statute of 4 H. 7. the five years 
your» _ be commence in tbe Father, being of full age, Non-claim within the time limited by 
compte the Common Law ſhall loſe Night, and Infancy there ſhall not aid the party, as 
7 H.6.32. Non-claim by the Lozd-of his Uillain within a pear and day, which hath 
fled into antient Demeſn. So x5 E.4.6. Non-claim of Liberties befoze Juſtices in 
Eire. So Wood of another within a Fozreft of the Rings, and leiſed into the Kings 
hands, ſhall be fozfeited by Non-claim within the pear and day. So if a Baſtard die 
ſeiſed, and Muler claims not: ſo 2 H. 7, 10. one ſhall loſe his appeal of murther if 
he bzingeth it not within the pear and day: lo by the Cuſtom of many Hannoꝛs, one 
ſhall loſe Copy-hold if he claim it not within a pear and day after the death of his 
Anceftoz. A fortiori then, time ſhall be peremptozy where it is limited by the Sta⸗ 
tute foz the common repoſe of theRealm, which ſhall be moze favoured than the pꝛi⸗ 
vate pꝛofit of any ſingle perſon, be he Infant, of Non ſane memorie, cc. ByCarus 
and Dyer, the Kight of a Mulier within age is bound by deſcent of the ry” 
| cauſe 
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cauſe the Law in this caſe is a binding Law: by Southcot aud Sanders contrary, 
becauſe Inkancp ſhall excuſe Lacheſs of Entry. 31 Aſſ. 18, & 22. 36 Aff. & 
318. . 1 
be lecond Saving giveth new five pears to other perlons, aud hereStowel is che 
ſame perſon Which had five years with his Anceſtoz by the firſt saving, becauſe the 
Saving and the [| ſo ] is in the Copulative, and the ws2d [others J is excluſive of 
thole compꝛiled in the firſk Saving, and the exception | and becauſe he is Heir] is 
within the firſt Saving: he is excluded out of the ſecondDaving by the woꝛd [other.] 
Walſh and Catlin held otherwiſe, If a Tenaut foz the life of another,theRemainder IT 
tc B. foz his life, the Kemainder to A, in Fee, is diſſeiſed, the Dilſeiſs2 levies a Fine by a Diſ- 
Fine, and five years paſs after Pzoclamations,if he foꝛ whoſe life and the Remain- ſeiſor · 
der fo2 life dies, he ſhall have new five pears, becauſe it is another Eſtate, and the 7 
firſt remains not to him. But by Weſton and Catlin otherwite,becauſe not anothe? 
perſon. Allo this Right which firlt deſcends to Stowel here, is not ſuch a Right as 
the Statute intends to give new five years by the ſecond Having foz a new Right, 
foꝛ it was once aRight in the Anceſtoꝛ, and given to him befoze;and the wozdſfirſt] 
is of great purpoſe put into the Act, and this wozd [firſt ] being joyned, as tt ought, 
to every of the wozds ſubſequent, via. Accrue, Remain, Deſcend, oy Come, excludes 
Stowel of the benefit of the ſecond Saving: and 1 R. 2. cap. . touching Fines hath all 
the woꝛds of 4H. 7. touching the Purview and body of the Act, but the woꝛd ſtir J 
which is added to 4H. 7. as a thing thought very neceſſary. And ſo hs that will take 
benefit of the ſecond Saving ought to p2ove four things, Firſt, that he is another 
perſon. Secondly, that the Right firſt came to him. Thirdly, and that it came after 
the Fine ingroſled and Pꝛoclamations made, Fourthly, that his Right is befoze the 
Fine levied, as where Right oz Title ſhall firſt accrue: And therefoze if the elder 
Bꝛother be poſleſled when the Father died ſeiſed,and the youngeſt is difleiſed at the 
levying of the Fine with Pꝛoclamations, and five pears paſs, and after is de: 
raigned,he ſhall be aided by the lecond Saving, foꝛ the caule akoꝛelaid. So if the Dil⸗ Fine by 2 Dif. 
ſeitoz of a Poꝛtgage levy a Fine withPzoclamations,and five pears pals and after ſeiſor, 
thechoꝛtgageoꝛ pay o2 tendzeth thechony, he ſhall have five pears after his payment 
oz tender,becaufe his Title firſt accrued after the Pꝛoclamations by the payment oz 
tender, by matter befoze, viz, the Condition. Plowden thinks that he is at large, 
and not bound to five ears, becauſe at the time of the Fine levied no wong was Husband and 
done to him, noꝛ to the Eſtate which he claims, Do a Yusbanv levies a Fine with Wife, Fine by 
Pꝛoclamations, and after the five years paſt dies, and front thence by the ſecond bim. 
Saving his Wife ſhall have five pears to fue out her Mrit of Dower,foz her Title 
accrued by the death of her Husband upon cauſe befo2e the Fine, viz. their inter- 
marriage and Seiſin of her Husband. By Plowden the is at large, and not bound to 
five years,becauſe it was a real wzong done to her at the time of the Fine, oz befoze, 
becauſe her Title accrued after the Fine, vn. by the death ofher Yusband. So if a 
ZenantCeaſe one pear befo2e the Fine, æ another year after the Pꝛoclamations, the 
Loꝛd is at large to have his Ceſſavit 20 years after, foz it is not within the purview 
of the Act,becauſe he had not Title at the time of the levying of the Fine, but it ac- 
cried afterwards, viz. at the end of the two pears, Where Land is given to the Fa- . 5 
ther and his Heirs Females of his body, (Nemainder to his Bon in er) he levies a pine by Diff 
Fine with Pꝛoclamations, and dies without Heir Female, chere the Son ſhall have ſciſor. 
five years, So Wenant foz Life; Remainder in Fee, is biſſeiſed,the Diſleiſoz levies 
a Fine and five years paſs , and Tenant foz Life dies, he in Remainder ſhall have 
new five years, Tenant foz Life and Feoffee levies aFine,five pears pals, Entry foz 
Fozxfciture is gone; but then (by Walſh ) he thall havea Formedon after the death 
of the Tenant foz Like, ik he ſues it within five pears, (by Catlin otherwiſe)becauſe 
his Right accrues not firſt, o remain after the death of the Tenant fo2Life,becauſe 
he might have entred befoze,andtherefoze is excluded from the benefit of the ſecond | = 
Saving. Tenant koz Years by Statute oz Elegit is ouſted, and a Fine with Pꝛo⸗ Fine bar Lefſee 
clamations levied, and five pears paſs; now none may enter, no; be in Reverſton, for years, Te- 
no2 particular Tenant , neither ſhall they be aided by the fecodnd Saving, foz both nam nul 
mgiht have entred befoze theP 2oclantations paſt, becauſe they all are compzifed in pg — 
the firſt Saving, and therefoze he in Neverſton ſhall not have pears after the term 
4 | endev, 
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ended, as he ſhall have where the particular Eſtate was Free-hold, Anda Tenant is 
bound by this Statute of 4 H. . by the wozd [ Intereſt I in the Saving, which wozy 
may compzehend Term. And as fo the wozd[ ir ſhall deſcend I as by Dyer, Dil⸗ 
Fine by a Di continue of Tenant in Tail levies a Fine with Pꝛoclamations, and five years 
continue in paſs, Tenant in Tail vies,the Iſſue in Tail ſhall have five new pears: but by him 
Tail. and Catlin, if the Diſleiſoʒ of Tenant in Tail levie a Fine, #c. the Jſſue is bound 
there foz ever,becauſe the Right was/pzeſent to the Tenant in Tail when the ine 
was levied, and he and the Peirs in Tail are compaiſed within the firſt Saving, 
and therefoze barr d, becaulſe they purſu'd not theirRight within five pears accozding 
to the firſt Saving. By Southcot and Weſton contrarp, and by them every Iſſue in 
Tail ſhall have a new five years :. but by the laid Chief Juſtice the wozd [ firlt ] 
added(as it ought to be)to [ic ſhall deſcend Iwill not admit every deſcent to have five 
pears, The Remainder oz Reverſion in Tail upon anCſtate fozLife deſcends to his 
Illue, there the Iſſue ſhall have five pears by the ſecond Saving after the death of 
Fe by a Diſ- Tenant foz Life, by Weſton and Dyer, If the Bon purchaſe and dies, the 
ſeiſor. Daughter enters and is diſleiſed, the Diſleiſo2 levies a Fine, five years paſs, the 
| Don bozn after ſhall have new five pears by the ſecond Saving, becauſe it is he to 
whom the Right firſt deſcended after the Fine andPzoclamation. So if the Feoffe 
of Non ſane memorie levies a Fine and dies, from thence his Heir ſhall have five 
years, fo2 the reaſon afoꝛeſaid. And as to the wozds [ firſt ſhall come ] Tenant in 
Fine by Te- Tail levies a Fine, five years paſs, and then dies without Iſſue, from thence the 
nant in Tail. Donoz ſhall have five years foz to bzing his Formedon in Reverter, becaule aided 
by the ſecond Saving, becauſe it is him to whom the Right firſt cometh after the 
Fine and Pꝛoclamations. And in all thoſe caſes there is a new Right oz Title ac- 
crues, deſcends, remains, oz comes after the Pꝛoclamations, which was not in any 
other befoze, upon cauſe made befoze the Fine : and Diſleiſin here is no ſuch cauſe 
which ſhall make Stowel to have ſuch Right which was not in any other, but firſt in 
himſelf; ko ſo it is not here, becauſe the Right was firſt in his Gzandkather, which 
is ſaved in him and his Heirs by the firſt Saving, and therefoze ſhall not be ſaved 
by the ſecond, And the makers of the Act intended not to aid them by the ſecond 
Saving which were aided by the firſt , no2 on the contrary; but to compꝛehend by 
the one Saving thoſe which were out of the other Saving: and therefoze Stowel is 
not ſaved by the ſecond Saving, becauſe he entred not by his own Right, noꝛ the 
Right deſcended, noz ſuch matter befoze the Fine as the makers of the Att in⸗ 
tended; and he ſhall not be aided by equity, foz no equity here,becauſe univerſality 
is moze-regarded than particularity. One hath two defects as to pꝛeſent Right, oz 
when future Right happeneth ; allought to be removed from him befoze the five 
\ pears commence ; and if it happeneth within a month after in any of the defects 
again, and ſocontinue all the five pears, oz to the end of the firſt month of the five 
years, his Heir dying within age befoze the five years commence, they do pzoced, 
and the Non-claim within · the five pears ſhall bind the party and his Peirs as well 
as if they had been void of all defects during all the five years , if they had no defect 
when the Fine was levied, But if they had befoze the laſt Pzoclamation, and ſa 
continued when all the Pꝛoclamations incurred, he ſhall not be bound to five pears 
next after the laſt Pzoclamatjon , but ſhall have new five pears after all defects re- 
moved. By Plowden Ducceſſo2s ſhall not be bound by 4 H,7. by Fine oz negligence 
of their P2edeceſſozs, as Bendloes would have it, Stowel againſt Zouch, Hil, 11. 
Eliz, Co. B. Plowd. 357. 


Caſe 14. 


Fine levied by A Deviſe was of all, where two parts did paſs of Land, the Deyiſee did enter, and 
fore Entry be- leaſe all foz pears, the Leaſe expired, the Heir at Common Law without actual 
- % _ hath Entry did levp a Fine to a Stranger of the third part; the Conuſee made a Leaſe 
Rec in for Life tua Stranger, with a Remainder to the Queen by Derd inrolled, upon Con- 
the Queen. dition tobe made void upon the tender of mony to the Tenant foꝛ Life : Jn this caſe 
Diſſeiſin. two Nueſtions were made. 1. It the Entry of the Deviſee in all, and his Leaſe of 
all,oz either of thele things doth make aDiſleifin to the heir of the third —— 

fry, 
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Entry, ſo that he had but a Right at the time of the Fine levied; And it was rifles 
to be no Diſſeiſin, foz there was no Expulſton: but a Leaſe foz life with Liver 
voth make a Dilſeifin. 2. If the Tender of the Boney to a Stranger ſhall veveſt 
the Remainder out sf the Queen, And it was agreed it did ſs, and that without of- 
fice, becauſe the Condition was not perfozmable to the Queen, but to the Tenant 
foz life: And do it was adjudged, Hemley and Brice, Hil, 40 Elz. Moor's 
caſe 729. 
Caſe 15, 

Leaſe of life to Bugband and Wife, Remainder in Tail to N. T. their Son, a Fine by a 
Stranger levies a Fine Sur conuſans de droit come ceo que il ad de ſon done al Stranger to 
N. I. the Don, which grants and renders the Land to him foz fifty four pears ren- _ _ 
dzing Rent, hath Illue and dies befoze any Pꝛoclamation made, and after theP20s T. il. 
clamations paſs, and after the Yugband and Wife die. Adjudged that the Leaſe 
is good againſt the Iſſue of N. in Tail by reaſon of the Rent; otherwiſe it were if 
the Rent had not been reſerved. | | 

Firſt, The Leaſe had not been void againſt N. T. the Father himſelf, if he had 
ſurvived the Yusband and Wife, if it were by wozds, notwithſtanding it be a pꝛe⸗ 
ſent Contract, becauſe it depends upon an Eſtate foz life, which is uncertain when „ 
it ſhall determine: other wile it is, if the firſt had bien a Leaſe foz pears which con- Leaſe for years 
tain a certainty, then the ſecond Leaſe ſhall be void foz the firft term, except that dy Tenant in 
it be by Dev-Poll with Attoznment ; in which caſe it ſhall enure by way of a bag d 
grant of the Reverſton, if the party will ufe it ſo, oz by Indenture oz Fine, which Pink a 
are matters of Eſtoppel. | | 

Secondly, The Leaſe is but voidable againſt the Ifſite; becauſe of the Rent; 
which is a Recompence ; otherwiſe it is of a Charge,foz that ſhall be void by the Re- 
mitter: and inaſmuch as this contingent Leaſe is not voived, but continues 
during the Pꝛoclamations, the Statute of 3 2 H. 8. maketh this a Bar againſt the 
Iſſue during the term. 0 | | 

Thirdly, A Leaſe by wozd made by the Husband and Milk is the Leaſe ofthe Hucband and 
Pusband onelp, and not of the Mike; Poſſefſion without Title is ſufficient to Wiſe. 
make an Advowzy foꝛ Damage-feafant ; Pzotection pleaded foz part, and inter alia, : 
good by the Rule of the Court. A Fine pleaded by wap de finalis concordia facta F{24E of 3 
tuit, and not that he levieda Fine, and allo pleadeth that it was acknowledged in 
the Kings Court, without ſaping it was in the Common-Pleas, is good; And 
22 H. 6. 13. a Fine is a Reco2d although it be not ingroſked, and ſhall be exe⸗ 

Fourthly, Yow and in what degree this Leaſe ſhall paſs at the beginning by the 

The Eſtate of N. not altered by the Fine ofa Stranger which had not any Right Za ;.1 
oz Eſtate in the Land, but is Efopped foꝛ his life to ſay otherwiſe, but that he res _ 
ceives Fte⸗ſimple by the Fine. Ray 

There are ſeveral kinds of Leaſes, as Leaſes by Wozd, by Deed-Poll, by Jn- 7 
venture, and theſe are to be conſidered how they ſhaltenure. As if a Leaſe be made LN. 
by wozds without Deed of Lands, by one that hath Fee-ſtmple, foz one and twentp 
years, to commence pzeleutly, rendzing aRentz# after the lame day he makes a new 
Leaſe by Parol to another foz the ſame term, oꝛ foz a Lefler term; the ſecond Leaſe 
is void, although that the firſt Leſſee ſurrenders oz fozfeits, becauſe at the time of 
the firſt Leaſe he hath not but a Reverſion, and no Intereſt in him to contract foz 
the Poſſeſſion, And he that will by Contract make another Poſſeſſoz of the thing, 
ought to be Pzopzietoz of the ſame himſelf: As if one ſells an Yozſe upon tondi⸗ 
tion that che Wender ſhall pay him fozty ſhillings at Eaſter, and after he ſells the 
Mozle to a Stranger, and after the firſt Uende pays not the fozty ſhillings at 
Eaſter, and the Uendoz reteiveth the Yozſe ; the ſecond Wendes ſhall not have che 
Moꝛle, becauſe the Wendoz had him not at the time of the Sale; foz the Condition 
onely enables him not to contract foz the pzoperty and poſſeſſion which he then hav 
not. But if the Leſls foz one and twenty years be, and the Leſloz the ſame day 
grant 
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grant the Reverſion by Deed foz twenty one years to commence pꝛeſently, there it 
is good with Attoznment ; he ſhall have the Reverſion during the firſt Leaſe, and 
the Rent as incident thereunto,becaule it is an other thing than the Poſſeſſion. So 
aLeaſe by wozd foz pears, to commence after the firſt pear, is good, becauſe it is ot᷑ 
another thing than the firſt Leſſee had, becaule the ſecond Leſſee is to have the Poſ- 
ſeſſion after the firſt Poſſeſſion and Intereſt is expired. A man Leaſes fo2 one and 
twenty years in polleſlion, and pzeſently makes aLeaſe of it fo2 one and thirty pears 
by wo2d; this is good foz the laſt ten years, and executoꝛy fo2 it: foꝛ a Leale foz 
ears is executozy, and ſeveral fog every year and day, and is as to Execution as 
everal Contracts; and therefoze ſuch Contract may be good in part, and void in 
part. Do if he leaſes foz twenty one years to commence ten pears after, and He 
maketh a Leaſe foz thirty one years to commence pzelently,, it is good fe2 the firft 
ten-years, and void foꝛ the laſt twenty one years; oz that he had contrarted befoze, 
and was certain, although that the firſt Leaſe were fozfeited oz ſurrendzed : others 
wile it is if the firſt Leale had been incertain, as a Leaſe foz life; there the ſecond 
Leaſe had been good afterthe Tenants life, not during his life, although he ſar- 
rend2ed oz foxfeited, unleſs it had been by Fine oz Jndenture, becauſe Eſtoppels. 
If the ſecond Leaſe fo2 the ſame years be by Derd⸗Poll, there the Reverſton with 
the Rent paſs by Attoznment by the Demile of the Land, by the name of Land, 
if the Poſſeſſion cannot: as a Reverſion upon an Eſtate foꝛ life paſſeth by Bargain 
and Sale of the Land by Deed inrolled ; and the Gzantee may ufe his Deed as he 
pleaſeth, and therefoze may uſe it as a Gzant of a Reverſion with:Attoznment : o⸗ 
therwile it is if it be by wozd, becauſe the Reverſion foz pears cannot be granten 
by wozd, But if Leſſee foz years will uſe a Leaſe-Poll as a pꝛeſent Leaſe, where 
he hath not Attoznment, the Leale is void, although the firſt lurrendzed oz fozfei⸗ 
ted, as it is if it were by wozd, becauſe a Contract by Deed-Poll paſſeth not that 
which another then enjoys. . | 
But if the ſecond Leaſe were by Fine 02 Jndenture, and the firſt ſurrendzed oz 
kozfeited, it is good: foz if one leaſes Land to me which he hath not at che time 
by Fine oz Indenture, and after purchaſes it,o2 it deſcends to him, I may enter and 


. occupy by Eſtoppel; and J ſhall be compelled by Eſtoppel to pay the Rent, becaitſe 


every one is concluded, foꝛ that the Land paſleth in poſſeſſion foz foꝛty five pears by 
Eſtoppel, and it ſhall be good in Elkate-to have the other pears, decaule they are not 
incurred in the like time of the Tenant koꝛ life ; foꝛ if the Leaſe foꝛ fo2ty five years 
had been by wozd, and the particular Tenant foz life had died, the Leſſ& ſhould 


, hot oa 
Ikthe Eſtate given by the Fine is defeated; che Fine ſhall be void, although the 
Pzoclamations pals after; foz the Fine is the Paincipal, and the Pꝛoclamattons 
but acceſſary to the Fine, As Tenant in Tail difleiſed levies a Fine to the Dil⸗ 
ſeiſoꝛ Sur conuſance de droit, o; Sur Releaſe, and dies; there the Iſſue, ik he enters 


befoze all the Pꝛoclamations are paſled, is remitted, and is not barred; foz that 


32 8. 8. which laith, that Fines after Pzoclamations bar Tail, incends of Fines 


remaining in fozce until after the Pzoclamation, that then it chall bar Tail, be⸗ 
cauſe otherwile the Pzoclamations are in vain foz to give notice ofthe Fine, if the 


party cannot defeatthe Fine befoze all the Pꝛoelamations ended by Entry, Claim, 


02 Action. Tenant in Tail ok Lands grants a Rent by the render of a Fine, oz 
grants the nomination ok an Advowſou by render of Tenant in Tail of a Kent, 
dilleiſes the Tenant of the Land, and levies a Fine of the Land, and Pꝛoclamati⸗ 
ons pals ; this is no Bar againſt the Ifſue, becauſe the Fine was not levied of the 
things intailed,by Thornton: but if Tenant in Tail of a Rent, Advowlon, Tithes, 
Common, cc. levies a Fine and dies, and after the Pꝛoclamations paſt, the Jfſue 
is barred by the Statute, yet the Fine was not a Dilcontinuance, -becaule things 
which lie in grant, but there he may claim (where Entry lieth not) and good toz 
to defeat the Fine and Pzoclamation, and to ſave the Tail; but if Pzoclamations 
pals, à Formedon depending, the Iſſue is barred by the Statute of 32 H.8. Dther- 
wile it is ik one bzing an Action within five pears upon the Scatute 4 H. 7. and 
the five, pears incurr hanging the Action, becauſe 32 H. 8. favours not Eſtates⸗tail, 
and is ſtricer againſt them than 4 H.7, againſt a Stranger; becauſe 4 H.7, allows 
#* | enefic 


* 
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benelit to a Stranger to purſue his Action within five pears, 33 H. 8. befoze the 


Pꝛoclamations inturred,not without Retovery alla. Leaſe executoꝛy granted by the 
Veuder of a Fine by Tenant in Tail, ſhall be good againſtehis Alus after Pꝛöcla⸗ 
mation incurrev- after the death of the Father. Jf a man mike a A eale of ũxteen 
years, 02 foz life, to one, and pzeſently maketh a Leal fo one and twenty ears 
of this to another by Indenture, ox by Fine, rendzing Rent; the A eſloꝛ ſhall have 
ax Action of Debt foꝛ the Rent by reaſon of the@ffbppel, foz every ont is Etopped Eſtoppel. 
agginſt the other to lay that the Polleſlion palleth not : But if the ſecond Welles 
enters, and be expulſed hy the ficlt Leſſee, he may well pleat this matter in Bat 
again the Leſſoz in an Action of Debt. And ſo Rent by Eſtoppel is avoidable by 
Entry aud Expullion. Tenant in Tail waketh a Leaſe foz fozty years, to com- 
mence ten years after, rendzing Rent, and the next dap dies, the Iſſue enters and 


- lufeoffs], S within the ten yeats/ and after the ten years the Feoff& waves the 


Poleſſion, aud Leſſee enters and pays the Rent co the Feoffee; which accepts itis Acceptance of 
now he hath-made the Leaſe good, fo by the:Feoffment the Aale was not avoided; Renn. 
ROE indifferent and eligible, anv he could not make his Election 
efo2e his-timez and then this Clecion affirms oz diſaffirmsa voidable Leaſe. Ann 
— Entry ot the Iſſue avaivs not a Leaſe executozy; à fortiori, a Delcent-of the - 
zemainder where Entry fails ſhall not void itʒ hut a Renc-charge he ſhall, becauſe 
there the Aue hach not Quid pro quo, andito his viſadvancage; the Entry of the 
Iſſue and Feoffment over⸗ diſcharged the Nent⸗charge grauted by his Father. 
14 All. pl. 4. Sat one Otatute 9 E. 3. contrarp, but ua Lam, by Plowden and Brom- 
ley, foz that vs Remitter-dilchargeth the Execution as welbas the Rent⸗charge. * 
Tres (old by Tenant in Tail, and not ſevered in his life, the Bargaine ſhall not : 
have them. 18 E. 4. 6. If the Plaintiff Maß not the P2othonotarp to enter his 
Judgement, noꝛ pays foz it, the Judgement ſhall not be entred without the Ozder 
of the Court. :Smith and Stapleton, Paſch. 15 Eliz. B. R. Plow. 430, 431, c. 
, 221 | i: fag ett 37 if 4g i 3 122 * 


5 4 n Caſe a 6. 2. 28. 


Tenant koz life, Remainder in Tail, Remainder:in Tail, the Tenant.foz life 

and the firſt Remainder levie a Fine to one that grants a Rent-charge to the Te⸗ 

nant foz life, the firſt Remainder dies :withdufYfſue, the ſecond Remainder enters, Difconiou: 
the Tenant foz life diffrains, Jn this Caſe it was reſolved to be no Diſcontinuance e 
no} Fozfeituxe; each gives that he hath. Cod. Bredon's caſe, Coo. 1. 76. Forfeiuite , 


Xx 4. 
-.3.: Caſe 1. 


Formedon was bzought againſt Pusband and Uife, who after Summons and 
Cſloign did levie a Fine to a Stranger, and after the Pusband made default, upon 
which the Wife p2ayed to be received; the Domandanc did councer-plead the Re- 
ceit by the Fine, which pꝛoveth that the Land is not the Right of the Mile; pet 
by Judgement ſhe was received, foz Right ſþall be intended that which ſhe had at 
the Writ purchaſed. Dyer 31. | | 2 


Caſe 18. 


In the Caſe of Sacheveril and Day, Paſch. 2 Car. it was thus. A. ſeiſed of Land Power reſerved 
in Fee, covenanted to levie a Fine to the uſe of himſelf foz life without Ampeach⸗ upon an In- 
ment of Maſte, and with power of granting and giving the Tres upon the Land, * a | 
and power to make Leaſes foz thze lives oz twenty one years relerved to him, Pine. 
the Remainder to John his Don without Jmpeachment of Waſte, and with tee 
ſame power, with divers Remainders over; accozdingl a Fine was levied to the 
uſes afozeſaid: after A, the Tenant foꝛ life makes a Leaſe foꝛ thze lives, excepting watt; 
the Trees then growing oz to grow, A, the Tenant foz life dies: In this Caſe it 
was a Queſtion, whether he in Remainder may exerciſe his power (to wit) to 
cut, take and diſpole the Trees during the Eſtate foz the thee lives; and it was 
held, That the Exception of the Tres was Food enough, and by * he Exceprion; 

c ay 
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map take the Trees at any time during his like; but not his Executoz oꝛ any other 
alter his death, foꝛ this way a power annexed to his Eſtate, which he was to exe⸗ 
Power to make cute only during the continuance of it. And they agreed thatithe-Leaſe foz ther 
Locke for j ives iſſued from the Fine and Indenture, and was good; not duly againſt him that 
tee Ives. made it, but allo agaiuſt all thoſe in Reverſion; and that the Rent reſerved hall ge 
to them in Remainder. Ricbardfon, Quære if this power to make Leaſes he good 
to the Son in Remainder. Se Popham's Rep. 139. Chat it cannotbe to a Leſlis 
koꝛ life, neither can it be where a Feoffmeut is tp the uſe of o life, the Ne⸗ 

matnder over, &c. Latch. Rep. Sacheveril and Day, 133. 


5 & 2 ” 48 4 4 
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Covenant io Ju 23 H. 8. Nota, it was covenatited that A. ſhall make to B. his Wife, Daughs 
make a Join - ter of J. R. a Jointure by Fine, and the Writ was bzought by J. R. againſt A, 
ture by Fine. aud B. his Wife; and they offered ti make Couuſante to J. to the intent that J. 
Infant. ſhould render to them foz the like of B; and fox that B. the Wife was within age, 
Who may take therefoze ſhe was left out and rejectes.: And then, foz that none may take the firlt 
the bcſt Eſtate. Eſtate by the Fine, but thoſe that be named in. the Writ of Covenant, but anp 

Eſtranger may take by way of Remainder, therefoze the Writ was made between 

J. and A. only, whereby A. did acknowledge the Tenements to be the Right of J. 
Render. ut illa quæ, &c. and J. granted. and rendzed it to the ſaid A. fo term of his lite 

without Jmpeachmeyt of Wafte,:th-Remainder to B. his Wife foz-the term of 


her life, the Remainder to the ſats A; and his Yeirs,: Lit. Broo, 138; - 
| 4 SHR | 
Caſe — 


Eins in Londoy. In 31H. 8. Nota, That it being incolled in London voth bind as a Fine at 
Common Law, but not as a Fine with Pzoclamations, and there needs no Liverp 
of Seifin upon the Died; and this ig a Diſcontinuance without Livery, foz that 
by the Cuſtom there this bindeth as a Fine: And the Cuſtoms are confirmed by 
divers Acts of Parliament. Lit, Broo. caſe 155. 


"Caſe 21. 
Two of one An 33 H. 8. conceditur pro lege, Chat where two be of the lame name, (as if 
name. there be two called R. B.) and the one of them doth levie a Fine of the others 


Fine avoided Land, that the other may avoid thig by Plea, to ſay, That there are two of one 
by Plea. name, and that the other R. B. levied the Fine, and not this R. B. Lit. Broo. 
caſe 215. 


Caſe 23, 


| | Jn 35 H. 8. it is faiv, Nota, that if a Writ of Dedimus poteſtatem to levie a 
Error. Fine do not bear Teſte after the Writ of Covenant, this is Crroz 3 koʒ the Dedi- 
mus faith, Cum bre ve noſtrum de conventione pendet between A. B. and C. D. &c. 

Lit. Broo. 262. 


_ Cale 23, 


Leaſe for years Jn 36 H. 8. Nota, That it was deviſed to have a Leaſe foz years to bind the Tes 
N * nant in Tail; That the Tenant in Tail and Leſle ſhould acknowledge the Tene- 
Tun. ments to be the Night ol one A. a Stranger, and that A. ſhould grant and render 
Render of by the ſame Fine to the Lelle foz firty years, the Rematnder to the Leſſoz and his 
Rent upog it. Heits: And this was with Pzoclamations, which will bind the Peirs when the 
Pꝛoclamatious are made. Ec ſic vide, that the Devile in Lic. Broo. 3 42. that a 

Leaſe may be made fo term of pears, rendzing Rent, thus; The Leſle is to ac⸗ 

knowledge the Tenements to be the Right of the Leſſoz come ceo, &c. and then 

the other doth grant and render to him foz ſixty years,rendzing therefoze yearly x * 
| * 


— 
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by the year, with Clauſe of Diſtreſs, &c. That this will not ſerve fo2 a Tail, but 
foꝛ a Fee-ſtmple it will ſerve ; foz he that takes by Fine ſhall not be concluded if he 
be an Infant oz Feme Covert, oz Jſlue in Tail of the Conuſoz, And in this Caſe 
no Rent may be reſerved, foz A. was a Stranger to the Land, And foz this the 
Leſſe granted 10 l. Rent out of the Land, with Clauſe of Diſtreſs, during the 
years, to the Leſſoz, Lic. Broo. caſes 285, 342. 


Caſe 24, 


Temp, H. 8. It was offered to Bromley Juſtice, that the Leſſozs and the Leſſ& Reverfion 
ſhould acknowledge the Tenements to W. N. come ceo que, &c. and he render to granted by 
the Leſſee foz ſixty years, rendzing 101, a year Rent to him, with Clauſe of Di⸗ Fine. 
ſtreſs ; and by the ſame Fine he granted the Reverſion to him the Leſſoz and his Leaſe for years 
Heirs, and he refuſed it, foz that it is not uſual to have a grant of the Reverſion in wich Rent. 
ſuch a Fine: But luch Fines are taken at this day. Lit. Broo. 34.3. 


Caſe 25. 


Temp. H. 8. Nota per Fitzh. Juſtice, That a Fine lEvied by A. and B. his Name miſta- 
Mike, where the Mikes name is M. ſhall bind her by Eſtoppel, and the Tenant — in he 
may plead it, that the by the name of B. levied the Fine; and lo it was done, and Bind by E- 
pleaded accozdingly, Lit. Broo. 344. Roppel. 


Caſe 26. 


Temp. H. 8. Nota per Bromley Chief Juſtice, aud. others; That a Writ of Er⸗ Ener: 
rod was bzought Banco Regis, foz that the Wine was acknowledged by Dedimus Fine acknow- 
poteſtatem befoze one that was no Judge, AbbeyAnight noz Serjeant ; and ſuch ledged before 


fone ſo taken were refuſed : (And pet Fines are taken by others at this dap.) dor — oy 


ære if a Derjeant at Law may not take it by Dedimus. Lit. Broo. caſe 3455 ye k. 
Caſe 27. 


In 6 Ed. 6. conceſſum fuit, That a Fine may be levied in an Hamlet, fo; a Fine of as 
Scire facias lieth upon a Fine in an Hamlet, 8 Ed. 4. therefozea Fine map bele- Hamlcc, 
vied there. Lit, Broo, 424. And in Caſe 435. it was agreed by the Juſtices, That 
a Fine map be levied in an Yamlet, notwichſfanving all the Houles are decayed 
— * of that * bach bn 2 _ is-now decayed, but the name of 

e Uillage remaineth, as alisbury, which hath at this da gelles 
Parliament, and the like, Lit. Broo. caſe 435. „ ” 


Caſe 28; 
Bote, it was agreed in the Cale by all the Juſtices Pzeignotharies, That if the 
Dilſeiloz levie a Fine, andthe Diſleiſe, in the pꝛelervation of his Right againſt 
the ſaid Fine, enter his Claim in the Recozd of the Foot ofthe Fine, that the ſame Claim ac che 


is not any ſuch Claim as ſhall avoid the Statute of 4 H. 7. De foz this Caſe in the Foo: of che 
Lo2d Zouch in Plowden's Commentaries, Leonard part 2. caſe 73. Fine. 


Caſe 29. 


Note, it was agreꝛd per Curiam in this Caſe, That if the Tenant foz life be of Fine levied by 
full age, and he in Remainder within age levie a Fine, and afterwards the Infant n lofaat. 
reverleth the Fine as to him foz the Jnheritance, he ſhall not enter fo Fozfeiture, portenurc. 
becauſe he joyned in the Fine, and ſo aſlentedto it. Pigot and Ruſſel, Trin, 30 Eliz; * 
Co. B. Leonard's Rep. 2 part, 108. 139. Moor's Rep, caſe 398, 


a2 Wh 
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0 Caſe 30. 


To diſchatzes The Conulcb of a Statuce oth take a Fine of the L and of the Conuloꝛ ts ano⸗ 

Statute. ther ue: this is not a Diſcharge of the Execution; foz the Dratute of 27 H. 8. 
| | hath a Having of elder Rights, &c- that the Feoffies havs oz ſhall have, &c; 
Dyer 349. | 


Caſe 31. 4 


The Travſcript of a Fine was removedby the Anceſtoz ont of the Trealiry into 
the Chancery, and came into the Bank by Mittimus to habe à Scire facias to grecuts 
" it, and the Anceftop died: without a new Mntimas is was held that the — 
Sire facier. not habe a'Scire facias ; for hy the deach of the Ancotds- the Authozity given to 
Juſtices of the Bayk by the Micrtimus is determine. 14 H. 7. contra fo the Det 
foz he is Pzivy. But it was agreed fo him i in Kemainder. Dyer 29. 


Ry” Caſe 32; 


Bargain dn Ju Cook 4. 70. Huuds cafe; it way thug: Lefſs3 fo years bargains any rel; 
Sale. —0 and levies a Fine*to the the Juventwes is fifrroflev the ſame Term 
Op — after the Fine levied, the Bargainee bzings Waſt, In this caſe it was abjudgen 
a Fine. koz the Defendant, and, amongſt other things, reſolved, 1. That the Conuſcs 
Inrolment of a is in by the Fine and bekoze Inrolment, that the Inrolment after doth not deveſt 
Bargain and the Eſtate out of him, by which he was by the Per, to veſt another Eſtate in him, 
Sale: by which he ſhall be in the Poſt. 2 148 Fine is by che Common Law, the In⸗ 
rolment by the Statute ; therein e Fine be 1. — 3. The Statute of 
27 H. 8. fpeaks of Bargain and only. 4 the Fine and Jurolment 
be the lame Term, yet the Fine map be averved to be fieft. 3. Pet ſome Juſtices 


think, that if a Fine and Jasolment de both it one time, the inte may chule 
by which he will claim. 
Gs 3 3 $ 
tt an; agen of Toeſpals nd Gjectwent, don tut „ pleave the 3 
2 a fpectel \Which/Utervict the 4 * this ſcil, Dn 


Prrlout Bs dk terllun Lands in Jm, aud being ſo leiten he granted 
FI 1 — r enum _ - this Land to one Odour, his 
Weird and — os at po2tions, with a Claule of 


Diſtreſs if behind within twenty _ 95 l 251 her | Alltrance of rhts, he did 


Covenant to 
levie à Fine, 
and the Uſes. 


Rent created. 


4 i 6 5 A 
he diſtrained, cane to Ark; Wen 


makes a Leaſe fo years unto the Plaintiff And then the — . that if 
y the 
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the Leſſoʒ have a good Title to make this Neale, then they do find foz the Plaintitk, 
and ſmall damages foz the damages in the Replevin ; And ik the Leſſoz have no 
good Title, then they find foz the Defendant, 

This Caſe by the Judges was ſaid to be a Caſe of very great conſequence, the 
ſame trenching unto all Allurances to be made: which Cale was long, aud ſeveral 
times argued at the Bar, and afterwards by all the four Judges. | 

Nota, That in this Cale, as touching the chief point, the Judges were in this 
divided, ſcil. two againſt two; Haughton and Dodderidge foz the Defenyant, and 
Crook and Mountague Chiek Jaffice foz the Plaintiff, Havergill Plainttf, againſt 
Hare Defendant, Entred Termin. Hilar. 13 Jac. B. R. Bulſt. 3 part Rep. 250. 


Caſe 34. 


Reverfion in the Quten upon an Effate-tail, ſhe 2 it ta T. in Tail, on Reverſion of 
Candition to have the laid Reverſſon in Fe, the Condition is period, the L020 — wan += 
Stafford Tenant in Tail levies a Fine, his Jſue is barrev. The Lord Scafford's King. 
caſe, Cook 8. 73. ; E 

In the lame Caſe. | 

Tenant in Tail, Remainder in Tail, Remainder to the Ring, Tenant in Tail 
ſuffers a common Recovery, becauſe the Mut is not barred, the Nemainder is not Recovery. 
3 ; — where the Recovery is of another Eſtate, the Remainder is not barred 
foz this cauſe, | 

Erroz of a Indecment in the Common-Bench, Baugh dough an Ejectione firmæ 
of Lands in Blechingley, of the Demiſe of Charles Earl of Nottingham, againff 
Blondenz upon M-guilty pleavev a ſpecial Wervict was found, That anno triceli- 
mo nono Elizabethz, Charles Ln Howard, L Admiral, being ſeiſed of the 
faid Land in Tail by Juventure, covenantey, in conflveracion of Prrringy bern * 
Sir William Howard, his elveft Son and Heir, and Blizabech Daughter and Heir 
of the Lo2d Saint John, to ſuffer a Recovery of thoſe Lands to the uſe of the ſafd 
William and Elizabeth, and the Vefrs mates of the body of the ſaid William, with x 
divers Rematuders over: That the 17 took effect, and the ſaid Will am Indenture to 

that 


entred by the afſent of his Father Lo and occupied at his Will 5 and le be 40e 
in quarto Jacobi hy Indenture demiled Land to Thomas Hytphreysanv John . 
Humphreys foz twenty one pears, renvzing 1 Ii. Rent z chey enter, and were 

ſeiſed o2 poſſeffed, prout Lex poſtulat; and being fo ſeiley 03 Joſe, the latd 

Charles Lazy Mvmiral, then Carl of ein e ant the ſaid William Lozd | 
Howard, by Jnventure, covehantev with Sit Robert Docimer anv ofhers ( 

the ſaid Indenture of triceſimo nono Elizabethæ was not etecitted foz the perfo2- 
mance of the Aſlurances and Uſes compziſed therein) to levie a Fine of thoſe 
Lands to the Uſe of the ſaid Sir William 


That in non — cordingly. 
di, Tho. Humpbreys being 


v her rommand, oufted hint, And ik, ſaper coran 
r axe Wlaturttk, they fun fo; de Plata ; 


— After Arguments at rhe Bur tu che Common-Bench and at the Bench, it was by 
the opinion dt Richardſon Chief Jukice, Hutton Vernon, adjudged ko; the Plain- 
tiff, 
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_ tiff, againſt the opinion of Harvey Juftice, who argued ſtrongly foz the Defendant. 


Diſſcifin. 


Fine by a Di- 
ſeiſee bar te 
rhe Diſſeiſor o 


Ecrorias8 
Eine. 


Fine to two 
and their Heir. 


Pine levied by 
an Infant. 


age by the Court, and foz this the Fine is avoided, In this cale Curia, ex aſſenſu 


And hereupon a Writ of Erroz was bꝛought, and the Erroz aſſigned only in the 
matter of Law, And herein the main Queſtion was, whether by any of theſe Acts 
there be a Diſleiſin committed to Charles Earl of Nottingham, nolens volens , 
and if yea, who ſhould be the Diſſeiſoz and Tenant to the Frie⸗hold. And albeic 
it was objected, that Humphreys is the Diſleiſoz, and was Tenant of the Frer⸗hold 
at the time of the Fine levied, and that then the Fine by the Carl of Noctingham 
(being a Diſſeiſce, and the Lozd Effingham Avjucoz to the Diſleiffn ) will enure to 
bar the Right of the Carl of Nottingham, and foz the benefit of the laid Hum- 
phreys, who was Dilleiſoz and Tenant, accbzding to the opinion of Cook 2, 56. 
Buckſerꝰs caſe. And as to the firſt, the Judges held it no Dilleiſin but at the Ele⸗ 
ion of Charles Earl of Nottingham, foz no fuch intention was in any of the Par- 
ties. And foz the ſecond, they held, that William Loꝛd Effingham, who made the 
Leaſe, is the Dilleiſoz and Tenant quoad all perſons, but the firſt Leſſoz, and as 
to him they are both Dilleiſozs, and the Fine enures to the benefit of Humphreys, 
and not to the limitation of Uſes in the Indenture, foz none of the Parties hav 
then any thing in the Land. And the Judgement was reverſed. Paſc. 9 Car. B. R. 
Blunden and Baugh, Crook 1, 220, 221. 1 | 


Caſe 35. | 
The Writ of Covenant to levie a Fine was returnable in craſtino Purific. one of 


the middle Returns of the Term, and the Concozd is made and recozded the ſame 


craſtin, as it mult be, and the third day after, to wit, befoze the fourth day after, pri- 
ma proclamatio facta fuit, and good, foz the die craſtino is the Mgturn-dap, and the 
fourth day after is but a dap of grace. But if it hav been r le Octab. Hil, 
quære, becauſe the Juſtices do not fit, being the ſirſt Return of the Term, till the 
fourth day after 2 Aud the Statute 4 kl. 7. is, chat it ſhall be in full Court. Dyer 


269. 3 
Caſe 36. 


Fenner Serjeant would have Waun a Fine, which was by Dedimus poteſtatem, 
and the Fine was to two and their Heits; but the Court would not receive ſuch 


Fine foz the uncertainty of the Inheritance, which alwaies tn caſe of Fine ought 


to be repoled in a perſon Certain, and not left to the uncertainty of a Survivoz : 
and the laid Derjeant p2ayed pzeſently, that the ſaid Fine be received at the peril of 
the Conuſes, but the ſame was denyed him by the whole Court, Paſch. 29 Eliz. 
in che Common-pleas, Leonard 1 part, 62. 


Caſe 37. 


Commiſſioners foz the taking ofa Fine were bzought into the Star · Chamber foz 
taking a Fine of an Jnfatit : the Caſe was this. Requiſh, of whom the Fine was 
taken, was an Jufant, ſcil. of the age of twenty years and thze quarters, wanted 
but nine weeks of his full age: the Commiſſioners took the Fine of him, having no 
notice that he was within age, and by inſpection they could not perceive whether 
he was within age oz not. Nothing was done againſt the Commiſſioners in the 
Star - Chamber, foz that this was a fault in them, but not a Crime. Cook Chief 
Juſtice in this caſe of Requiſh, being in ward to the King, They have taken of 
him in the Exchequer a Recogniſance of a great Summe, being an Inkant, that 
he ſhould not convey his Land to any one, unleſs it were by Afſent, Direction 
and Oꝛder of the ſame Court; this is a ſtrange courle taken by them: Non facies 
malum, ut inde veniat bonum. And therefoze, if he do here bzing an Audita 
querela upon this, we will give him revzels, and reverſe this; fo the Law hath 
made a kind of perpetuity oz pzeſerving the Land of an Infant during his Pi⸗ 
nozity, ſo that he cannot, during this time, convey thele Lands. At this time the 
ſaid Requiſh, upon pzoof made by the Church-book, ad judicatus fuit to be within 


partium, 
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partium, did take upon them the Diſpoſition and Þetling of bis Land, in ſuch man⸗ 
ner, as he ſhould not [ell this but unto-his pormger Bzother. And this they lo din 
bp reaſon of his ſimplicity, Requiſh and Requiſke's caſe. Bulſ}, 2 part, 326. 
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| Inan Action of Covenant bzought by the | 


Plaintiff, as an Aſſignee, foz not-levp- Covenant to 
ing a Fine accoving to the Covenant, the Caſe appearedts be this. Six William lie 2 Fine. 
Welſh, being ſeiſed, div ſell this and his tw :Peluages unta one Arderne; who 

alligned this unto Wilſon; the Uonvoz'in the Nndentures didrovenant to levien i 
Fine, fvz farther Aſſurance; che Aſſignee tentzed the Hates of the Fine ta the Fine in purſu⸗ 
Defendant ; he refuſed to vo this, upon which refuſal the Aaton was bzought; che 2 of k. 
Defendant by Plea ſhews all the matter; and that he was ſeiſen of the Pannq of 
WragneMstn the County of Buck, and of two Peluages, and that he ſold rhe Pan- 

noz of Wragnams and all his Tenements in the ſaiv Town, and hid! tra 
tevie a Fine of, dec. and that afterwards he div purchaſe two other Peſuages.chere, 
and the Plaiutiff-cendzed to him the Notes of the Fine of four Peſuages; to be:ags 
knowledged by him, the which he refuſed to do, and taken a Traverſe, abfque hoc, 
&c; that at the time of the Bargain and Sale he was ſeifed de prædictis Tenemen- 
tis integris, as the Plaintiff had alledged in his Declaration, ſcil. that he was ſeiſen 
of the faur- Peluages. And lo the only Point and Queſtion in this Cale was, 
whether the Defendant was bound by fozce of this Covenant to acknowledge:the 
Fine, acco2ding to theſe Notes, in manner and fozm as they were tendꝛed to him. 
George Crook fo the Plaintiff; That he ought to acknowledge the Fine gccopo 
ding to theſe Notes tend2ed to him, and that this his Plea'in Bar ofthe Action of 
Covenant is not good, to ſay that he had but two Peſuages at the time of the Bars 
gain; but he ought to levie the Fine of all accazving ta the Notes, this being but 
koz facther Aſſurance, and no p2ejudice hereby to come unta him: fia notwiths 
ſtanding he acknowledgeth the Fine of all che four Peſuages, pet the Bargaing 
ſhall have no mo2e by this than what was bargained and ſoln untohim. Cook 
Chief Juffice; Without afl queſtion he is not bound by this Covenant ta levie a 
Fine to him of all his Land, but only of the Land ſold unto him. George Crook 
urged, that he ought to levie a Fine of the whole, but in effec this ſhall operate to 
no moꝛe than what was bargained, and ts that Land only compaiſed in the Bargain 
and Dale; and moze than this ſhall not paſs, The Fine here is but a Conveyance 
and Aſſurance, accozding to the intention of the parties. And to this purpole is 

Taverner's Caſe remembzed, Cook 2 part, in Cromwell's caſe, fol. 76. b. If A. What bal! 
hath ten Acres in Dale, and B. hath ten Acres in the ſame Mille; A. levies a Fine ea by a Eine: 
to B. of twenty Acres, and B. grants and renders twenty Acres to A. in Fe; 

A. by this ſhall not have the ten Acres of B. unleſs there be foz this ſome ſpecial 
Agreement between them: otherwiſe the Conuſee ſhall not render moze than he 
doth receive. Do ik one doth covenant to ledie a Fine of all his Lands which he 
hath by deſcent of the part of his Father; he hath ten Acres of the part of his 
Father, and ten Acres of the part of his Pother, he levies a Fine generally of all 
his Lands; nothing doch paſs by this Fine but the ten Acres he had of the parc 

of his Father. Cook 3 part, fol. 77. Fermor's caſe, If Tenant foz life, oz foz 
pears, of Land in Dale, and of ten Acres alſo of Fe-ſimple in Dale, doth bargain 
and ſell all his Lands in Fe, having ten Acres in Fe, and ten byLeaſe, and 
levies a Fine of twenty Acres; this is good only foz ten Acres, fo the Fine 
ſhall relate unto the Bargain and the Dale, and the Quantity of Land is not 
material in Fines, The whole Court agreed Taverner's Cale to be good Law. 
Dodderidge Juſtice in theſe two laſt Caſes; The Conuſozs had not any moze of 
which they could levie a Fine. Cook; Ik he had ſaid, that he being ſeiled of two 
Peſuages, bargains and ſells theſe, and covenants to levie a Fine upon requeſt, 
and afterwards he doth purchaſe the other two Peluages, and after the Bargains 
tenders to him a Fine of four Meluages; this had ben good, and he ought to 
acknowledge this Fine, becauſe that nothing ſhall pals by this Fine but the two 
Peluages only: but as this Caſe is, where it is laid, that he was ſeiſed - = 

| | eſua⸗ 


Peſuages, and that he Had bargained;anwſvlv all his A ande, aud.accoadingly. tens,, 
dzedthe Fine to him of four Peluages, whereas he ſold bur two, he is not bound 
here by 1 to pals this Fine, becauſe the lame is not purſuing the Bar⸗ 
x George Crook urged Bolney and Qartifſe's'Caſe, Hil. 37 Eliz, a Northampton- 
. . ſhire Cale, where ſuch an Action of Cobenant was bꝛought foz refuſing to levie a 
Fine being koz farther Aſfurancezheltefigeda Kine ol an oule and tmenty Acres, 
[= the othet tefuſed, and laid that he was"ſeiſed:of the Pouſe: and ten Acres, and allo; 
of other ten-Acres-which he div not. eil aux chatchelx ten were alſo contained in 
the Bote or the Fine, che which-hagevervidintenytoyaſs, and fox. this caule he 


' didrefiſe to acknowledge the Fine; It mas reſolved, that this plea was uot goo, 
Af one covenants to levie a Fine of all his Lands in the Tenyre of J. D. and in the 
Note of the Fine to him tendered moꝛe Lands are contained, yet he is bound to ac⸗ 
7 —.— * Fine, and by this no-moze ſhall paſs / but chole which were in the 

renure ot J. DP. G1 Al dn. * 420} He an, 

Cook. Clearly, if he ſhews by the Deed, that he was ſeiſed of four Peſuages 
at the time of the Bargain, and he tenders a Fine of four Peſuages, where he 
ſoln but two, he is not bound by his Covenant to acknowledge this Fine. Allo you 
cannot have a Nient compriſe àgainſt an expꝛels thing. 48 E. 3. fol. 11, touching 


, Dodderidge and Haughton Juſtices. Ik it had bin laid at the time zol. the 
Bargain and Sale, he was ſeiſen but. af two Pelugges, and after he purchaſen the 
a _ two, and the Fine tendered was of four Peluages, no moze.thall-pals but 
n eien un of 3305 f | 5 
Cook as to this. I all theſe particulars are ſpecified in the Bargain and Sale, 
and in as particular àa manner as may. be, vet the Covenant to levie a Fine ſhall 
not run to ſuch a Fine, containing moze than was bargained; and if he lays that 
he was ſeiſed of two Peluages, and tenders a Fine to him of four Peluages, my 
opinion ia this caſe is only known unto mp lelf; but J incline to be of opinion 
againſt that which was laſtly ſaid, that he ought not to acknowledge this Fine, and 
he is not bound by his Covenant to levie a Fine to him ok moze than is contained 
in the Bargain and Hale. Dodderidge agreed herein, and if it were otherwiſe, it 
Gould be very miſchievous. It was chen urged, that ik one having two Peluages 
gains and ſells them, and covenants to make farther Aſſurance ; afterwards he 
builds two. other Peluages, the other tenders a Fine of four Peſuages ; if this 
Fine be levied, the two Peluages which were bargained foz ſhall only paſs, 
Took. . do doubt of this cale, . * 1 8 | 
Crook Juſtice. It one hath cen Acres of Doccage-Land, and ten Acres of Capite 
Land; he bargains and ſells his Boccage⸗Land, and. covenants to make farther 
Allurance, and afterwards the other tenders to him a Fine of twenty Acres, in this 
compzehending the Capite Land alſo; if he doth acknowledge this Fine, the Ca- 
pite Land doth not paſs, noz no Fine foz alienation is to be paid. | 
' Cook denied this to be ſo. The whole Court in this caſe agreed againſt the 
'Plainciff, that here was no bzeach of Covenant by the Defendants refuſal to ac⸗ 
knowledge this Fine, and foz this refuſal the Plaintiff had no cauſe of Action ; and 
ſo by the Rule of the Court Judgement was given foz the Defendant, and quod 
quexens nil capiat per Billam, Wilſon Plaintiff, againſt Welſh Defendant, Bull. 
| 2 part,'3 17. | 
- "303 & Caſe 39. 


Pleading. In Formedon in Reverter oz: Remainder the Demandant need not to alledge 
Seiſin within 50 pears upon Statute 32 H. 8. no2 in a Scire facias to execute 
a Fine of that nature, foz it ſhall come in upon the Traverle on the part of the 
Tenant as in Avowp , viz. not leiſed of the Services after the Limitation, 


Dyer 315. | 
King Tenant 5 Caſe 40. 
in Tail levies J 02,4 _—— | 
a Fine, The Ming Tenant in Tail by Gift of his Anceſto2, who was a Hubject, levies a 


Fine; 
ö 
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Fine; it bars the Effate-Tail.. 1. As the King is bound by Statute Weſtm, 2, 
ſo fhall he be benefited by the Statute 4 H. 7. 2. A general Statute binds the 
King foz Lands deſcended from his Anceſfoz a Subject, not in the deſcent e 
in ſpecial caſes; 3. The Rings Iſlue at the time ofthe Fine are Subjects, lo within 
the Statute, Cook 7. 17. ae Big 


10 4+ 
* . 


Caſe 41. | W 
In paſch. 16 Eliz. Dyer 3 24. the Caſe was; Tenant foz Like, the Remaitider i! | _—_— by 
Tail, the Tenant fo Life levied a Fine Sur conuſance de droit come ceo of the 1 or 

A and to the uſe of himſelfin Fee. Reſolved, that it was a Foxfeiture, Afterwards HER 
the Tenant foz Life and he in Remainder joyned in a Feoffment, and made a Let⸗ 


. 


ter of Attozny to give Livery. It was holden a Dilcontinuance, as firſt it was an Diſcontinu- 


- = * * 


Entry fo2 the Fozfeiture, and then the Feoffment of him in the Remainder; and 
the Confirmation ofthe Tenant foz Life. Bie Cook in Sir William pelham's caſe, 

any Cook 2. in Bredon's caſe. Cook 1 part Inſt, 251; accord. Se caſes 75, 
160, 73. 6 | ; | 


- 


Caſe 42. 


Note, That at the ſame time it was reſolved by them in the Earl of Rutland's Fine by one in 


of . 


Caſe, where Tenant foz Life, Remainder in Tail, he in Remainder in Tall levies — 
a Fine to the Tenant fo2 Life and her Yusband upon a Conceſſit tenementa, &c. nant for Life, 
to the ſaid Baron and Feme fo2 the Life ofthe Feme, and dies after Pzodlamatiſ- 
ons,That it was not any Diſcontinuance oz Bar of the Entail but during the Life Piſcontinu- 
of the Tenant koz Life, noz is it any Bar oz alteration of the Entail after that 

Eſtate determined. Mich, 2 Jac, B. R. Earl of Rutland's caſe. Crook 2 part, 40, 


: Caſes 43. 43. 43. 


Debt 'fo2 750 l. and counts that Sir Thomas Lee was ſeiſed in Fee of the Pan⸗ 1 @-/e. 

nog of Billesbury, and the ſecond of October 42 Eliz. let it to George Ognel fo 
ten pears, rendzing 250 l. per annum at the Annunciation and St. Michael, and that Fine lerzac & 
George Ognel entred and was poſſeſſed, the Reverſion over ta the laid Sir Tho- 1 
mas Lee and his Veirs expectant, and he being ſo leiled a Fine was levied Hil. may paſs, 
44 Eliz. Inter prædict' Johan, Wats & Thom, Low querent. & Thom, Lee & Mari- 2 
am uxor. e jus deforcientes, de Maner. de Billesbury, Sur conuſance de droit come ceo, 
&c. mhich Fine was to the ule of the laid Sir John Wats, Sit Thomas Low, and the 
ſaid John Lee foz nine pears, and afterwards of part thereof to the uſeof Hir Thomas 
Lee and his Wife foz their Lives, with divers Remainders over, and foz other part 
thereof to theuſe of Sir Thomas Lee foz life, with divers Remainders over; And EN: 
fo2 thze.years arrear at the Annunciation laſt paſt, the Action was bzought foz the $32 
750 l. the. Detendant pleads Entry and Cxpulſion by Sir Thomas Lee-befoze the 
Fine levied: and it was adjudged foz the-Plaintiff, And it was now moved in ar- 
reſt ot Judgment, Firſt, That the Iſſue was not well joynen, koꝛ it was upon an En⸗ 
try and Expulſion befozethe Fine levied, which is not material, fez it is allevgevd 
that the Leller being polleſled, and Sir Thomas Lee ſeilen of the Neverſien, a Fine leading 
was li vied; ſa being polleſled at the time ok the Fine, although he were expulled | 
befoze,-it is not material; fed non allocatur ;fo2 being falfip'alledged, and found 
again! him, it is not to be diſputed whether he were outted oz not;fozit is an Iſſue 
zoyned; and lo within che Statute ot / 32 H. 8. — it was moved, That the 
Declaration was ill: toz the Fine is not alledgedto be levied ok the laid Pannoz, 
noz by the ſaid Sir Thomas Lee, foz he doth not ſay prædict.Maneriumʒuoꝝ prædicł. 
Sir Thomas Lee. And tt map be between a Stranger and ot another Mannozz Sed 
non altocatur, foꝛ it ſhall be intended the ſame:Leſloz,aud the ſame Manno being 
named befoze in the ſame Declaration, Et non finitur Pluralitas, but being one ſame 
name, ſhall be intended one lame perſon, as 31 H. 7. 30. b. Thirdly, the'Declara- 
tion is not good, becaule it is not alledgodthat the Leſſie upon this Gꝛant by Fine 

R attoznev, 
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attoznen, noz that he had any notice ofthe uſelimited,foz here he is not charg- 
Alle foz the Rent, in deht bought agaiulf him; foz.4c was laid, If a Fine be leviey 

to a Ule, Col ope uſe ſhall om without Actoznment, becauſe he hath not any 

remebp to compel the Leſ&eto Actozy ; pet the uſe being limited to the Conuſs 
Himlelf,(as in this cale it is)he hath means co have an Attoznment befoze the Fine 
'Ingroſlev,therefoze he ſhall not avow without Attoꝛnment:and if it might be with- 

out Attozument, pet notice ought to he given to the Leilee, foz otherwiſe. he ſbould be 

at miſchief,foz theWſe might be limitet and he not havingConuſance thereof mighe 

eradventure pay his Rent to his antient Leſloz, and therefoze it is not reaſon he 

| ſhould be charged without notice given unto him, which ought to be ſhewn in the 

Notice cf the Declaration. And fo; p2oof thereaf the opinion of Popham, Cook 5. Rep. fol. 113. 
Grant of Re: Was cited. And of this point the Court doubced, but afterward they reſolved, that 
ve ran the Action was well bzought, and he needed not ſhew any Notice in the Declara⸗ 
tion, foz in no Declaration iu an Avowzy notice is ſhewn, But they agreed, that 

the Lefſs is not bound to pay without notice, and it he hath paid it to his antient 

Leſſoz, it is a good excuſe foz him, and he may plead it: and if he hath nat paid it, 

the Action gives him notice to pay it to the Gzante, and then he is chargeable foz 

all which is not paid. It was alſo held, that the Conuloꝛs themlelves,and a Stran- 

ger, viz. John Lee, being Ceſtui que uſe, take by the limitation of the Uſe, and 

are Joint⸗Tenants of that Reverſton; and therefoze they all ſhould have the Action 

without Attoꝛument. Fourthly,it ig alledged, virtute cujus they were poſſeſſionati 
fe Reverſin 3 aud it is not ſhewn they were polleſled at the time of the Action, 
ſed non allocatur : foz being alledged that they were poſſeſſed, and the term being 
not expired by ellluxion of time, it ſhall be intended they were yet poſſelled, unleſs 
the contrary he ſhewn. Wheretoze it was adjudged foz the Plaintiff, blich, 5 Jac, 


B. R. Sir John Wars and others againſt Ognel, Crook 3. 192, 


Caſe 43. 
2 Caſe, Eje&ione firmz of a Leaſe of William Fiſher of Lands in Plumſted foz thzct 


pears;Upon Not-guilty pleaded,a ſpecial Uerdic was found, That William Parker 

Giancofs Was ſeiled of that Land in Fee, and the 3 1 Octob. 8 Jac. by Juventure inrolled 
Kerr. © Within fir months, granted a Rent of 20 l. per annum to Iſaac V Varden and his 
| Yeirs and Aſſigns, payable at Michaelmas and the Annunciation, With clauſe of 
—— to Diſtreſs, and by the lame Andenture covenanted foz himſclf, his Heirs and Al⸗ 
— * Oats upon requeſt by the ſaid Iſaac VVarden, his Beirs oz Alligns, to levy a Fine 
nar" of the laid Lands to Robert Hill and VVilliam Pewal, which Fine ſhall be to the 
ules following, and that they ſhall ſtand and be ſeiſed to the uſes, intents + purpoſes 
Aàtkter expꝛeſled; Chet if it ſhall happen the ſaid yearly Rent of 201. to be behind and 

Cleuſe of Re. Unpaid,# that no luſſicient Diſtrels can he found upon thePzentiſſes,oz anyReſcous, 
entry for note Pound-bzeach oz Replevin ſhall happen to be made, that then and from thencefozth 
— it chall and may be lawful foz the laid Iſazc V Varden, his Beirs and Aſſigns, into 
the laid Lands to enter, aud to have and enjoy the Rents thereof until the ſain 

Rent of 20 l. with the arrerages thereof, if anp he arrear, be fully ſatisfied unco 

the laid Iſaac VVardenghis Heirs oz Aſligus: They find that the ſaid Iſaac Warden, 

by Ded indented and inrolled mithin the ſix months, 12 June, 9 Jac, bargained and 

ſold that Rent to VVilliam Fiſher the Leſloz, wich all Penalties, Fozfeicures,Pzo- 

kits and Advancages compziſed-in the ſaid Jndenture ; That in 19 Octob. 11 Jac. 

the Rent due at Michaelmas being arrear was demanded by VVilliam Fiſher, and 

not paid noz yet is paid; That in Trio. x2 Jac, VVilliam Pewal at the requeſt of 

YVilliam Fiſher levievaFjve co the uſes compziled inthe ſaid firſt àndenture; That 

Diſtreſs for afterwards the 23 Septemb, 1 3 Iac. V Villiam Fiſher diſtraines foz this Rent of 101, 
. t at Michaelmas 11 Jac. and impounded the Diſtreſs, and the Defenvant iued a 
Keplevin,and had the Diſtreſs deiivered by Keplevin,and that V Villam Fiſher en⸗ 

txed.and jet it to the Plaintiff foꝛ thee veara, prout in the Declaration, But Crook 

1 Mayncagac held, that the Fine levied and the Firſt Judeuture 8 Jac, (-which 

is betoze-the Rent due) _ one Aflurance, and therefoze being levied hath 

ellence lad the raiſing of Uſes, any is guided by the rt Jnvencure, which was 

ong 
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long time befoze the Kent due;fo the Execution of all thing? executozyreſpeds the 
Oziginal Act; and ſhall have relation thereto, and all make but one Act, although 
dene at ſeveral times. As the Carl of Rucland*s Caſe, Covenant to levy a Fine 
of an hundzed Acres withiy the year, the pear expires, and a Fine is levied of 
eighty Acres, the Fine ſhall be to the firſt uſe. Allo there is no tauſe of Entry 
bur foz the Diſtreſs taken, and the Replevin lues which are both after the Fine: 
Mhetetoꝛe they held that he might well enterg But if the Diſtrels hav ben befoze 
the Fine levied, and the Replevin after, it might peradventure have ben other- 
wile: wherefoze fo2 this point they would adviſe. Vid. Co. lib. 2. fol.g93.Bucham's 
tafe ; lib. 1. fol. 99. VVade's caſe put in Shelley's, Co. 9, fol. 7. Dyer 29. 1. 
Mich. 16 Jac. B. R. Havergil and Hare. Croo. 2. 510; D&tt after again caſe 
152. with lome difference, Th a 


Caſe 43. 


Erroꝛ upon Judgment in the Common-Benchin a Wit uf Covenant, whers 3©%* _ 
two Erroꝛs were aſſigned. Firſt,foz that a Fine being leviedbyJndenture-vectared Declaration of 
the Ule to be to the Wife of J. S. And the Court of Common-Beach adjudged it Uſes. 
to be an Effate-foz life, whereas it is not ſo expꝛeſled; and as to that point the F 
Judgment was affirmed,fo2 Dodderidge ſaid, Although the Fine be but as a Hzant, — be — = 
pet an Eftate f62 life may paſs... Vide Cok, 1. fol. 106 Shelley's caſe. Another ws 
Erro aſſigned was, That theCovenant was foz theZenement:calledBroceknowſe 
in Pärochia de D. in tenura VVilliam Fricton, and ſo the firſt Declaration was; Vatiance in 
ut the ſecond declaration is'of the Tenement called Brocekaowſe in parochia de he Declara- 

D/ &c. But Juffice Dodderidpe fatd, That in regard there is ſuch ꝑerile certaineg 
befoze;itis no material Uaviance,and pzincipally foꝛ that the ſecond Merlaration is 
but a recital of the firſt, and refers it ſelf thereto; foz it begins, Alias prout pater 
per recordum, &c, Whereto the Court agreed, and the firſt Judgment was affir- 
med. Hil, 16 Jac, B. R. Egerton's caſe. Croo, 2, 525. - 
w.33 $4538 arts wt 2 29 WERE 8:4 4 pts its *= FE HS edu 53 I Ch f:2:.63 34 .d 
Alter the 27 Fine Was levied of Land, it was declared dy Jndentiirefd be to Fine levied to 
the intent that the Conuldꝛ ſhduld Have 10 l. a-year Rent out of it during his lite 2 create 2 Rent. 
In this tale it was the opinion ok the Court that he might diftrain: foz this dent vy Diſtreſs for 
the Claule in the Statute of Uſes, without Clauſe of Diſtreſs. Dyer 362. Nent. 


Ciſe 45? 


% FEjectione firmæ in the Kings-bench upon à ſpecial Uerviit ; the Caſe muas, 
bh. M. and his eme, being Tenants in Tail, Remainder tothe Yeirs of the 
Bären? by a Conveyance made by the Baron during the Coverture, che Baron 
hath 3llue a Bon dd dies, che Bon in the life ok his Pother levies a Fine tu che Tue 1e n 
ule of himſelf and his Heirs, the Feme lets the Land fo2 twenty one pears without ne Life of the 
reſerving the antient Kent, and akter dies, the Don hath Illue a Daughter, and Anceſtor levy 
deviles the Land to the Defendant : whether this were a goodLeale to bind the a Fine. 

De vittr of the Son akter the death oͤthe Feme, was the Quelkion, and abjunged 


{ 


* 


forthe Plaintiff; that it was a good Leaſ ge. 
Note; This began in Anno 28 Jac. but adjudged in Anno prim. Carolj by the 
Court akter divers Arguments at the Bar. Note, That afterwards in the 3 Car. 
a Writ of Erro; being bꝛought upon this Judgment in the Exchequer - Chamber 
and the Erro; aſſighes in the Judgment in matter ok Law, and no other Errozz 
ks was argued byMaſon foz the Plaintiff in the Mit ol Erroz ; and by Damport 
Derjeaut fo2 the Defendantzand the pꝛincipal reaſon infifteduport by the Platnciff 
tu the Writ ok Erroz was, becaule by che Fine with Pꝛaclamation by the won the 
Eckate⸗tail is docked and barred, and when the Femie vien the Cfface-tail was 
not in efſe,but detefmined:;Andtherefoze he compared it to Auſten's cafe, 3 Maria, 
Dyer and Plowden, 'V Valſinghams caſe, and Coo, 3. Sir George Brown's caſe; 
| R 2 any 


a*, 


0 4 Fine. Chap. 2. 


and tited a Cale in the Common- Bench, Mich. 13 Jac. rot. 763, betwixt Godfrey 
and Paſton, where Tenant in Tail had Iſſue a Son and a Daughter, and the Son 
Fine levied by levied: a Fine with Pzoclamation and died without Iſlue in the life of his Father 
the iſſue in it wan adjudgen chat it was not any Bar to the Daughter, who claimed the Eſtace- 
Tail in che life tail after the death of her Father, becauſe ſhe need not make any Deſcent oz Con⸗ 
of che Aa- veyaiice by her Brother who is Sead withaut Allue in the life of her Father ; and 
T7 te claiming immeviacely from thg Father, this Fine could not bar oz determine 
her Eſtate. Mut here he who this Fine 22 not lurvive the Pother, and 

therefoze the Daughter ſhall not be barredto claim the Eſtate⸗tail: then when the 
Mother dies the Eſtate⸗tail is determined quoad her, and the Daughter is in a 
- Eftare-rail Bar Remainder in Fee, and ſo ſhall avoid the Leaſe, But all the Juſtices and Barons 
ausad by the agreed, that although by the Fine the Cſfate-tail is barred quoad him who leviep 
Fine. it and his Illae, pet it is not determined in rei veritate; and all Strangers may 
ſay that it is in eſſe, and the Feme, who is Pother to the Jllue, remains always 
Tenant in Tail 5 5 when ſhe made — . — — — be - 3 antient 
Vent oz not, vet it is à gon Leaſe, ann ſpall bind all perſons. And lo it was re⸗ 
„ > « ole: York and Sparham a Caſe; That ſuch a Leaſe by the Feme ſhall bind. 
:: Put whereas it was objected, That this Leaſe foz years is an Alienation within the 
.-, Þtatute of 11 H. 2. fo; the Fome was Jointels bp the A of the Baron, there- 
tene the Iſſue, by reaſon of the @fate-tail, ſþall avoid this Leaſe, as it is held in 
Alienation by Sit Ggörge Bro n's caſe, Co. 3. fol. 59. The Juffices and Barons held, that it 
the Wife ia without qneſtion; fo being but an'ozdinary Leaſe foz twenty one years, it can⸗ 
within 13-H:7+ not de ſaid tu be au Alienation of the Estate. But if he had accepted a Fine, any 
— Fotfei- regranted it fox. thouſand 03 five hundzed years to change che Jn eritance, that per⸗ 
E wanntue might have bern within the Statute; but as the tale is, it is without 
qgiteffion:'whorefozethe Judgment was affirmed, Trin. 32 Jac. Hil; Crocker and 

Kelſey. Croo. &. 2 WEE: | 1 
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4 13 
a Caſe: . * oy £7 . © 
þ \ — * 1440 $f 


Howa Fine An 20 Eliz. the Tenant in Capiteleviev a Fine; declared by Indenture to be to 
Gall be taken. His uſe in Tail, the Remainder to the Conule in Fe : in this caſe it was ſaid the 
e Illu ſhanlu bat hten in Ward to the Queen, and not to the Couuſe 3 foz by the 
Ulle the Ke is and Remainder, and not as a Reverſion-in the Conuſee, although by 
tze Kine the Fir pals to the Conuſes: And the Conuloz is here the Donoz, 

yer 36. * | n=: 7 


124 


*> 
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Caſe 47, 


Hausband and An Eliz, : theſecond Yusband and his Wife by Fine aliene the Jointure of 
wife. = thi Fome, the Beir within age enters; and it was then help that he ſhould not br 
Alienation of a in Mard, fo2 he was in as urchaler during the Mies like, If the Pusbvynd die, 
J 04 -, Quereifthe wile in this cale may enter againlt the: Fine. Pyer 3 62, 
291 .. „ Wau D EIf? $3, RE; rns 
rel 2054957 a L715 IIS B33: Caſe 48. : 92 „ 
de eine enen | rns pigs 2 

Fine by one © Fifecond Delfverance upon a ſpecial Uerdict the Caſe was ſuch: Joha Still 
Joinerenanr ànd Suſan a 3 3 Joint⸗tenants as 7 Fems ene Wann baer 
te another. ine grants to the ſaid J. S. tenementa pred! t totum & quicquid habem pro 
How it ſhall termigo vit. af: the faid' Suſan; & illa ei reddidit Habendum to him and his Af 

$03 the life of the laid Suſap, and warrants it to him and to his Peirs during 
lfe of the-ſaiv-Suſao. Whether this Gzant by Fine ſhall enure by way of Ke- 
aſe, by Gzaut of the Eſtate and Severanęe it the Jointure ot the moiety, ; lo 
that dhis Eſtate ſhall endure during the life of Suſan, was the Queſtion; and atter 
Argument at che Bar it was reſolved.that it ſhall enure by way ok Releaſe, and not 
ta grant the Eſtate: And although it be granted by Fine, it as well enures by way 
of Releaſe as a Gꝛant by Derd, and the rather koz the wozds Et reddidit, which 
enures by way of Releaſe, and both Eſtates being veſted in him, the Law * 
* that 


enure o 


Chap. "= of a Fine. 


that in him as it he had it from the Feoffoz. And althougb it were objected, that he 
had one Efate from the Feoffoz by Weed and the other Eſtate by the Fine, ſo beinft 
by matter of Reco2d he cannot divide it; pet it was ſaid that both Eſtates being 
veſted in him, the Law ſhall adjudge it in him as by the firft limitation. And Pod- 
deridge held, that by Whatſoever means he comes to the Eſtate ot his rompanion, it 
Hall enure by way of Releale, and thut he ſhall be ſatd in of the entire Eftate as by 
the Feolfment. And chereloze if one Joint⸗tenant bargains and tells vy Dad in⸗ 
rolled to his companion, althsugh chat veſts the Ufe, and the Statute ves che 
Poſſeiſton, pet being in him, the Law Hall conſtrue it to be enttrely in him, and 
not hy viviſton ot Edtate. Wherefoze it was refolved by chem all, that there was 

no Octupancy koꝭ that moietʒ ol Suſan, but it determined by che death of J. S. and 
adjudgedfo2 the Platuciff, Mich. 22 Jac, B. R. Euſtace and Swe Clo, . 696, 


reer 224. Ca 
2 e 49. 


A Fine levied by che wing, Tenmur in tall by G af his Aue, nn 


Subjett, barreth the Tail, 1. Jt is raalon that as the ug is bond K 

tute of W. 2. de Donis, that he ſhbuld have bent 8 7. and 

32 H. 8. 2. A general Statutt the King N e 

an Ancettoz a Dnbjert, but not Where it . wem un Anceites e 
except in ſpetial Cafes, 3. The Iffaesof ce pron 

the Fine are Savjeds, therefoze within the Startite : Tec it let inp 8 

_ t to be Letters Patents tu tive W to the E 


50. 7. 31. Mich; 2 x. 1 : 
rt ; » 344 5+ +: r 5 
Ciſe 30. es 


Preione fri upon a wi \etvict the Caſe this 15 k ber 
filed ann dl mar ye Loney ee 1 his 
ac the time 0 FL 
kn tail ;- Sir Ralph rakes to Witte Alice, he 15 50 0 Ho h Bins 
that he is Tenant foz life, Kemajnver to the lain Alice f07lite;gfves it to a 82 
ger in fie, who renders it td rde Baron koz like, b Fent 8 


pears, Nemainder to the Right Brir ofthe Batyn; the 
wird then his Feme lurvives, and diſclaims tv habe ay 
rd Bgerton Pnters,and ers 15 the Dekendantzthe rſs an 
eaſe to the Plaintiff. Wpoit all thete marters vilcloft Ine ame 
. — moved, wherher by the Joinver in this s Fite.the, e hath given? 
pollibiltty u as the canfidt afterwards claim it. Walley held that the hab n 
foz the hath not any Eſtate, noꝛ was there any certain perſon who might have it, foꝛ 
1 is — 3 — — —— — — be ho ll 
at wall be. But where the Per . ou ut in po 1 
biltt there perad venture ſhe t have * bt aherrdt And a 
was fotttid, and adju bged the Plaintlff.” Paſch. 4 3 Ez, Co. B. als 
and Fenton. Croo, * laſt pe pu oils, 826, 827. Again, M en cafe 869. 
2 65. Wie it is with lome addition, N . 


* 4a 7 
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45 Tris, 25 Eliz, in the Exche ver in the Cat uf the gun; aeg of Serum, 
and Coxhead, Patt of it was this. One Hawthorn did covenant with '\Conhead, 
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Occupancy: 


Levied by Fee 
nant in Tai), 
the Reverſion 
in the King. 


Fine lev icd of 
a poſlibilicy, 


bt tine of death 3 and it is not known who 


in _conffdecation ok 4 Parriage with his daughter 1 to ffann ſeiſed of his Rent not bol- 


Land to the ule of himſelf foz lite, aur after ok Cox head and 


Alter this he granted akent foz certain pears out of his l ans to begin after his de⸗ 
celae, After this Cox head and Hiwvchorn' join in a Fine to the ules of — 
fo2 like, the Kemainder to Coxhead. And as to this Rent-charge the Court — a 

ton, that the Fine did not bettet it in Interet no? Cftoppel againſt Coxhead, Eſtoppel · 
Moor's Rep. caſe 274. 


_ Cafe 


dich inſperial Tail, pen by a Fine, 


Of a Fine. Chap. 3. 


Caſe 32. 


Ejectione arme upon a ſpecial Uerdict the Cale was curh;Dne William Burl, ey 

Deviſcof was leiled in Fee ofdivers Lands in Shalford holden in Soccage,and by his Will 
Land, deviſed all his Lands in S. to his Feme fo; life, and farcher deviſed all thoſemy 
Lands in Shalford, called Somersþy,to William Burley, his Eaſin in Tail, nemain⸗ 

Fine with a der to his right Yeirs, and died ; the Feme and V Villiam Burley who was in Res 
Render. mainder enter-marry, and levy a Fine to a Stranger Sur canuſans de droit come 
ceoz &c. who renders it to the eme foz like, the Remainper to the Baron and his. 

Recovery, Yeirs ; afterwards, Anno 12 Eliz. the Baron and Feme.ſufferg Recovery with 
fingle Uoucher to the ule ofthe Baron and his Þeirs, the Feme dies, the. Baron 

Fine leviedby dies without Illue, the right Heir of the Deviſoz enters within the five peara after 


_ — 8 the death of the Baron, and lets to tiff, who is ouſted by the Heir of the 
Renis in Baron; and ther n mY bzought't &ton, Et ſi, &c. The firſt Queſtion was, 
Fer 8 this Fine Je nt fo. life, and him in Remainder in Tail, 
Difcontinu: Diſcontinuance: 5 durt keiner um would .ſuffer it to be 1 


ace! 2 55 Diſcontinuance. Foz when he who hath g oh es in 
1 Tail expectant upon an Fran life, lewiena Fineby Humber 
03 z on d rhe enant nt fo life in the Fine; this is not any Dilcontinuance,buc 
v. which hex might awfully grant : and none hall make a Dilcou- 
| rinuance but he who is ſeiled o ;ofan ſtate Lin poſſeſſion, as Littleton faich; Ye 
Londly, Whether this Recovery be any Bar to him in Remaindet.in Fer, og d 
kontinuance thetetö, to take away his Entry: Anp all the Jiffifes delivered ic 
opinions ſeverally, chat it was not any Bar 62 riot frying It cannot be 
a Bar, becauſe that he who ſuffered exe oh. ecovery was not ſeiſed of the ſame 
Pep oye at 8 * time of the Recovery luffered: foꝛ by the Fine levied the Eſtate 
although there was not any Dilcontinuance ok the Remainder in 
ender a new Eſtate is given back, and they are in of a new 


on the Recoy go to ber yew Clare, and 
| un ci fol 9 5 v the Fine le⸗ 
fe with him ; üb the 5 FE was 
8 A Foz "the Et Eſtate fo; life 15 took a difference between | 
Tenant foz life and him CT eee in 24 5 a Fine levied 
031i and him in Nemainder in F to tu the firlf Cale it is a Forte 
t in the other. And this Recovery t 12 of the Dtathzte of 32 H. 8. be. 
d | 1574 W uh the Tenant kor like. 1 ls was ad ea. 
Foz th Slain n f3: 0, B. Peck 3nd Chane „or Charnock. Den bo 
lin 70 iſh? 2 77% A ind We wake any Dio 1379s 130. fon 
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is bo Peja 1 ho 8 9 855 ofchew 
Fine by and eir Y Fs nant 1 
cb we be eben e did ackno CE 55 2 | 
another, 75 Hilkers, as th Which her Püsban 2 a 0 9255 
Wives had of their Gift; the Conultes render to the Woma Fre oy in 
Remainder to the thzee Women Co equa in Tail, the Remainder rectis Hzredi- 
bus: Harwel the Wife — the — — dier without Iſſue, and — 1 
gere Facics aànd their Wives bʒaught a Scixe fa recutethe Remainder,Quare tot 8⸗ 
e rccut k., bands and Wibes if zinht 5 2 425 ebeant, Kc. O 1 H, 5 
Fi ebe facias Iteth not to 
emit by 22 


ves ag 69.. 


En | 15 is Cafe;! anch 55 
Wat did limitation ok a Rei ainvef f 

„ 1 M1 
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ow may en- Ki jeckioge firmæ, it Een o all che utter, that where a Fine was levi 
ter to av wich \Piotlimaioa; and a Fried or him who had the Right entred to his ue bo 


Fine, 


avoid 


Chap. 2. Of Fine. | 127 
avoid this Fine, wichout his appointment, and the Conulee re⸗entred, and the fi 
years paſſed ; that this Fine is not avoided, but ſhall bind: Foz by the erpz4 
wozps of the Statute of 4 H. 7.8 Fine ſhall bind, unleſs it be avoided by Encrp, 
Claim, 92 Aition of him who hath Right thereto within the five pears: and it is 
not ſufficient fo2 a Stranger to enter, unleſs it be by his command who hath the 
Right. But Gawdy ſaid, that the Agreement peradventure of him who had che 
Right within the five years after ſuch an Entry made in his name would ſerve, but 
an Agreement afcerwards would not ſerve. Quzre, Note, Popham ſaid, that he 
demanded the opinion of all the Juſtices in Secjeants-Inn about the p2incipal Caſe; 
and they were of the ſame opinion. 9 Co. Lord Audley againſt Pollard, Paſeb. 
39 Eliz. B. R. Croo. 1. laſt publiſhed, 5 6x. 


Caſe 55. 


In 3 M. Paſch. the cale was; Juſtice Marvin having two Sons by ſeveral Mo⸗ — 
men, levies a Fine ol Capite& and to the uſe of himſelf and his ſecondWite foz life, 2 
the Remainder to his younger Son in Tail, thenemainder to himſelf and hid Mitt . 
in Fir, and after dies, the Mile ſurvives and after dies; and the Queſtion was, 
ik the younger Son, being Heir to the Pother, ſhould have all the Land accozding 
to the Fine, oz if the eldeſt Hall have a third part, by 32 H. 8. 


Caſe 56. 


In Paſch. 2 Jac. B. R. the Caſe ofthe Counteſs of Rutland againſt the Earl of Indenture co 
Rutland; it was thus held upon Evidence to a Jury, aud to them delivered by the fad uſes of a 
Court foz Lam: That if there be an Andenture foz the levping of a Fine to ſucch 
perſons, befoze ſuch a time, to ſuth ules, and the Fine be levied to the ſame s 
within the ſame time, it ſhall be to the ſame uſes ; and no Averment can be to Avermeac of 
the contrary, unleſs it be by other matter in wjiting. But it a Fine be levied to gh bone 
other perſons, oz at another time after, it map be well averrev bp paroll to be td | 
other ules, Fo2 in the firſt Cale the Jndenture is Dire&ozp to the Fine, ann in the 
other Caſe it is but Evidence; Crook 2. 29. 


Caſe 17. 


Treſpaſs upon Demurrer the Caſe was, Tenant in Tail of a Gift from the — — by 
Queen is dilleiſed; the Diſleiloꝛ levies a Fine with Pzoclamations, the five pears Res — 
pals, the Tenant in Tail dies; whether the Aue ſhall be bound oz not was the in che Mag. 
Queſtion. Anderſon held that the Iſſue ſhoulv be bound, foz he Go bp 
the Statute of 32 H. 8. although it hath hen conceived, that where a Fine j 
levied by a Tenant in Tail, his Iſſue may be aided by this Statute 3 which 
other Juſtices agreed unto. V Vaimſley ; his Caſe is to be well adviſed upon: foz 
he conceived it was to be remedied by the Equity of the Statute. It would other- 

wiſe be a common miſchief,that Done in Tail of the King would — 6 Diet 

ſin, and the Dilleiſoz Hould levy a Fine,aud thereby bar the Aue. Wherefoze, gc. 

Paſch, 40. Placito 20. Stratfield and Dover. Mick. z9& 34 Eliz. Co. B. Crook 
1, laſt publiſhed, 594, 591. 


Caſe 58, 3 


In 3 Mar. the Caſe was, Tenant in Tall nage a Feoffnient «por Condition Pie by one co 
and died, having two #ifters Inheritable to the Teil, che one of them d _— 
a Fine upon a Releaſe with Pzoclamations ta the Fro of ch phole, and five 
pears paſs: And in this Cale it nus made a Aueſtion, ik the other hel 
koꝛ her Poiety. Dyer 117. *** 
Cel 

Ju the Caſe of Gale, 3 Elix. Paſch, it was thus; In a Fine Come ceo, the 

Conuſe® 


128 | | Of a Fine. Chap. 2. 


Reverſion. Conuſq did tender to the Conuloz in Tail, the Remainder to himſelf in Fee, the 

Conuſoz died without Illue, the Conuſee bzought a Scire facias to execute theRe- 
Fine Exccured Mainder : Jn this Caſe it was held, that this was not a Kemainver, but a Reverſt- 
and Fine Exce on; aid alſs it is a Fine executed Come ceo, Eut if it were a Fine Crecuto2y, he 
cutory. ſhould have a Scire facias in Reverter, but he is now put to a Formedon, Dyer 169. 


Caſe 60, 


Bargainand jectione firmæ upon a ſpecial Uerdict the Caſe was; One White and his 
Sale and Fine Foe were ſeiſed of the Land to them and the Heirs of the Baron; they by Ins 
— denture bargain and ſell the Land, upon Condition, that if thep paid ſuch a 
Agreement for Summe befoze ſuch a dap, then they ſhould re-enter, and have the Land again 
the Uſes of a in their firſt Eſtate, with Covenants in the ſame Indenture foz farther Aſſurance, 
Fine, and that all Aſſurances to be made ſhould be after the Pony paid tothe Ule of the 
Fine levied ac- Baron and his Yeirs: the Baron and Feme levy a Fine accozdingly ; the Inden- 
cordingly. ture is afterwards Inrolled within the ſix months;the Bony is paid at the dap limi⸗ 
ted; the Baron re-enters and dies ; And whether the Feme ſhall have again this 
Aland during her Life, oz the Heir of the Baron, (who was Leſſoz in this Action) 
How both ſhall Was the Queſtion. And it was moved foz the Plaintiff, that the Heir of the Baron 
bt raken, Hould have it: Foz although by the firſt part of the Jndenture it be limited; that 
they both ſhould re-have it after the Payment, cc. pet in another part it is limited, 
that all Aflurances ſhall be to the Uſe of the Baron and his Heirs after the Pay⸗ 
ment. Then this Fine being levied to the Bargaine befoze the Inrolment of 
the Jndenture, he is in by the Fine, and not by the Bargain and Sale; then the 
Fine is to the Uſe of the Baron only. And in pzoof hereof were cited 6 R. 2. 
Title Eſtoppel. 15 Eliz. Bracebridpe's caſe, ' That a Feoffment to 1Bargatnee 
after Inrolment, he is in by the Feoffment, and not by the Anrolment; And that 
34 Eliz. betwixt Libb and Hinde it was adjudged, that where a Reverſian was bar⸗ 
gained and ſold by Indenture, and befoze Inrolment a Fine was levied by the 
Bargainoz to the Bargatne, and afterwards the Deed was Jnrolled, that pet the 
Wargainee ſhould not have it without Attoznment z becauſe he is in by the Fine, 
and not by the Bargain and Sale, Et ad journatur. Wilmot and Knowles, 

Hil, 45 Eliz, B. R. Crook 1. laſt publiſhed, 917. 


Caſe 61. 


Errdz to reverle a Fine in Cheſter; the Erroz aſſigned was, becauſe the Writ of 
Covenant boze Teſte after the Teſte of Dedimus poteſtatem: And it was held to 
be a manifeff Crro2,- and the Fine was reverſed by this cauſe. Goburne againit 
Wright, Hil, 4 2 Eliz. Go. B. Crook 1. laſt publiſhed, 740 


Caſe 62, 


Replevin upon Demurrer, the Caſe was, That White and Geriſh levied a Fine 
of the place where, ec. Sur conuſance de droit come ceo, &c. and the Conule 
rendjed Tenementa prædicta to W. in Tail, reſerving a Rent, and by the ſame 
Fine conceſſit quod Tenementa prædicta integre remagebunt to G. in Fee, if W. 
died without Iſſue of his body; and whether the Reverſion and Rent hereby pal⸗ 
ſed, being all by one Fine, without naming them, was the Aueſtion. And it was re⸗ 

Ny what names ſolved, that the Reverſton and Rent paſſed, being by Fine, and that it ould enure 
thing: paſs by ag ſeveral Fines, But if one make a Gilt in Tail, rendzing Rent, Nemainder over 
. in Fe; this, being by Died, is a gosd reſervatton-of the Rent to the Donoz, and 
Gall enure, the Remainder only ſhall go to the Stranger. But it was ſaiv to be other miſe in 

2 Fine, and that ſo is the courſe ok Fines ; wherefoze it was adjudged foz the 
Avowant. Vide poſtea, Mich, 42 & 43 C. B. Pl. 36. White and Geriſh, Mich. 
41 Eliz, Co. B. Crook 1, lat publi 27. 


Error. 


Caſe 


Chap. 2. Of a Fine. 6 119 


Caſe 63. 


The Lozv-Keper being alliſted with Juſtice Hutton and Juſtice Joans in fozmer 
Mearings, and by me in this laſt Hearing, it was decred, That whereas Str Willi> 
am Green was ſeiled in Fee of the Pannoꝛ of Great- Milton and Little. Milton, and 
the reputed Pan nozs of Great - Chilworth and Little-Chilworth in the Parish of 
Milton, and divers Lands in Chilworth,purchaſed 30 Eliz. of Sir Michael Dormer, 
and of other Lands purchaſed primo Jac. which one Ives occupied together until ter- | 
tio Jacobi; and then in conſideration of the Marriage of Sir Michael Green his Covenant 10 
Son with one Millicent Read, with whom he had 4500 |, covenants to ſtand ſeiſey aufg ces to 
of the ſaiv Pannoz of Great-Milton and Little-Milton, and of divers particular Fine. 
Cloſes by name in Chilworth, and of all his other Lands, Tenements and Here⸗ 
ditaments to the ſaid Pannozs appertaining,oz uſed and occupied with them, to the 
Uſes following, viz. of the Pannoz and Pzemiſſes to the Uſe of himſelf fox life, 
without Impeachment of Maſte; and after of ſuch a Pannoꝛ, and fome of the 
Cloſes by name, to the Uſe of Ann his Mike, foz her Jointure; and of other the 
particular Cloſes befoze mentioned to the Uſe of Millicent fo her life,fo2 her Join⸗ 
ture; and after the deceaſe of Sir William, Ann and Millicent, to the Uſe of the 
ſaid Sir Michael Green and the Yeirs males of his body, with a Kemaindet to his 
right Heirs: Afterwards Dir Michael Green aud Sir William Green joyned in à Fine leviod ac- 
Bargain and Sale of the Pannoꝛs of Milton and Chilworth, and all the Lands <*:dlvgly- 
thereto appertaining, oꝛ reputed as part of the ſame, oz within the lame; and they 
levied a Fine by the name of the Pannoꝛs and ten Peſuages; ſix hundzed Acres 
Terrx,two hundzed Prati, and ſeven hundzed Paſturz,which Quantity compiled as 
well the Fre-hold Lands as the Pannozs.The Queſtions was, Mhether the par- . ' 
tels of Land divided from the Pannoꝛ by the Cntail;andthe Free-holdLand lately 


purchaſed, ſhould paſs by this Poꝛtgage. And they all reſolved, that the Lands en- Indencure to 
railed which were parcel of the Pannoz ſhall not be laid to be ſevered from the dect Pe. 
' Panno2,fo2 the Free-hold never being ſevered but remaining intire in Sir William 1% fc mall be 
Green during his life, ſhall paſs as parcel of the Pannoz at the time of the Pozt⸗ taten. 

gage: And that the Free-hold bought in,and'otcupted with the Bannoz,although it 

was but foz two years befoze thePoztgage,may paſs,being ſaid and reputed parcel, 

and by that name: And the Fine ts well enough guided by the Jndenture foz the 

Pannoz and foz the Free-hold purchaſed, although they were not in rei veritate pars 

cel of the Pannoz, and a little time is ſufficient foz the gaining a Reputation, 
Wherefoze it was decreev,Zhat Sir George Symons ſhould enjoy the Pannoz and 

the Freehold purchaſed;and that Dir Michael Green and his Son ſhould make far⸗ 

ther Aſſurance at the Coſt of Sir George Symons , and that this Indenture is a 

ſufficient Declaration of the Ules of the Fines, as it was declared by all the ſaid 

Juſtices, and by the LozvAiceper himſelf. Paſch, 9 Car, B. R. Sir George Symons 

againſt Michael Green and others. Crook 224. | 1 


Caſe 64. 


An 19 ll. 8. Ppaſch. the Caſe was this. A Fine was levied by Tenant in Tail 

after 4 H. J. 24. and Pꝛoclamations pals; and five years incurre, after the Tenant 

in Tail dies. In this caſe the Queſtion was, whether the Iſſue ſhall be barred ag Dcath before 
Pꝛivp, becauſe he is to make his Conveyante by his Father; 02 that he ſhall not be the Proclama« 
reputed as Pꝛivy, becauſe he claimeth per formam doni, and then his Right is ſaved = - og 
by the ſecond Saving, as the-firſt to whom the Right deſcends after the Fine in⸗ =_— — 
groſled. De 32 H. 8. But agreed, that it he to whom che Remainder in Tail oz 

other Title firft accrues ſuffers five years tu incurre withbut Claim, that this La⸗ 

- cheſs of the Anceſtoz ſhall bar the Iſſue, Dyer 3. Plow. Stowel's caſe, 15. 


Caſe 65. 


In an EjeSione firmz upon a ſpecial Wervic, the Caſe was this, Sir Ralph 
D | Ẽgerton 


i 30 Of 4 Fine. | Chap. 2. 
erton ſeiſed in Fee levied a ine to the uſe of himfelf foꝛ life, and afcer to the uſe 

of his Wife who ſhould be at the time of his death, foꝛ life, Kemainder ts Edward 

Egerton in Tail. Dir Ralph takes to Wife Alice he and Alice his Wife reciting 

that he is Tenant foz life, Memainder tothe ſaid Alice foz life, gives it to a Sttan⸗ 

per in Fie, who renders it to the ſaid Yusband foz life; Remainder to Fenton foz 

rty pears, Remainder to the right Yeirs of the Pusband; the Yusband dies; Alice 

then his Wife ſurvives, and diſclaims to have any thing in the Land; Edward 

Egerton euters and lets ts the Defendant, the takes another Husband, and they let 

Comingens it tothe Plaintiff, Thee points, 1. Whether this contingent Remainder to his 
Remaiader: Mike who ſhould be, cc. were good. Foz although ſuch a contingent Remainder map 
Fine levied of be q Jo of limitation of an Eſtate of Land in eſſe, pet it cannot be ofa Uſe; Foz 
a Poſfiviliry, che @tatute of 27 H. 8. doth not execute Uſes but choſe only which are in eſſe, and 
doth not pzeſerve any contingent Uſes, foz no Heiſin continues to pzeſerve them. 

And of that opinion was Anderſon; But Walmſley and Warburton è contra. Foz 

it was good at the time of Limitation, and ſtood with the Rules'of the Common 

law, and foz the benefit of the Commonwealth, that ſuch Limitations foz Jointures 

ſhould be good, and therefoze the Law regards and pzeſerves them, unleſs there be 

ſome mean Act vone to deſtrop them afterwards, , But a Uſe limited to 1, S. until 

a Præcipe be bzought, and then to the uſe of I. D. is agatuſt Law atid Juſtice to de- 

If a Pofzibilicy fraud a Przcipe, and therefoze is void; 2. Whether by the Joynder in this Fine 
gone bys the eme hath given her pollibility, ls as the cannot after claim it. Walmſley 
ine. held that ſhe had not, koz ſhe hath not any Eſtate, noꝛ was there any perſon to whom 
in certain it might go, o who might have itz to it is to her that ſhould be his Wife 

at the time of his death, and it is not certain who that ſhould be, But where the 

| perſon is certain, although che Eſtate be bur in poſlibility, there Peradvencure ſhe 
Wairer of in might haus excluded her lelf thereof, 3. Mhether the might wave her Eſtate in 
Efiatee, the Country, And a ſpecial verdict was found, and it was adjudged foz the Plains 
tiff, Wells and Fenton, Paſch, 43 Eliz. Co. B. Crook 1. laſt publiſhed, 826,827, 

4 — Rep. caſe 86. tt Cafe 30. where it is repozted ſomewhat different 


- Cale 66; 


In the Caſe of Saul and Clerck ay Eje&ione firmæ on a ſpecial Uerdic, it wits 
thus. John Sydenbam wagſeifedin F&, and gave the Lanuto his younger Son 
Alexander, and the Yeirs males of his body; John the Father dien; Alexander 

ſeiſed, t. 10 Novemb. 5 Ed. 6. demiledicto G. Archer and Mauũ his Wife 
foz their lives, the Kemainder to John the ſon foz life, with Warranty againſt all 
men. After this Alexander levies, a Fine to certain perſons, to the uſt ot John 
Taylor ann his Yeirs, by fozce of which he was ſeiſed ofthe Remainder, John 
Taylor, foz money, bargained and ſolv the Land to J. Mallet and his'Yeirs, by 
tone of which he was ſeiſed of che Reverſion, The Jury found the Tenants 
foz life to be living, that Mallet granted the Reverſion to Napper, to which 
Gzant the Tenants did attozn, and Napper demiled the Land to one Clerck, 
from whom the Defenvants claimed foz-g0 pears, by fozce whereof he was poſſeſ- 
(ed of his future Jnceref, and after this, this Clerck granted his future Intereſt to 
Nich. Clerck and Eliz, bis Wife the Defendant. - dun they found farther, that 
Alexander Sydenham ban Aſſue Joan (who married with Sir Robert Povice )any 
dien without Iſſue male, aud —— — died, and that 
—＋4 8 they find the death ot all the Tenants fo; life, 

 I&O 


a oY an was ſeiſed, and ſo ſeiled made a Leaſe to the 
laintiff, who entred, gcc. @o that the Caſe was, John the Father hab rwo Song, 
ohn and Alexander , John the; Father gives his Land to his younger Won and 
2 males of his hody and dies, the Dante deviſeth this A and to ches ſoꝝ the 
life of Alexander the Donee in Tail, and his Wife levies a Fine to the ule sf T. 
and his Yeirs, with Pꝛoclamationg and Warranty : Alexander hath a Daughter 
Joan which marrieth Povice, and Alexander dieth without Iſſue male, xc. after the 
death of the Teuants fag. life, Rabert Povice che n ann Meir df joan enters. 


And 
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aud this was argued twice, and moꝛe, It any diſcontinuance be of the: te. 2. What Diſcontinu- 
Eſtate Alexander had upon the Fine. John the Father gives the Land to Alexander er TEE 
and the Þeirs of his body, the Reverſion prout lex poſtulat. And it was ſaid, the Bol be iS 
ſaid Alexander had an Eſtate⸗tail, aud therefoze the Fine ſhould enure as a Gꝛant ” 
ofReverſion ; and when a thing paſleth by way of Gzant, it map not be to any uſe, 

foz the Gꝛant implyeth a Ale, and foz that A. being Tenantin Tailbefoze the Fine ug, 
paſſed the Reverſton,and if the Reverſion pals not there is the end of the caſe, But 

it was not ſpoken to by the Judges, Bendloes 64, 75. Sm after Cale 220. 143. 


Caſe 67. 


0 42 } . ; 4 ' ry . , \ 7 

In antient Demeln, the Tenant in Tail levied a Fine without Pzoclamations, Pine of 2ntiene 
and in Formedon there bzought, the Tenant pleaded the Fine to be àa Bar to | 
Tail by the Cuſtom, and Judgment there given accoꝛdingly, whereupon a Writ gf Cutom avers 
falle Judgment was bꝛought; and it was aſſigned foꝛ Erroz, whether the Cüſtam re, * 

to bar an Entail be averrable againſt the Statute de Donis condic. whith was 

within the time of memozy. And it was laid, that if the Judgment ec Judge 

Judgment ſhall be only that he ſhall be reſtszed to his Action, ann then they will don: ä 
adjudge again accoꝛding to their Cuſtom, Dyer 373. . 


Caſe 68. 


In 41, 42 Eliz. Mich, in B. R. this Caſe was. R. B. ſeiſed of Land in Fer, 19 Eliz. Cevenanc to 
covenanted by Indenture to levy a Fine wich Pꝛoclamations, and that it ſhould levy 2 Fine. 
be to the uſe of himlelfin Tail, the Remainder to his right Heirs, with this Pꝛo⸗ T0 whar uſes; 
viſo, That it ſhall and may be lawful foz the ſaid R. B. and that the ſaid R. B. ſhall 
have full power and authozity, when and as often as ic ſhall ſeem good unto him 
during his life, by his Writing indented by him ſealed andſubſcribed with his own proviſo co als 
hand in the pꝛelence of thꝛe oz moze Witneſſes, tc, to alter, diminjth and change ex che uſes. 
the ule and uſes afozeſaid; and every oꝛ any of them, and to limit, declare and ap- 
point the ule and uſes of the ſaidLands oz any pary thereof to any perſqn oz perſons 
whatſoever in Fee-ſimple, Fee-tail,foz term of Life,Lives,0z Pears, oꝛ otherwiſe, 
and with and under ſuch Conditions, cc. as he ſhall think meet, any declaratian 9 
limitation of any ule oz uſes, oz any thing oꝛ matter whatſoeper in theſe Pele 
contained to the contrary notwitchſtanding: And that from and after ſuch alteration, 

#c. limiting and declaring, cc. the ſaid Fine ſhall be, and the Conuſes and their 

Meirs ſhall ſtand ſeiſed of ſo much whereof the ule ſhall be ſo limited, cc. to ſuch 

uſes, tc. as ſhall be declared, ec. in ſuch Writing,any thing bekoze in thele pzeſents 
contained to the contrary notwithſtanding, The Fine was levied accozdinglp in Fine levied ac2 
19 Eliz, R. B. 30 Elz. made a Leaſe foz 21 years of parcel of the Land; 'and in cordlagly. 
35 Eliz.he made an Indenture, which he ſealed and ſubſcribed with his own hand in 

the pꝛelence of 11 Witneſſes, reciting the Fine, the fozmer Jndentures and the 
Pꝛoviſo. And now he doth limit, declare and appoint, That from thencefozth the 

uſe of all the pzemiſles ſhall be toR.B.foz term of bis Life,without impeachment of 

any manner of Waſte 5 and from and after his deceaſe the uſe of the Pannoz 

W. parcel of the pzemilſles,to be and remain to Dorothy his Mike foz her Life; and 

, from and after her deceaſe, then the uſe of that limited in uſe to her; and immedi- 

ately after the dsceaſe of R.B.che uſe of all the reſidue to be and ſeverally to remain 
immediately after the ſeveral deceaſes of the ſaivR.B.and Dorothy, as they thall ſe- 

berally foztune to happen unto T. E. and the Yeirs males of his body lawfiilly be- 

gotten, ec. with divers Remainders. R. B. 41 Eliz, died ſeiled, no moze being done, 

without Iſſue. | : ETD 

And upon theſe Convepances theſe four Queſtions were moved. 1.JfR.B.having 
once limited the Fee-ſtmple in uſe,may referve a power by a future Act to defeat the 
uſes, and raiſe new upon the lame Fine, 2. If the wozds of the P2oviſo be apt Indenture te 
and ſufficient to give to R. B. power of alteration, and determining of the old and declare he 
.Faiſing ofnew uſes. 3. If the andenture of 35 Eliz. be a perfozmance of the power aden «fa Fins 
without fome farther act of Claim oz Entry. 4-Jf the Leale foz-Bears have not ſuſ⸗ 

D2 
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' Suſpenſion of a yehded the y_ of Alteration in part oꝛ in all, oꝛ have not diſturber the raiſing of 
power of Ree new ules all 9 in part. De the arguments to it. Moor's Rep, caſe $4.2. 


vocation. 


- wa 23 Eliz:the Cate of Sir Thomas Worſley it was thus. Worſley did covenant 

| 555 eldeſt Son and two others to ſtand ſeiſed to the uſe of himſelf foz Life, 

the Nematnder to his eldeſt Don in Tail, the Remainder to himſelf in Tail, the 

Conditien not Remainder to Richard Worſley his Baſtard⸗ſon in Tail, and that if any in Re- 

to aliene, mainder ſhall make a Diſcontinuanee, oy other pꝛejudice to the Remainders, that 

P52 hens his Eliate ſhall ceaſe,and it ſhall go ta the next in Remainder, cc. The Father div 

mn ---; Cirttetiver and ad So alt his Eftate'to hizeldeſt Bon, and levies a Fine with Pꝛo⸗ 

rlarnation, and five pears paſs, andthe Baſtard ſuppoſing that he had Title with- 

but Entry makes Leaſe to try the Citle, and within the yearan Infozmation up- 

dn 32 H. 8. of bitying Titles was exhibited. In this caſe it was held by all the Ju- 

. Ricks, that this being but a Term, pet was within the Statute, as in Partridge's 

Cenfidenation Catezand that foz the uſe to the Baſtard it ought to be upon valuable Conſiderati⸗ 

to raiſe a uſe. *on/and that natural affection is not ſufficient; and that if the Baftardhad Title, the 

Non-clatm within five yearsof the Fine had barred it. And it ſeemed to them that 

if the Conſideration were lufficient, that he hav Title in the Life ofhis Fatherz lo 

Eſtate in it was thought that the Cftate-tail ot the Father in Remainder was in Abepance 

Abeyancee by the grant of totum ſtatum, ſo that the Waſtard that had the Eſtate⸗tail in Re- 

| matnder was immediate to the advantage. Dyer 374. Oe foz the Condition, Cook 
J. Porter's eaſe; and foz the reſt, Cook 6. 77. Plowd. 88. Dyer 345. 


Caſe 70, 


Hil, 12 Eliz. this Caſe was, A man made a Feoffment to the uſe of Alice his 

| Wie fo Life, (after 27 H. 8.) and if ſhe die living the Yusband, to the uſe of the 

Iinture whacs Vusband and ſuch Wife as he ſhallafter marry, foz Life foz her Jointure, the Re- 

niaitiber over to a Stranger; and after, with the pꝛivity and aſſent of the Feoffoz, 

he in Remainver and his Feoffes join in a Feoffment by Letter of Attozny to new 

ute, and after the Feoffoz levies a Fine accozdingly, the firſt Mife dies, the Yuſ- 

band takes another Wife and dies, and five years after the Fine, the ſecond Wife by 

Where an En- the'commandment of the Feoffees enters to revive the firſt uſe. Mounſon & Harper; 

try is good. hat the Entry is lawtul without the polleſlion oz commandment of the Feoffces, 

who have nothing, but the future uſe is in Coſtodia legis,andthe Statute of 27 hath 

gtven the pofſeflion to the ule, and ſo the Feoffment is void. But ik they have Right 

* vz Title in the Land, then their Feoffment doth give it, by Mounſon. And it was 

Dame Umpron's caſe. That the Feoffment ol him in Reverfion,and Livery in the 

| - abſence of the Tenant foz Life will paſs the Fee. Manwood and Dyer, That the 

Uſedrowned, Uſe isv3owned; fo the ſecond Feoffees have not their poſſeſlion upon any ſuch con- 

fidence, foz they have not notice, and the Feoffment hath taken away the Entry of 

the firſt Feoffees,o2 their Entry mult raiſe the doꝛmant uſe.Andalbeit the Statute 

- convey Frank-tenement and Fee, yet they have a mean Incereft in reſpect of this 

dozmant uſe, which is conveyed by theFeoftment,and no injury to theWoman that 

was not then known. Dyer held, that the ſecond Mike ſhould not take in Jointure 

vz other wile, foz ſhe was not in eſſe when the particular Eſtate ended by the death 

of the firſt Wife. But all the Juſtices againſt him, foz there is a difference between 

an Uſe and a Poſſeſſion, Alſo Dyer thought, that a Remainder after the death of 

the Pusband is not a Jointure, but it mul be an Eſtate made in the life of the 
Pugband. Quzre of this Dyer 340. | CLE 


Caſe 71, 


Eine wih a In Pafch, 33 Eliz. B. R. Garnons und Sir Henry Weſton's Caſe, it was thus. 
Rendet af a .S. and Hr his Wfe were ſeiled ot the Pannoꝛs of H. and F. and by Fine con veyed it 
Rent, to W. who by the ſame Fine rendzed the Rent of 50 l. to them and the Yeirs of A. 

1 ang 


How it mal be In 
taken. f 
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and rendzed the Pannozs to them fo Lives, the Remainder to G. their Hon in . 
Tail, the Kematnder to the Yeirs of A; I. S. and A. died, andthe Rent deſcended to 

the Son and Heir of A; G. entred into his Remainder,and thereof enfeoffed the 
Plaintiff in an Aſſizebzought : and it was found foz the Plaintiff, who had Judg- | 
ment, who bzings Erroz (amongſt others) foz this Erroz, That the Fine by te Fine ſceming: 
Gꝛant of the Rent and the Land to the ſame perſon is repugnant,foz the Rent was I re pugnant 
void. But the Court in the caſeſeemed to be ot another opinion, and that it was good, good, 

fo2 the Law will marſhal it ſo as both may ffanid. Firff,the Rent ſhall pala, and then 

it ſhall be a purchaſe of the Land by A. who was ſeiſed in Fee of the Rent, and the 

purchale ofthe Remainder in Fee ſhall not extinguiſh the Rent, but it ſhall be in eſſe o 
during the particularEffate,foz by this the poſleſlion is only tharged, Contra where Exiaguiſh2 
one hath a Rent-ſervice, and he purchaſe the Remainder oz Reverſfon in Fe, the went ofa * 
Seignioꝛzy is extinct. But the purchaſe of a Remainder oz Reverſton in 745 doth not Rent. 


erting a Rent⸗charge, fox it is chargeable upon che poſſeſſion, and he ſhall avow as 
in Land chargeable to his diſtreſs. Crook 3. 226, | 2 


Caſe 72. 


JIn 34 Eliz, Co. B. Argenton & Veſtovers; it was this. To reverſe a Fine it Error in 4 
was urged. 1. That the Caption of the Conuſance was befozeR.M. Chief Baron, Fine. 
27 Marti 27 Eliz. and the Mrit of Covenant and Dedimus boze date 9 Aprilis, ſo 
as the Conulance was taken without warrant. But by the Court held good, 2. That 
upon the Caption of the Fine by Dedimus poteſtatem, the Land was given to v v. 
and his Mike, and the Yeics ofthe body of the Yusband ann ot the body ol che Wife 22 in 
begotten,and the Fine ingrolled was to the Heirs of the body of the Pusbandupon ** Record. 
the Wife begotten, and lo it is variant. But by the Court held good,foz in both caſes 
the Wife hath but an Eſtate foz Life, and the Husband an Eſtate⸗tail. 3. That 
the Caption was,Quod (i contingat the Pusband to die without Iſlue, that it ſhouly 
remain over; and the Fine was, Si contingat that the Yusband and Wife die with⸗ 
out Iſſue. And held good by the Court. Foz the Eſtate in Remainder is always li- 
_ upon the moze long Eſtate, which is the Eſtate⸗ tail, pet it is all one fn ſenſe, 
rook 3. 275. ; 3 


Caſe 73. 


In Paſch, 3 8 Eliz. B. R. Cary & Dancy's caſe; ft was thus, In e jectione firmæ Fine by Te: 
Tenant in Tail of Lands in A, levied a Fine with Pꝛoclamations, with the Re- nant in Tail. 
mainder to himſelf in Fe ; the Fine was after reverſed by a Writ of Deceit. And Fine reverſed 
it was thereupon held by the Court, that the Iſſue in Tail was remitted, and ſhould by Wrir of 
avoid all the Eſtates made by him, fo that the Fine is void between the parties. Deceit. 

But the Tenant in Tail after the Fine levied, and befoze it was reverſed, had made Is 
a Leaſe foz Pears, the Remainder over foꝛ Life;and whether the Aſſue might enter —.— by Te- 
and avoid this Leaſe was the doubt. And it was the opinion of the Court, that he 5 e wo 
could not wichout a Scire facias ſued againſt him who had the Friehold, Foz he Fecia. 
who is to defeat a Recozd muſt always commence his Suit againſt him who is pꝛivy 

to the Recozd; but when he hath reverled it againſt him, he is to have a Scire facias 

againſt the Terræ - tenant, fo he may have ſome matter to bar him in Execution. 

Crook 3. 471 


Caſe 74. 


In Mich, 42 Eliz. B. R. in the caſe of V Vakeman and Hodgeſon it was thus; Error! 

(among other things) it was objected as an Erro in a Fine, that the Conuſee 
only (and not his wed is to have the Election to ſue out his Fine with oz withs 
out Pꝛoclamations. But the Court reſolved,that the Heir ſhall have the Election as Fine wich Pro⸗ 
well as the Anceſtoz, foz it is fo2 his benefit, and the Statute doth not reffrain it. mea: 
2, That although the Judgment in a Quid juris clamat ſhould be, that the Fine be 
ingroffed ko part, pet ik it be that it ſhall be ingroſled fox the whole, it is — 

| end o 
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g. Foz the bzinging of a Quid juxis clamat is not material, foꝛ the Conuſe 
Tngroffing of a map the Fine ingrolled without bzinging it, and it is only foz his advantage, 
Fine, as without which he may not get Attoznment; foz albeit the Judgment be that the 
Fine be ingroſſed in part, yet the party ik he will may have all the Fine ingrolled, 
and the Pzoclaniations in the time of che Heir after the Fine ingroſled are well 

enough. Crook 3. 692. 


Caſe 73. 


In Hir George Brown's tale Cook 3. 51. the Caſe was; A man ſeiſed of Lands 

Fiaeby le- in Fee, .enfeoffed divers upon condition that they ſhould give back the Lands to 

cher and Son. Hi! and his Wife in Tail, the Remainder to his right Veirs : they have Iſſue 

Leafebyz a Son, the Yusband vieth the Don and Wife levp a Fine with Pzoclamatidns to 

Wite . A. in F&, the Wife enters and makes a Leaſe foz thz& Lives, not würranted by 

mes: 32 H. 8. the Conuſ&re-enters, It was in this cale reſolver, 1. That the Leaſe ' 

made by the Wife, albeit it were without Warranty, was within 11 H. 7. foz a 

Diſcentinu· Piſcontinuance was in equal degre with { anty 02 Recovery. 2. That he in 

. Remainder had granted over his Remainder in Fee only, that he might have en⸗ 
— tred foꝛ the Fonfeiture,by the wozds of the Statute, and not the Gzantee of theRes 

F 3. That the Conuſe might enter fo2 the Fozfeiture, becauſe that by the 

Fine the Cffate-tail was barred, and now he is the perſon to whom the Intereſt, 

Title and Inheritance after the death of the Wife doth appertain. And it was 

agried in the Caſe, That if a Woman Tenant in Tail doth accept of a Fine Sur 

conuſance de droit, and thereby grant and render the Land foz 1000 pears, that 

this is an Alienation, and a Fozfetture within the Dtatute of 11 H. 7. Cook 3. 51. 


Caſe 76. 


Fine te con- In Hil, 3 Mar. Dyer 157. Patenham's Caſe, it was this; A, by Indenture did 
bm — enfeoff B. of the Pannoz of D. rendzing to A. and his Veirs a Rent with clauſe of 
— Diſtreſs, and foz not payment a Re⸗entt᷑y 3 and by another Indenture of the ſame 
date A. covenanted with B. to levy a Fine of the ſaid Pannoz, which Fine ſhould be 
to ſuch purpoles, ules and conditions exp2eſſedin the fozmer Jndenture.Afterwarvs 
the Fine was levied accoꝛdingly, with uſual wozds of Releaſe of all his Right. In 
Fxcinguith: this caſe it was reſolver, that neither the Condition noz the Rent were couched by 
mene ofa Rent the Fine levied of the Land, by reaſon of the fozmer Jndenture which ruled the 
era Cenditiz Fine, foz this rules the Fine as if there had been an expꝛeſs Pꝛoviſo to ſave the 
en. Rent. Se Trin. 23 Eliz. Taſter and Bradborn's caſe vouch, Cook 2. 73. accord. 


Caſe 77. 


Levenant te In Cook 2. 73. Lord Cromwel's Caſe was this. A. ſeiſed of a Parinoz with an 

ſuffer a com- Advowſon appendant by Indenture, i. e. 2 Ph. & Mar. he doth bargain and ſell the 

monRetovery» Mannoz to A, and covenants to ſuffer a common Recovery to the nle of A. in Fer, 

— levies rendzing to B. 421. by the pear, and allo to levy a Fine to A. and that the ſaid A. 

_— ſhall reuder by the Fine the ſatd Rent, pꝛovided that the ſaid A. ſhall grant the Ad⸗ 

And for the yvowſon to B. to2 Life,and if he die befoze any avoidance happen, then one turn to his 

ules of it. Executozs. And by the ſame Ded it was covenanted, that all Aſſurances to be 

made ſhall be co che ſaid Uſes, The Recovery is had, B. and A; levy the Fine to P. 

who renders the Pannoz with the Advowſon to A. in Fee,and the Rent to B. Pꝛo⸗ 

clamations paſs ; A. dies befoze the Gꝛaut of the Advowſon, the Church becomes 

void in the life of B, E. enters as the Heir of A, B. enters, and without any requeſt 

foz the Advowſon bargains and ſells to the Lozd Cromwel;foz whom it is adjadged. 

Extinguiſh- In this caſe, inter alia, it was reſolved, That the Fine levied by A. and B. had not 

_ ef aCor- ęxtinguiſped the Condition, foꝛ the Fine was by the Common Law directed to have 
* a ſpecial operation accoꝛding to the intent of the parties by the general Covenant. 

which was, that the Eſtate ſhould be Conditional, and that the Condition ould 

not be touched by the Fine, but that the ſame ſhould extingiiſþ allother os — 

ifles, 


Titles, ſaving only the Condition. De 14 Eliz, Dyer 311, accord, | 


- Caſe 78. 


In 7 Jac, Cook 8. 71. Greenlie's caſe, it was thus. Hus band and Ulife Te- 
nants in ſpecial Tail, to the Veirs of their two bodies, the Husband enfeoffs G. 
and dies, having Illue, the Wife dies befoze any Entry made hy her, the Don enters 
and leales to the Plaintifl. In this Cafe theſe things were reſolved. 1. That in this Diſcontinu: 
caſe at the Common Law, oz had the Husband ben diſſeiſed, ec. as here, this had . 
been a Dilcontinuanceto the Son, but the Entry of the Wife had 1 tt. a. That 
the Eſtate which the Wife hath joyntly with her Pugband is w the Purviem 2 
ok the Statute of 32 H. 8. cha p. 20. foz ſhe had a Free-hold and Inheritance in the — and 
Land, although ſhe had not the ſole Inheritance oz Free-holv. 3. That the Sons 
Cntry is lawful, though he claim not as Heir to the Mike, (as the Statute is) 
but as Heir to both, he is within the Wozvs, [or to ſuch as have Right by the death 
of the Wife. J 4. That this Statute is to be intended of Dilcontinuances by the 
Husband, and not ok lawful Bars, foz theſe the Iſſue cannot aboid, and the Sta⸗ 
tute ſays, | they may enter ] which they may not bo where they are barten. If the 
Wife enter within five years, as by the Statute ſhe may, this notwithifanvingthe 
Iſſue is barred, as the her ſelf is if the flip the five years. . Ache Hus band be Te⸗ 
nant in Tail, che Remainder to the Mike in Tall, and the Yugband make a Feoſf⸗ 
ment in Fee and die without Illue, that the Wife may entet; but if the Hus band | 
ſuffev a Kecovery, and die without Jſlite, there the Mile is barred, and ſhe cannot Recovery, 
enter by 32 H. 8. Cook 8, 71. — 


Caſe 79. 


In Cook 10. 50, in Lampil's Caſe, it was held, That if a man leup a Fine of Fine of Land 
Land in antient Demeſn at the Common Law toanother,chat the Lo2d hall habe un ent Ber 
«Writ of Deteit againſt him wholevieth the Fine, and the Conuloz hall-he-vve 
F02ed to his poſſeſſion which he had befoze the Fine. But tf the Condloy altar te 
Fine releaſe to the Conuſe by his Deed being in poſſeſſfonz0z be his confiem 
his Eſtate in the Land, the Connfee ſhall have and retain theLard notte Loft +. 
ing the Fine be avoided, becauſe that this Releaſe oz Confirmation mibe to him ia Releaſe, - 5 - 
poileſfion, maketh his Eſtate firm and eee him and dis Heitũ who Her Ecxcioguih2 
teaſeth; and yet after the Fine leviev, the Conulte had not any Right in the Lum ment. 
but a poſltbflity to have the Land again after the Fine made void by # Weteof 
Decett bzoucht by the Lozv of whom the Land was held. Cook 10. 30. | 


Caſe 30. 


Wife,” Trin. 18 Elz. Dyer 351, Cook 1. 87. in Corbet's caſe accord. And becauſe 
* ö 2 That in this caſe e Spb bon 
Inheritance, and an agreement to the e 

5 Ente. But tn this eale if the Wife 


and rhe Veirs of che body of B; F. dieb kette, having Alter F. who arteptsa Fine 
Sur cpnufince de droit only, with Piockamatiöns, and dies; habing Aue EI. ann 


E. in che Atngs cuffbvy after full age ann defoze Livery covenanyro ſtans eilen ts 
the uſe of himſelf and the Yeirs males or his buy, has Aﬀito a Daughter, #c. Jn = 
this tale it was reſolved, 1. That the Wives Cſtace'tsan Eftate-rail, the — 
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which enables the Yugband to bar the Iſſue ſaves the Right of the UWife;and there 
may be an Eſtate⸗tail which cannot deſcend, as where the Son in the life-time of 
the Father levies a Fine. 2. The Contirmation is void, fo; he that confirms 
has but a poſſibility, which paſles not by the Confirmation, Quære if the Wife in 
this cale may ſuffer a common Recovery. Cook 9. 138, 


Caſe. 81. 


A Fine Sur conuſance de droit, 02 a Recovery againſt an Auceſtoz, is a good 
Bat in an Allize, Bo a Fine upon Releale, oz upon a Gꝛant and Render. And a 
Fine of the Auceſtoz of F.who rendzed to him foz Life, ano the Reverſion tothe 
Tenant; is a good Bar by the Conuſance, without the woꝛd of Gzant. 8 H. 4. 7, 
Averment 18. 9 Edw. 3. 5. Aſſize 152. 


Caſe 82. 


= — — the better opinion a the Court, that the Fine being levied with Pzoclamations 
name ef the per nomen Manerij, ſhould bar him of the Rent; foz the Fine being levied of the 
Manner, Panuozs incluſive gives the Rent, and a Fine is a Bar to it, as well as if the Fine 


Cook 2 part, 699. Se Winch. 111. ; 
| Caſe 83. 


In a Replevin the Caſe was; A. was ſeiſed of Land, and 18 Eliz. by Deed granted 
a Rent of 131. 6 5. 8 d. thereof to I. S. in Fee, payable at the Feaſt of St. Peter, oz 
within twenty days after, with a Nomine penz,and clauſe of Diſtreſs. 1. S. ſeiſey 
of the Rent died, and che ſame deſcened to his Daughters, who hav Yusband, 
and they being ſeiſed in the right of the Wite,levied a Fine ofthe ſaid Rent to l. D. 
Eine levied of gnd I. G. and the Heir of I. D. ta the uſe of the ſaid I. D. and 1.G.and their Heirs foz 
a Rent in bet ever. It was reſolved in this caſe by all the Judges, that by this Fine granted to 
=... I. D. and I. G. them and their Heirs, that they were Joint-Tenants of the Rent, fo; 
otherwiſe there ſhould be a fraction of the Eſtate, chat one ſhould be in by the Com⸗ 
mon am, and the other by the Statute ofz 7H. g. ot Uſes,which was not accozding 

to the Statute, Hil. 6 Car, in C. B. Parnel and Bridge's caſe, Hutton 112, 


Cale 34. 


It was, ſaiv 17 Aſſ. 17. That ifa eme Covert levy a Fine without her Yus- 
band, and it be executed, and after he die, that ic ſhall bind the Mike. 


Caſe 85. 


The Father covenanted with A. that in conſideration ofa Parriage he had be- 

twixt his Son and G Daughter of A. chat befo2e ſuch a day he would levy a Fine of 

Covenantro Lands. which ſhould be to the uſes of the ſaid Don and Daughter in Tail foz the 
levy a Fine, Jointure ofthe Daughterzthe Fine is leviedaccozding to the ules;the Fatherdtech, 
_ to what. put no mention is made ot the Parriage had. It was the clear opinion of the Court, 
: that notwithſtanding that the Marriage was not accompliſhed, yet the Eſtate⸗tail 
Eftate-rail was well enough executed in the Don and 1 ey ay the Fine without any con⸗ 
execured, = fiveration doth carry the uſes: but without a Fine ſuch a Conſideration would not 
raiſe an Ale, without accompliſhment of the Parriage;foz the Conſideration execu- 

ced-ought to pꝛoduce the Uſe, But in this cale they are perfected by the Fine. Hil. 

30 EH. in C. B. Stephen'scaſe,. Leon. 138, 


Caſz 
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Lands were conveped to Sir Tho. Cotton fo; life, the Aemainder 60 William 
Cotton, & primogenito filio ſuo & Hæredĩ maſculo, & fic de primeqenito ad 
ptimogenitum dict. Willielmi, the Remainder to the iight Meirs at chenbodn ot 
Sir Tho. Cotton and William lawfully iſſuing, the Remainder tu thovight;Peirs n 
of Bir Tho. Cotton: William had nue a Son here bozi in England, andauent 
bepond Dea to Antwerp; there: continuing, his Son and Meir being within age, Hoya Fh. 
Sir Tho. Cotton levied a Fine Sur conuſans de droit of all the Lands, andafterz and Covenant 
wards covenanted to ſtand ſeiled tothe nſe:ofhimlſelf foʒ life, and after to the uſe of _— 
Robert Cotton his Son in Fee z William diedat Antwerp, his Son within age in taken. 
England, Sir Tho. Cotton dien, Robert gntred. . In this Cale it washolven bythe 
Court, that Sir Tho, Cotton was Tenant fo; life, the Kemainder to William foz 
life, the Remainder to the Yeirs of both the{Pbodies iſſuing ; lo as to one moiety 
Sir Tho. Cotton had an Cſtate-tail dependent upon the Eſtates foz life, and ſo the 
Fine levied by him was a Bar to the Zſſue dt William fia a moiety: And as to the 
other moiety the Court held, that the came was no Bar, but that the party inte- 
relled at the time might at any time avoin the ſame during his Non-age; and five 
pears after; foz Wilſiam his Father was-not bound by the Statute of r. be- 
cauſe at the time of the Fine levied he was beyond the Seas; and although he ne⸗ One beyond 
ver returned, but died there, yet by the Equity of the Statute his Iſſue ſhoula have de See. 
five years after his death to avoid che Fine, if he were of full age; and if he were 
within age, then during his Non-agetand'five pears after. Mich. 3 3 Ellz, in C. B. Infant. 
Cotton's caſe. Leon, 211. St after Caſe nos. 
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In Mich. 4 Mar. a Quid juris clamat nbzought againſt Eliz. Turton; the ſued 
a Dedimus poteſtatem, with a Suppolal that ſhe ought not to attozn, betauſe the 
was Tenant in Tail, and with a Suggeſtton quod adeò impotens & ſenio,. &e. 
that he could not travel uſque ad Bancum to plead it; whereupon the Mrit (that 
was directed tu Sanders Juſtice) was to reſozt to the Defenvaut, and to receive an 
Actozney to appear foz him, which was allowed by the opinion of the Court; vet 
rare in this caſe, albeit there be Pꝛecedents that it lieth to receive an Attoꝛnment. 
So of a Recluſe, and foz a Woman. great with child. Dyer 136. 119. 14.4, 264. 


Caſe 88. K *; 218 


A, bzought a Writ of Erroz to reverſe a Fine levied by his Anceſtoz ok wi | 
twenty Acres of Land; the Defendant in abatement of the Writ did plead, — IE 
that the Plaintiff after the death of his Anceſfoz din diſſeiſe the Defendancs Fioc: 
of the Land, and made a Feoffment to a Stranger, and demande Judgement 
of the Writ : the Plaintiff replied, chat they did re-enter upon him, without 
that, that he did infeoff a Stranger modo & form#; and the Jury fo 
that there was a Fine of twenty Acres, and that the Plaintiff being Dilleiſoz Writ of Error 
of all made a Feoffment of ſix Acres ok it to a Stranger. It was reſolvgy *%c2lc. 
by the Court, that the Feofkment did not deſtrop the Title of the Mrit of 
Etroz foz moze than ſo much as the Feoffment was made of; and therefoze 
gave Judgement, that the Fine joulv/be'reverſed foz that part of the Lang 
only whereof no Feofkment was made, and ſhould ſtand good fo; the ref, 

37 Eliz. in. B. R. Wright and the Mayor and Commonalty of Wickham's caſe. 
Owen 21. De after Caſe 23 2. 8 2 | 


Caſe 39. 


If a Woman who is an Inheritrix covenants by Jndenture, without the knows Husband and 
ledge oz conſent of the Yupband, to levie a Fine to certain Conuſep and Uſes in Pas ea 
2 the 
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the Jndentare mentioned, and — the Yusband covenants by another Jn- 

denture, without the knowledge and of his Mike, to levie a Fine to other 

Conuſtes and Uſes in that Indenture mentioned, and afterwards the Yusband and 

Wife joyn in a Fine tu the Conuſces in che Jnventure of the Wife mentioned: 

An this Cale the Limitations and Declarations of both the Uſes in both the Jnz 

uta of a Fine. dentures are void, and the Fine ſhall be hy conſtruction of Law to the ule of the 

Woman Co. WMomam uud ber Vetrs,.as if na Uſe hun bam petlaren: fo the Wife alone, al- 

ven declare theugh ſhe be Dwner. of the Wann, pet being ſub poteſtate viri cannot limit the 

Seel « Uſe du the one ſide; ann the Yitsband, who hath not any thing in his own Right, 

Fibe. © ranniot, wichout the god liking ok the Wife, limit the Uſe of the Mikes Land. 

do the ane is not ſui juris, and hath an Eſtate; che ther is ſui juris, anv hath 

not the Eſtate. And therefoze when they viffer in the limitation of the Uſes, all 
which ther vd mult be void Coo. 2 part, 57. Beckwith's caſe, 


Caſe 90; 


Error i a Erro bought to reverſe a Fine, theOrroz aſſigned was; that the WritofTo- 
Fine; venant aud the Dedimus poteſtacem were; that a Fine ſhduld be de Manerio de P. 
and ot twenty Acres of Land, and fozty ſhillings Rent in P. and the Concozy and 
| the ine is, Quod cognovit Manertum & Tenementa prædict. cum percinentiis 
5 the Writ ee jus c. leaving out the Rents, aun ſo it varies froth the Wric and Warranc 
of Conecant of Dedimiis, But the Court heln it to be no Errm tu reverſe the Fine, foz that the 
poreſtazem, Ultalrviirle of the Fine-Office is, that where a Fine is levied of 4 Pannoz anv 
Nen, if it be under the value of 34. they never uſe to make any mention thereof 
in the Fine; but if the Rent do amount 5 |, and moze, then they uſe to men⸗ 
tion it in the Concozd of the Fine. Another Erroz aſſigned was, becauſe the De- 
dimus poteſtatem was made per Rogerum Manwood militem, and Roger Man- 
wood who took the Fine was not then a Knight, But this was reſolved to be no 
Ertoz, becauſe it is direitly aguiuſt the-Recozd, which is nt receivable, foz it is 
recozdedas a Fine taken by him. And ſie in 1 Ma. Dyer, in Venner's caſe, An 
Erro was not ſuffered to be aſſignes, that the Conuſoz was dead befoze the time 
that the Conuſance was certifiev to be taken, becauſe it was expꝛeſiy againſt the 
Judge's Certificate. Mich. 1 Jac, B. R. Arundel and Arundel's caſe, Cro, 2 part, 
11. Der alter Caſe 219. 3 


a Caſe 91. 


Fige of an A Fine may be of an Advowlon, and this appeareth by the Book of 6 E. 3. 
Mronſen- 54, 55, where Controverſte being between the Abbot of S. and Theobald C. 
concetnin{ the Advowlon of the Church df Preſton, in 6 R. 1. a Fine was levien 
befoze the Biſhop of Canterbury and Wiſhop of Rocheſter. then Juſtices of the 
Court of Common · Pleas, betwixt the ſai Abbot and the ſaid Theobald, by which 
the ſaid Abbot vid grant the ſatv Advowlon to the ſald Theobald and his Yeirs foz 
ever, ſo as upon every Poeſentation by Theobald oz his Yeirs, they ſhould pay to 
the Abbot and his Succelfvzs an Annuity of 10 l. per annum: Upon which Fine 
——— the Duccefſdzs of the Abbot bought a Writ of Annuity again Thur- 
an de Holland Parſon of Preſton. De 6 E. 3. 54. vouch. in Cook 8 part, 145. 
in Davenport's caſe. 


_ Caſe 92. 


Fine of u Rent Note, A Fine may be levied of a Rent, and a Gꝛant and Render made by the 
by way er Feine ok a Rent, Cook 2 part, in the Lord Cromwel's caſe. And it is there ſaid, 
* that at the Common Law, befoze the Statute of 27 H. 8. of Uſes, if a man had 
_— made a Feoffment in Fe to another bp Died indented, rendzing a Rent, and with 

| condition ta re-enter ; and farther it were covenanted and agreed between the 
parties; that notwithſtanding any Fine os other Conveyance made bythe Feoftoz 

co the. Feotkee, by which the Rent and Conditton be extinct, that the Feoffes 


and 
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and his Heirs ould be ſeilen, to the intent that they ould pay the like Rent, any 

to be ſeiled of the Land upon the like Condition as they were bekoze: Zn this Tale Extinguiſſi- 

if the Feoffoz had levied a Fine, oz releafed his Right, oz made any other Convey⸗ _ ob- 
ance unto the Feoftee, by which the Kent oꝛ Condition were extinct, pet by ozigi- 

nal Agreement ok the parties a new Kent and a new Condition ſhould riſe, and the Rent rerire. 
Feoffo} ſhould have remedy in Equity p2eſently foz the Rent, Se Cook 2 part, 
73. in the Lord Cromwel's caſe. 


Caſe 93. 


A Fine was levied of fozty Peluages, twenty Tolts, a thouſand Acres of Fine — 
Lands, and fo2ty ſhillings of free Kent; with the appurtenances in kintbury, Holt, 
Walcot and Swindon. Cook 3 part, 45. in Sir George Brown's caſe. 


5 Caſe 94. 


vi Fine was levied of the Advowſsn of the Church of Capel, and of 4.1. Rent, Fine of an Ad- 
with the appurtenances in Stow, Capel, Brockerton, &c. Cook 1 part, 54: in Sir 4 and ® 
Hugh Capel's caſe. Sc 1 Jac. Arundel and Arundel's caſe acc. ” 


Caſe 95; 


A Fine was levied of a Dove-houſe, two Gardens, 1 l, 6s. 4 d. Rent, and of Fine whereof 
the Rent of four Capons, and one pound of Max, with the appurtenances, in leries. 
Stow-market, Newton, Gipping, &c. 7 part, 3 8. Cook 4 part, 67. in Bredon's caſe, - 


Caſe 96. 


 Reverſion Hall pat; in a Fine by the wozy Right; foz that is all the Right he Five «f « RSE 
hath to it. 27 H. 6. 5. | vei lion, 


| Cafe 97. 
.. A Fine was levied ok a Rectozy, out of which a Kent of 301. per annum was Fine of a Re- 
rendzed. Cook, Lillington's caſe, | Qory andRenr, 


Caſe 98. | 
A Fine was.levied of a Reverſion z and ſ& there how that it muſt mention the Of a Ræver- 
particular Eſtates, Cook 6 part, 68. in Sir Moile Finches cafe, foo, 


If a Fine be levied bp an Infant, if it be not reverſed during his minozity, it is Fine by an In- 
unavoidable in Law, and the Yeirs of the Inkant have not any remedy to reverſe fan. 
it; and the reaſon of it is, that the age: of an Infant is not to be tried but by in⸗ | 
ſpedion of his perſon : fox if it ſhould be otherwiſe tried than by inſpection, no InſpeQion, 
man ſhouly be {ure of his Inheritance; fo2 after the death of the Conuſoz, Aver- 
ment may be made manp pears after, that the Conufoz was within age at the 
time of the Fine levied, and lo Reco2ds ſhall. be made void by mer Averments. | 
But tf an Jufant do levie a Fine within age, he may have a Uiric of Ccroz during Weir of Error. 
his Nou-age, and reverſe the lame foz the.ſaid caule: and it ſhall be tried by the in⸗ 
ſpection. of the Inkant by the Judges of the Law, Mich. 72 Jac, in Cam. Stellat. 
Aane Hangate's caſe, Cook 12 part, 122. 775 
1 25 7 
| Caſe 100, 
Robert Worſley and Katharine his _— his Mike being within age, —_— 
Ps . L 2 dgen 


x40 


| | _ Of a Fine. Chap. 2. 
ledxed a Note of a Fine befoze Commiſſioners by Dedimus poteſtatem. Jt wag 


Commiſſieners averred that the Commiſſioners did know that the ſaid Katharine was within age; 
ro rake a Fine, every one of the Commiſſioners was fined : but the Fine ſcood effecual in Law, 


Mich. 25 Eliz. Chandiſh and Worſley's caſe, Jn Hughes's Rep. it is put thus: 


Fine reverſed Yugband and Wife, the Wife being within age, levied a Fine, afrerwards upon 


for Non - age © 
a Feme Co- 


vert. 


f Inſpcction the Wife was adjudged ts be within age: In this Caſe it was reſolved 


by the whole Court, that the whole Fine ſhould be reverſed, and not quoad the 
ife only; foz if as to the Wife onlp, then the Fine levied by the Yusband 
alone ſhould be a Diſcontinuance, and the Wife by the Common Law put to 
her Cui in vita. Leonard 215, 
Caſe 101, 


Q 


Fine leviedby One Alexander Gilderbrand being ſeiſed of Lands in Windham in the Countp 
Covin by one of Norfolk, one A. pꝛocured one B. who was in his cutody in his houſe, to take 


of a wrong 
name, 


Covenant for 
4 Fine to be 
levied to con- 


firm che Grant 


of 2 Rent - 


upon him the name of the laid Alexander Gilder brand who was then beyond Dea, 
and to acknowledge a Fine of the ſaid Lands to the ſaid A. The parties were fined 
foꝛ that unlawful Act in the Star · Chamber in a very great Fine to the Queen; but 
there was no Sentence given to dzaw off the ſaid Fine from the File, o2 Dams 
mages awarded to the ſaid Alexander who was the party gricved.- Mich, 39 Eliz. 
in Cam. Stellar. ie Cook 12 part, 123. | . 


Caſe 103. 


A. granted a Rent of 20 l. per annum out of Lands to B. his Beirs and Aſſigns, 
to be paid at two dayes, with Clauſe of Diſtreſs, and foz farther Aſlurance cove⸗ 
nanted to levee a Fine to J. S. and J. D. which ſhould be to the Ules in certain Jn- 
dentures; and farther covenanted, that then and from thencefozch, if the Rent 


charge before ſhould be behind in part, oz in all, and no Diſtreſs upon the Land, that then it 


made, 


Rent aſſigned 


before the 
Fine, 


Hould be lawful fo2 the Gzantee, his Yeirs and Aſitgns, to enter into the Land, 
and retain the ſame until he ſhould be ſatisfied the Rent, J. S. died befoze the Fine 
levied, the Gzante& aſſigned the Rent over to W. his Heirs and Aſſigns, who ſold 
the ſame to F; afterwards 10 l. of the Rent was behind, and afterwards the Fine 
was levied to the ſaid Uſes ; the Aſſignee of the Kent, foz the Rent arrear befoze 
the Fine levied, came to diſtrain. There were many points in this Caſe reſolved : 
ſ& Librum at large. One Queſtion was, Whether the Aſſignee ſhould have bene- 
fit of ſuch Contingencies as hapned in the interim befoze the Fine levied; and 
Whether the Alligner ſhall now come to have the uſe of the Land co ariſe to him 
by reaſon of a thing which hapned befoze the Fine was levied, which was 10 l. 
Rent behind; and Whether he ſhould have ſuch an Eſtate in the Land of which he 
might make a Leaſe foz years: In all which the Court was divided in opinion, any 
the point was not reſolved, Mich. 14 Jac. in B. R. Hagertil and Hore's caſe, intra- 


tur. Hil, 13 Jac, B. R. rot. 968. Bulltr, 3 part, 251, 252. St Crook 2 part, 510. 


p. 22. The lame Cale befoze, Caſe 4 3. with ſome difference, 
Caſe 103, 


Fine levied by Aman bargains and ſells a Reverſion, and afterward levies a Fine thereof to 


the Bargainor 
to the Bar- 


gainee, 
How it ſhall 
enure, 


Fine levied to 


a Tenant in 


Tail bar to the 


de. 


the Bargains and his Heirs, and afterwards the Deed is inrolled: yet in this Caſe 
it was adjudged, that the 1Bargatnee ſhould be in by the Fine, and not by the Bar⸗ 
gain and Sale; and the Jnrolment of the Deed, although the ſame ſhall avoid mean 
charges upon the Land, pet it ſhall not deveſt the Eſtate which was ſetled befoze by 
the Fine; Cook 4 part, 71. Hind's caſe, Dee it Caſe 3 2. with ſome additions. 


Caſe 104, 


In a Formedon bzought by the Illue in Tail, the Defendant pleaded in Bar, 
and confeſſed the Eſtate⸗ tail, but ſaid, that befoze the death of Tenant in Tail J. S. 
| wag 


Chap. 2. „„ 7, 141 
was ſeiſed in F&, and levied a Fine to him, and five years paſſed; Jt was ad⸗ 


judged, that upon this general Plea it ſhall be tntended that J. S. was in by Diſlei⸗ 
fin, aud ſo the Fine a good Bar to the Iſſue. 18 Car. in B. R. Tayler's cafe, Marſh, 


Caſe 103. 


Tenant foz life by Fine granted totum ſtatum to A. and his Heirs, the Gzant& 
dies; the Heir being impleaded in a Præcipe pꝛayed Aid, and could not have it, 
becauſe it is but an Occupance. Cook 10. 95. Dyer 321. Occupances - 


Caſe 106. 


Tone ptecending Title unto Land entreth and viſſeiſeth another, and afcer- Fine by a Dit. 
warvs, to the intent to bind the Diſleiſce, levieth a Fine with Pꝛoclamations; fifor © a 
this Fine ſhall bind the Dilleile, if he doth not enter noz bzing his Action within egi 0 
{ive years; and the ſame cannot be laid a Fine levied by Covin, becauſe the levy⸗ che Dideiſec, 
ing of the Fine is lawful, and the Diſſeiſee may re-enter oz bing his Action wich- 


in che five years, Dee Hughes's Abridgement 944. in Fines, 
Caſe 107, 


Note, It was reſolved, that the King, Tenant in Tail by the Gift of any of Fine by Te- 
bis Anceſtoꝛs, being Subjects, might, by Fine levied upon Gzant andRender, bar mant in Tail 
the Eſtate⸗tail: But in ſuch caſe it is good that the Conuſee have Letters Patents . 
tu grant by expꝛeſs wozds that he map enter into the Land; foz the ine being exe⸗ 
cntapy upon a Gzant and Render, it map be doubted if the Conuſee without luch a 
Gant might enter upon the Ring. Der Cook / part; 3 2. ace. 


Caſe 108, 


Land is given tothe Gzandfather and his Mike in ſpecial Tail, the Gzands Fine by « Fas 

father dieth, the Father dilleiteth the Gzandmother, and levieth a Fine wich Pzo- we Pegel. 

clamations, the Gzandmother dieth, the Father bieth: It was adjudged that the naher _ 

Son was barred, and yet the Father at the time of the Fine levied had but a polli⸗ nant in Tall, 

bilitp to the Eſtate⸗tail. 20 Eliz. Archer's caſe acc; where a Bar. 
3 Caſe 109. 


. Tenant in Tail and one A. levied a Fine to a Stranger, who granted and ren- Fine levied by 
weer unto A. foz years, and by the ſaid Fine granted the Reverſton to Tenant in Tenant in Tail 
Tail and his Meirs: It was adjudged that the Leaſe was good, and ſhould bind 229. 2 * 
the Eſtate⸗tail; foz in Judgement of Law the Leaſe did pzecede the Oꝛant ofthe Nen er for 
Keverfion, although it was by one and the ſame Fine. Cook 1 part, 76. in Bredon's years. 

cafe SLE tA # 


* 


Caſe 110. 


In Cook 8. 53. in S1m's Cafe, it was thus: Lands were given to Yusband and 
Wife, aud the Heirs of the Husband; the Yitsband conveyed the Lands in Tail, | 
anddied ; the Wife recovered againſt the Donee by a Cui in vita, ſuppoſing the had (x ix vi 
the Land to her and her Veirs in Fee, and after the Recovery infeoffed another, 12 
and died; the Done in Tail died without Illue; the Iſſue of Yusband and Wife 


2 w4 F 


bzought a Formedon in Reverter àgainſt the Feoffee of the Wife, In this Cale | 
(amongſt other things) it was reloltzen, that although the Jſſue was Heir to the ERoppel. 
Mile, and thereby eſtopped by the Recovery in the Cui in vita to ſap that the 

Mile had a leſs Cſtate than a Fee-ſimple, pet the Aue who claimed the Reverfion N 
of the Land as Heir to the Husband ſhould not be bound by the Effoppel made by | 
the Wife, although he were Heir to her allo. Cook 8. 33. in Sytm's caſe. | 


Caſe 


142 : Of a Fine. Chap. 2- 
Ciſe 111. | | 


Fine levied by A Fine waslevied by Tenant in Tail after the Statute of 4 H. 7. and Pꝛocla⸗ 
Tenant in mations paſſed, and five years incurred after Tenant in Tail died: the Queſtion 
Tail, how Bar mas, whether the Iſſue ſhould be barred as Privy, becauſe he is to make his Con- 
to Ius. veyance by his Father, o2 that he ſhall not be reputed per formam Dont; and then 
his Right is ſaved by the ſecond Saving of the Statute, becauſe he is the firſt co 
whom the Right deſcended after the Fine was ingrofled, It was agred in this 
Cale, that if he to whom the Kemainder in Tail oz other Title firſt accrued ſuffered 
five years to paſs without Claim, that this Lacheſs of the Anceſtoz ſhould bar the 
Iſſue, Paſch. 19 H. 8. Dyer 3. - 
.. Caſe 112. 


Death of one A. and his Wife acknowledged a Fine 26 Martii 1611. befoze Commiſſioners 
of the Coru- hy Dedimus poteſtatem, and the Wife died the next day after in the lame Ponth, 
* and the 28 day of the ſame Month a Compoſition was made in the Altenation-6ffice 
upon a Writ of Covenant made in Hilary Term befoze, and the Kings filver was 

entreꝛ in the Dffice of the Kings ſilber as of the lame Hilary Term, lo as the Fine 

, was paſſed and ingroſſed. Jt was maved by the Meir of the Wife to avoid his Fine, 
dds uot dulp acknowledged and levied: But upon debate of the Court it was relol⸗ 

ved, that the Fine ſhould ſtand, and that it ſhould bar the Heir of the Wife. Mich. 


18 Jac. in C. B. Farmer's caſe, Hob. 330. 
:: Caſe 213. 


A. and B. his Bꝛother being Tenants foz life, the one in Remainder after the 
other, the Remainder to T. their Nephew in Tail, to bar this Entail x OR.25 Eliz. 
made a Leaſe foz pears with Agreement-that the Leſſee ſhould make a Feoffment of 
this Land, who accozdingly made the Feoffment ; afterwards A. releaſed to the 
-:*,-  ;: Feoffe with Warranty, and after wards B. releaſed to the Feofte with Warranty, 
both which Warranties deſcended upon I. in the Kemainder ; It was reſolved in 
1 thia Cale; that both the ſaivWirranties div commence by Diſleiũn, the Feoffmenc 
Fine leyied, by heing.made by Covin. But then it was moved, that if T. in the Remainder alter 
kim, is Re- this Diſleiſin, not knowing of the Dilleiſin, had levied a Fine to a Stranger, whe- 
Tal te a ther that ſhould bar his Right, and enure to the benefit of the Diſlleiſoz. It was 
Stranger, how conceived by the Court, that it ſhould not bar his Right, noz ſhould enure to the 
a Bar. benefit of the Dilleiſo2, but that it ſhould enure co the benefit of the Conuſoꝛ; foz 
uſd of a iner otherwiſe a Diſſeiũn being ſecret might be a courle of Dil⸗inherilon of any one 
Ter mT who intends to levie a Fine foꝛ his own benefit, foz Aſſurance of hts Lands upon 
e his Wife and Childzen, oz otherwiſe. Mich. 13 Car: in B R. Sir John Fit herbert 
dad Sir Ed. Fitzherbert s caſe. Crook 1 part, 347. Ah 
Caſe 114. 


Fine levied by Tenant in Tail, the Remainder in Tail; Tenant in Tail in poſſeſſion made a 
one 5 Re- I eaſe fo th:e lives, accoꝛding ts the Statute of 3 2 H. 8. and afterwards died with- 
. = out Iſſue, he in the Remainder bekoze any Entry levied a Fine of the Land wich 


Til, how 2 -Pzoclamations: It was the opinion of the whole Court, that the ſame was good; 


Bar. toz by the death ol Tenantin Tail without Illue, the Frer⸗hold was veſted in him 
Leaſe by Te. in the Remaluder in Tail. Mich. 20 Eliz. in C. B. Leon. 1 part, 268. 
nant in Tail. Asli 45s 5 

721118 87: . f Caſe 115. 


Fioe levied of Musband and Mlife (eiſed of Land in the Right of the Wife, the Husband aud 
Exchange · Wife both-jopned-in the Exchange ofthe Lands with a Stranger foz other Lands, 
Land, which Exchange. was executed; the Yusband and the Wite ſeiſed of the Land 
taken in Exchange aliened the ſame by Fine, It was the opinion of the ** 
2755 that 


Chap. 2. Of a Fine. 143 
that the Wife aftet the death of her Husband might enter into her own Lats, 
notwithſtanding the Exchange and the Fine, And it was compared: to the Cafe 

19 Eliz. Dyer 358. The Husband after Barriage aſſured to his Wife a Jointure, Baron & Fee 
they both levieda Fine Sur conuſans de droit come ceo, &c, of the Gift of the Pugs levie a Fine of 
band; where it was holden the ſame was not any Bar of the Dower, foz that ele⸗ che Joincuce of 
tion is not given to the Wife to claim her Jointure 03 Dower until alter the death the Wife. 

of her Pusband, Hil. 28 Eliz. in C. B. Leon. 1 part, 26 5. Die Caſes 116, 163, 

194, 125, 130, 172, 182, 222, 243, 262, 264, 278. | > A 


a5 marlene 20G 


A, ſeiſed of Land deviſed the ſame to I. S. an Jnfant of the age of thze years in Pe vie of Lang 
Fee, by the name of his Tenement catled the White Swan, and died; I. S. enters to an Infant. 
and levies a Fine thereof 16 Jac. with Pzoclamations in the life of 1. B. being He levies « 
within age, who afterwards died, being within age, the Wife of B. being his Siſter — 3 
and Heir: It was ſaid that this Fine, although five years paſſed wichouc Claim, barred by 
Hould not hurt the Wife of B. eſpecially ſhe being a-Feme Covert, becauſe ſhe Non- claim. 
claimed by a Devile, and befoze Mncry the Fine is levied, But the Court concei⸗ 
ved, though a Deſcent in that caſe ſhall not bind, pet a Fine and Non-claim, which Deſcaat. 
is a binding Law, ſhall bar the Yusband who ſuffered the five pears to paſs, and all 
claiming under him, and the Wife during the Coverture, But the Wife thall have 
new five pears after the death of the Yusbandi Mich. 16 Car. in R, R. Hulin and 
Heylock's caſe, Crook 1 part 91, and 145. | 


- Caſer17, 


The Musband and Wife Tenants in Tail hav Illue two Bons, the Piishany 
and Wife made a Feoffment to the ule of her ſelf foz life, and after her deceaſe to 
the uſe of the Heirs of the Yusband begotten,the Remainder in Fe to I. S; after Fine by Te- 
te and the younger Son levied a Fine of that with Warranty of the Mike and her — in Poſſeſs 
| Heirs, the Conulees rendzed to the Bon foz 60 pears rendzing Rent, and then Run eng in 
granted the Reverſion to the Wife and the Yeirs ok her body and of the body ot her boy a Bat. 
Hanband begotten, the Remainder in Fer to I. S; the eldeſt won entred, the Mile 
died, the youngeſt Son claimed the Leaſe : In this Cale it was che opinion of che 
Court, that the vounger Don had no Title, becauſe by the Entry of the eldeſt San, 
as foꝛ a Fogfeiture at leaſt, all other Eſtates were avoived, Hil. 2 Mar. Dyer 113. 


Coward's caſe, 
Caſe 113. 


In Dyer 216. Trin. 4 Eliz. the Caſe was; Tenant in Tail levied a Fine with 5 rar in de 
Pꝛoclamations, and in the Pzoclamations there was Erroz : In this Caſe it was Irn 
the opinion of the Court, that the Erroz in the Pꝛoclamatious was no cauſeto re- Pine, 
verſe the whole Fine, but that it ſhould enure as a Fine at the Common Law, and 
that the Fine ſhould ſtand in fozce, and make a Diſcontinuance. Dyer 216. De 
Mich. 5 Eliz, Plow, Com. Fiſh and Brocker's caſe accord, 


Caſe 119, 


Tenant foz life, the Reverſfon to W. R. in Fe, an Idiot, A. R. his Uncle levies Fine of an 
a Fine with Pzoclamations ts I. S. and had Jſlue I. who had Iſſue W. R. and died; — t oo 
W. R. the Idiot died without Iſſue, William the Defendant entred as Heir to him 
viz, Don and Heir of I. Son and Heir of A. R. and whether he might claim againſt 
this Fine of his Gzandfather, was the Queſtion. It was reſolved by the Juſtices; 
that this Fine by A. R. the Uncle of William the Idiot, who was ſeiſed of the Ju 
heritance, ſhould not bar William the Defendarit, who was Gzandchild of the ſain 
A. R. becauſe he claims nothing by oz from him, but only from William the Nephew 
of A. (who ſurvived the ſaid Andrew) and he makes his Title as Meir to the ſaid 
William the Nephew, who was laſt ſeiſed, not making mention of A, as one — 


144 of 4 Fine. Chap. 2. 
whom he claims, but only as dzawing his deſcent from him by way of Pedigre, 
and not by wapof Title. Trin. 14 Car. in B. R. Edwards and Rogers's caſe, Coo. 

- I part, 377- 390. Der alter Caſe 144. 


Caſe 120. 


Fine by i T- Paſch. 16 Eliz. in Dyer 334. the Caſe was; Tenant in Tail of Lands leviep a 
nant in Tail Fine Sur conuſans de droit come ceo, &c. ok it, and took back an Eſtate to him 
with a Render. and his ſecond Wife 2 In this Cale it was held by the Court, that the Jſlue of 
Eftoppel, the firſt Wife was eſtopped, and could not aver continuance of poſleſſion againſt che 
Diſconticue Fine, which is a Feoffment of Recozd, but that it was a Dilcontinuance. Quære 


C 


auce. if it were a Fine Sur conuſans de droit tantum. Dyer 334. 
FOR hi © i 4 Caſe 121. 


In Mich. 15 Car. B. R. the Caſe was; A Poztgageoz made a Leaſe foz years 

pp Indenture, afterwards perfozmed the Condition, then made a Feoffment, the 

AI Leſſ&foz years entred upon the Feoffee, who re-entred, and the Lell bzought an 

Ejectione firmæ. In this Caſe it was the opinion of the whole Court, that this 

Eſtoppel. Leaſe which div enure by way of Eſtoppel ſhould bind the Feoffee, foz all who claim 
under the Eſtoppel ſþall be bound thereby, March Rep. 64. 


Caſe 122] 


Ouid ji In a Quid juris clamat, the Tenant did claim Fi in part, and did attozn foz 

dana. © another part, and the whole Fine was tygrollgd without exception. But in 18 E. 3. 
in a Per quæ ſervitia, where it was found that one Tenant named non tenuit, &c. 
it was ingroſled tantum quoad reſid. Dyer 212. | n 


Cale 123; 


Eine of Te- Jn Paſch; 4 Eliz. the Cafe was this. A Woman Tenant foz life, the Remain- 
nant in Tail der in Tail to another, the Tenant foz life with her Yusband did levie a Fine 
+ eng Come ceo, and by this Fine did releaſe and quit claim to him in Remainder, and 
oc he iſſue, y the lame Fine did render ts the Conuſozs a Rent, the Pzoclamations did paſs, 

the Wife dien, the Tenant in Tail died. Jn this Cale ic ſemsche Iſſue will avoid 
the Rent, foz the Rent is not a thing entailed, Dyer 213. Do Thornton, Plow. 435. 


Caſe 124. 


Copy holder A Copy-hold Eſtate was granted to one foz life, the Remainder to another foz 
For life rakes a lite; the firſt Copy-holder accepted a Bargain and Sale of the Free-hold from the 
Bargain and J gp, and after that levied a Fine with Pꝛoclamations, and five years paſſed; and 
er, — if this Fine ſhould be a Bar to him that had the Copp⸗ hold Eſtate foz life in Re- 
leres a Fine, mainder, was the Queſtion. And it was reſolved by all the Juſtices, that the Fine 
how it bars a ſhould not be a Bar to the Copy-hald Eſtate in Remainder; foz the Acceptance of 
Copy-bold in the Bargain and Sale doth not determine the firſt Copy⸗ hold Eſtate foꝛ life as to 
| —_—_ fer him in the Remainder, but only as to the firſt Tenant and the Lozd; and here is 
life. nothing done to turn the Copy⸗ hold Eſtate in Remainder into a Right, foz then it 
' Hould be barred, otherwiſe not, And here the firſt Eſtate foz life ſhall be laid to be 

in eſſe, notwithſtanding the Acceptance of the Bargain and Dale, as to all Stran- 

gers; and here the Cuſtom pꝛelerves the Copy-hold Eſtate in Remainder, and no 

Act made by the particular Tenant can pꝛejudice that. As if a Copy-hold Eſtate 

be granted to one foz life by one Copy, and after the Lozd grants another Eſtate to 

another fo life by another Copy, and then the firſt Copy-holder commits a Fozfei- 

ture ʒ he that hath the ſecond Eſtate cannot take advantage of that, but the Lozd 

Gall hold it during the life of the firſt Tenant ; foz no Act of the particular Tenant 

* Hall pzejudice him in the Remainder, Paſch. 10 Jac, in C. B. Bicknel and Tuckers 
caſe, Brownloes 2 part, 153. Fg 

aſe 


Chap. 2. Of a: Fine. 145 
; ; | — ä Ut. 9 $4 ? ann! 2 5 45 EN 3 
Husband and Mike, the Mike being within age, levied a Fine of the Land of Fine by Baron 


the . Tlike, a Præcipe quod reddat was l2oughtagainſt the Conuſe, who vouched and Feme 
the Husband and Mike, and they appeared in perſon, and vouched over the com- vithin age: 
mon Uouche,.and after made default. Dnex Writ of Erroz was bzbught td reverſe 
the Fine, and another Writ of Erroz to reverſe the Netoverp, by reaſon'ofthe _ CE. 
Non⸗age of the Woman: ©» The Court was of opinion toreverſe the Fine, but weir of Errot 
daubted of the Recovery, becauſe thep appeared in perſon-and vouched. But artet to reverſe 
"wazds; upon examination, it was found that the Recovery was befoze the Fine, bah. 

and lo the Court held, that the Recovery did not give away the Erroz in the Fine, 
and afterwards it was reverſed, - Hil, 4 3 Elizi in Com. B. Sir Henry Jones's caſes 


u 
Recovery. 


Goldsb. 18 t. 15 
- | Caſe 126, 


A Leaſe was made of Lands 20 H. 8. foz 80 years,afterwards the Leſſee died in- Fine levies of 
teſfate, and 4 Mar, a Fine was levied of the Land with Pzoclamacions; the Co- Land whereoft 
nuſee held the Land until 37 Eliz. and then Letters of Admihiftration were granted 3 bart * 
of the Goods of the Leſſee, It was ſaid in this Caſe, that the Right ok a Term is ry = 4 
not within the Statute of 4 H. 7. but a Right of Free-hold and Inheritance; and Bar. ; 
ſo it was ſaid it was agreed in Scamford*s caſe, 21 Eliz. Gawdy and Fenner Jufti- 
ces at firſt held, that a Leaſe foz years ſhauls never he bound by the Statute e 
4 H. 7.and therefoze that the Adminiſtratoz might lawfully enter. But Fenner dau 8 
afterwards demanding the opinion of the Loꝛd Anderſon in this Caſe;he was tlear 
of opinion, that the Statute of 4 H. 7. din extend to bind a Right of a Term, ik the 
Leſte were oz might have ever been in poſſeſſion befoze the Fine was levied; Hik 
43 Eliz. in C. B. Coot'sand Ackinſon's caſe. Golds, 171. 
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This Queſtion was demanded of the Court by Cook; If there be Diſſeiſoz and Fine by a Diſ- 
Dillciſe, and during the Diſleiſtn, when the Dilleiler hach nothing in the Land ſeiſory whit bell 
but a Right, he levies a Fine thereok to a Stranger; if by this Kine the Right of © bebiſſeiles. 
the Dilleiſe be gone, and if the Diſleiſoz ſhall take advantage of it. It was the 
opinion of Gawdy and Popham, that it ſhould not bind his Right, and the Dil⸗ 
ſeiſo2 ſhall not take advantage of it, Hil. 43 Eliz, in B. R. Goldsb. 163. 


Caſe 128. 5 


If the Yusband ſell his Land by Fine with Pꝛoclamations, and live five pears, Fine by the 
and after dieth, his Wife being Dole, and of full Age, and of ſonny Pemozp, Pon, what 
out of Pziſon, and within the four Seas, and does not make any Claim oꝛ De- — _ 

mand of her Dower within five years after the death of her Husband: It was re- © 

folved by the whole Court, that ſhe ſhall be barred of her Dower. Mich, 40 Eliz, 
in C. B. Goldsb. 148. | $952 * ; 


Caſe 129. 


A. (cited of Lands deviſed them to his Wife foz life, and when I. his Son ſhauld pine jcyieq of 
come to the age of 25 years, then he ſhould have thole Lands co im, and the a Poſſibility. 
Veirs of his body, and died; the Son befoze he tame to the age of 25 pears levied 
a Fine thereof in Fee, and after he came tothe age of 25 pears, and had Iſſue a 
Daughter, the Daughter entred: The Queſtion was, whether the Fine levied by 
the Father, befoze any thing was in him, ſhould bind the Daughter. It was ob⸗ 
jected, that this matter being found by Uerdict, ſhould not, but otherwile if it han 
den in Pleading. Wut it was the opinion ok Anderſon and the whole Court, 
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1 though it was found lo by Uerdic, and not in Pleading, pet the Fine ſthonld bar 
the Daughter, and the. cannot plead hat pgftes Finis nihil habuerunt. Mich. 31 
Eliz. in C. B. Johnſon and Carlile's caſe, Goldsb. 107. 


Feme ſole af - Alter t Teſte ot a Writ vf Covenant to leby a Fine, and Dedimus poteſtatem 

ter Conulante tq take Conulance ofa Fine of a Feme ſole, and befoze the day in Bank to recozy 

of che 12 ayd ingrols the Fine, the Woiman took Musband: — which, it was 

Sheds rake 8 the opinion of the Court, that the Fine ſhould be recozded as the Fine ofa Feme 

Huband or Cole ; fog the had done all that which was in her to vo. And it was holden that the 

die. 8 me Fine ſhould bind her and her Veirs : But if the hav died in that Caſe, it was 
ods 


that the Writ of Covenant ſhould have abated, it being done by the Ac of 
but not in this Cale, it being the Ag ofthe party her lelf, Mich, 8 Eliz, 
Dyer 246. 


Caſe 131. 


Fine by aWife A. mate a Feoffment in Fee tothe uſe ofhimſelfand D. his Wife, and the 
and her ſecood Yeirg of their two bodies, the Remainder to the right Heirs of the Busband, they 
. Huzband, fie hay Iffue M, and A. dieds M. auh R. her Busband jopned in a Fine in Confirs 

Tenunt in Tail. mation of the Eſtate of M. and died without Iſſue: Now R. and D. and one I. S. 
One of theCo- Coſin and Peir of M. bzought Erro to reverſe the Fine, and aſligned foz Erroz, 


pulſes i be- cha 14 the Conulance, and befoze that certified and tngroſled, viz, che 25 of 
— — ins March, which was befoze the Teſte of the rp re wage M. died. It was 
ſhed; by the Juſtices, that they hould not be ſuffered to alledge that foꝛ Erroz, 


being contrarpto the Recozd and Certificate ofthe Juſtices befoze whom the Fine 
was levied, Mich, 1 Ma. Dyer 89. Verney's caſe, 


Caſe 132; 


Variance tn A Mrit of Covenant to levy a Fine was pꝛolecuted Jan. 23. returnable Octab. 
the Record, purif. the Dedimus poteſtatem boze date the 23 of Jan, the Judge certified the 
where Error. Contozd taken 14 Feb. which was two dayes after the Cerm, at which time the 

* Writ of Covenant was not depending: And the Fine was thus; Hzc eſt Concor- 
dia facta in OQab. Purif, and afterwards it is recozded in Paſch. 15. Pet the opini- 
on ok the Court was, that it was a good Fine. Mich. 3 Car. C. B. Sir Richard Chap. 
non's caſe, Hutton 135. X 


— 


Caſe 133. 


A. and his Wife were ſeiſed of Lands in St. Edith, in the County of C. called k. 
by the gift of W. D. to them and the Veirs of their two bodies begotten between 
them: Afterwards a Fine Sur conuſance de droit, &c, was levied by the Son and 

Fine by the Heir of VV. D. to A. of the Panno2 of Sale, and of 100 Acres of Lands, 300 
Heir fTenant Acres of Paſture in D:and St. Edith, and divers other Towns, who granted and ren- 
2 wich a dzed the ſame back to the ſaid Don of D. in Tail, with divers Remainders over: 
: After which, the Poſſeſſion of K. continued in the Heirs of A. accoꝛding to the firſt 
Entail; and the Mannoz of D. and che Lands in thoſe Towns, to the Son of D. 

and to his Peirs, Aud upon the opinion of Manwood Chief Baron, by Niſi prius in 

How to he ta · the County of C. the Lands in k. were recovered by virtue of the ſaid Fine againſt 
ken, the Heirs of A. becauſe all the Lands which the ſaid Son of D. and the ſaid A. had 
inthe ſaid Towns named in the Fine, were not ſufficient to ſupply the Acres con- 

tained in the ſame Fine. It wasagred by the Chief Juſfices, and others to whom 

What given by this Cale was referred, that nothing ſhould be ſaid to be rendꝛed but that which in- 
the Render. died was given by the Fine; and that K. did not pals to the ſaid A. foz, as to it, the 
| Fine is but as a Releaſe ofthe Don of D. and therefoze ſhall not be ſaid to be rendzed 

to the laid don bythe Fine, where no matter appeareth.Whereby it may appear, that 
X it 
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it was the intent ofthe parties, that this ſhould be rendzev, And in this Caſe i 
was agreed,that if a man be to paſs rhe Pannoꝛ of D. to another by Fine executozy, 
and he levy a Fine ta him by the name of the Mannoz of B. and of ſa many 
Acres of Land in D. and S. being the Towns in which the Bannoz lieth, after 
which the Conuloꝛ purchalech other Lands in theſe Towns, the Fine ſhall not be 
exetuted of thoſe Lands purchaſed after the Conuſance,but the Fine ſhall wozk on- 
ly to thoſe which he had power and intent to pals, and no farther.Hil. 38 Eliz, Kel- 
tey's caſe, Popbam 104, 105, 
Cale 134, 


In Treſpals : foꝛ that in a Cloſe called Arſcomb in Barwick-Sr, John, he cha⸗ 
ſed his Cattel;the Defendant juſfified fo: Dammage fealant;the Plaintiff replied, 
that the Cloſe contained 100 Acres, and time whereof,#c. was known by the name 
of Arſcomb, ànd the Loꝛd De la Ware ſeiled thereof, granted Common of Paſture 
to I. S. and his Veirs foz 20 Beaſts in Arſcomb: the Defendant pleaded that there 
was no ſuch Uill oz Hamlet, oz place known out of any Uill oz Hamlet, callen 
Aricomb, The Queſtion was, whether a Fine might be levied ofa Cloſe by a IN 
known name in a Town, without mentioning the Town oz Hamlet where it lies. By hat name 
It was reſolved the Fine is good enough, foꝛ it is but the Agreement of the parties, Land may be 
although there be neither Town noz Hamlet mentioned where it lieth. Paſch, Franted in 
17 Jac. in B. R. Monk and Butler's caſe, Crook 2 part, 574. Sd Set. befoze, 


Caſe 135. 


An Ejectione firmæ, the Cale was; There were two Tanzt and B. in 
the Pariſh ok B. and a Fine was levied of ſuch Lands in B; and whether the Lands mow Fine 
in VValcon in A. did paſs by that Fine, was the Queſtion, the Action being foz mall be taken 
them only. It was reſolved, chat they ſhould not paſs: foz B. being a diſting Town 2: ce che thing 
by it ſelf, and A. being a diſtin Town by it ſelf, and ſo found by Uerdic, although ente. 
B. the Pariſh compꝛehends both, yet in the Fine the Lands in A. ſhall not be ſaid 
to be compiled, unleſs A. had ben an Hamlet of B. and that the Fine had ben 
levied of Lands in the Pariſh of B. then all had paſſed. Trin. 4 Jac, in B. R. Stork N 
and Foxe's caſe, Crook 2 part, 120. 


Caſe 136. 


Note, It was ſaid in Cook 2 part, 56 in Buckler's caſe, and in 6. 70, in Sir Hen- 
ry Finche's caſe, that if the Diſleiſee levy a Fine to a Stranger, that the Diſleiſaz pine by the 
fall hold the Land fo; ever, fo2 the Dilleiſee againſt his own ine may uot claim Diſſeifee to 2 
the Land, and the Conuſe cannot enter, and the Right which the Conuloz had can⸗ Stranger. 
not be transferred to him but by the Fine, the Right is extinc, ot which che Dilleilg 
Hall take advantage. Eut Quzre of that Cale; Foz it was held by Reeve and 
Crawley Juſtices, that it dath not give Right to the Dilleiloz, foꝛ rhe Fine doth 
enure merely by way ol Eckoppel, and Eſtoppels bind only Pꝛivies ta them and not Eſtoppel. 
D:rangers, aud therekoze the Dillciſoꝛ ſhall not take benefit of it. And therefoze 
they conccived that the Dillciſo2 ſhould not cake benefit by it, and that the opi- 
nion in Buckler's cale was not Law. Mich. x5 Car. in Co, B. Godbolt Rep, 103. 


Caſe 137, 


A. and his Tile levied a Fine to I, S. of a Recto2zy, who granted aud ren⸗ Pine of a Rent 
dze> a Kent⸗charge of 30 h. iſſuing out of the ſame to A. fo2 life, to begin after ourof a Recto- 
the death of his Witfe, Proviſo, that it ſhould not extend to charge the per⸗ . 
fons of che Conners, but to charge the laid Rectoꝛy only during the life of A. 
aud rendzed the Nectozp to A. and his Wite, during the like of his Mile, the 
Remainver co J. D. and his Mike in Tail, the Remainder to the right Heirs ol Rear, where 
I. D; A. acknomledgeg a Statute to B. the TWite of a, died. In this Cale it was extinct. 
teſol va, among it ather things, 1. That this Fine levied of another thing then was 

| A 2 oziginallp 
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oziginally mentioned in the Mrit was good. 2. That the Rent exitng ſhould be in 
eſſe as to a Stranger. Cook 7 part, 38. Lillingſton's caſe. | 


Cafe 138, 


Grant by Fine A, ſeiſed of Lands in Fee, levied a Fine ta B. and C. and to the Heirs ok B. 
wich a Render qyho granted and rend2ed the ſame unto A. and his Mike, who was not Party to the 
to one no P3'* Writ, oz Conuſance,and to the Yeirs of the Body of AzA.ſuffered a Kecovery with 
A Conalance. Uouchers in the Life of his Wife, and afterwards dies, the Wife died; he in the 
Recovery, Remainder bzought a scire facias, to have execution of the Nemainder. In this 
where a Bar. Cale it was reſolved, 1. That the Gant and Render to the Wife was not void, but 
Scire facias, poidable, although the was not party to the Conuſance oz to the Mit- 2. That 
this Recovery had againſt the Yusband alone did not bar the Remainder, and the 
Jointure was not ſevered by the Recovery againſt the Husband alone. 27 Eliz. in 
C. B. Owen and Morgan's caſe, Vouch. in Cook 3 part, 6. in the Marqueſs of Win- 
cheſtetꝰs caſe. 


* 


Caſe 139. 


Fine by Te- A. and B. ſeiled foz the life of the Wife as her Right, the Remainder unto E. in 
nant for life to Tail, the Remainder to the ſaid E. in Fer: A. and B. his Ulife levied a Fine Sue 
him inRemain- conuſance de droit come ceo to E. with Pꝛoclamations, who granted and rendꝛed a 
der 1 Rent of 27 li. to the Conuloꝛs foꝛ the Term oktheir lives, with clauſe of Diſtrels; 
R. afterwards E. died, and the Lands deſcended to D. her Don and Heir in Tail, who 
leaſed the Land to B. foz years, and afterwards A. died. In this Caſe it was reſol- 
Averinent ved, 1. That againſt ſuch Fine accepted by Tenant in Tail, the Iſſue might aver 
C.ontinuance ok Seiſin by fo2ce of the Tail, and the Jfſue in Tail is not eſtopped by 
Eſtoppel. the Admittance and Acceptance of his Anceſtoꝛ. 2. That the Gꝛant and Render of 
| theRent was not within the Statute of 4 H. 7. 92 3 2 H. 8. becauſe the Fine was 
not levied of the Land it ſelf, but of a Rent created out ofthe Land, See 3 & 4 El:z. 

Cornsby's caſe, Vouch. in Cook 3 part, 98. in the caſe of Fines, 


Caſe 140. 


variance be» At is agreed by Indenture betwixt the Parties, that a Fine be levied of certain 
tween the In- Lands, by the name of certain numbers of Acres, to divers perſons, and that they 
denture of Co- ſhall grant and render the Land again in Fee⸗ſimple, which ſhall be to certain uſes: 
2 _ the Fine is levied of the Land, but ſome Uariance is in the number of Acres 
41" way compiled in the Fine, oz the Fine islevied to one of the Parties only, who grants 
: eth and rendꝛeth the Land, ſo as there is variance betwirt the Covenant and the 
Fine in number and petſon: yet that Fine ſhall be good, and ſhall be averred to be to 
the uſes compiled in the Jndenture 3 foz the oꝛiginal Gzant and Bargain of the 
parties was declared, and although ſome variance be in quantity, time, perſon, oz 
the like, pet the Law will ſuffer an Averment to be to agree the Fine add the Jn- 
dentures, notwithſtanding there be ſome ſmall differences in circumſtances, times, 

perſons, and the like. Cook 2 part, 76, 77. in the Lord Cromwel's caſe, 


Caſe 141. 


Fine by Te- - Tenant fo: life, the Remainder in Tail, the Remainder in Tail; Tenant foz 
nant for life life levied a Fine with him in the Remainder Sur conuſance de droit come ceo of 
and him ia the the Land to another in Fes, who rendzed a Rent of 40 li, to the Tenant foz life, 
firſt Remain which was another thing than the Land, and it was good. And it is there holden, 

| _— as That if Tenantin Tail and one A. levy a Fine of Land to a Stranger, who grant⸗ 
— — eth and rendzeth the Land to A. foz pears, rendzing Rent, and by the ſame Fine 
grants the Reverſion to Tenant in Tail and his Heirs, it is good, although that 

all be by one Fine, and at one Jnffance, Cook 1 part, 76, in Bredon's caſe, 


Caſe 
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Caſe 142; 


A Fine was levied upon a Crit of Cuſtoms and Services, where it is repeated, 
that there was a contention foz Parriagt and Caſtle⸗guard, the Lo2d conceſſit 
quod fir quietus de predic, ſervitiis, ſalvis omnibus aliis ſervitiis, &c, Paſch, 2 Eliz, 
Dyer 179, 180. 9 | 
[ Caſe 143, 5 
Gjectment, A. Tenant in Tail and his Heirs male, Reverſion in er to I. A. 
leaſes foꝛ th2& Lives, with Warranty againſt all perſons, being warranted by 
32 H. 8, cap. afterwards A. levies a Fine with P2oclamation, with Warranty 
againſt all perſons to I. having Iſſue a Daughter Elizabeth, and dies, afterwards 
I. dies without Iſſue, the thzee Lives expire. | | ; 
1. Whether this Warranty in the Fine (admitting without Pzoclamation and Fine by Tes 
Non-claim )-makes Diſcontinuance in Fee, and bars the Daughter. And when J. nant in Tail, 
dieth, and Elizabeth his Heir, if ſhe be barred by this Warranty, oz that it ve⸗ * * 
termins by the death of A. Court, That the Warranty continues, and bars herz foz Warranty, 
by the Eſtate foz Life it was diſcontinued, aud A. had a new Fe. And now though bow a Bar. 
the Warranty deſcendednot upon I. but on Elizabecb,yec when 1. was dead without 
Iſſue, the Right deſcended to Elizabeth, and the barred by the Fine. And not like 
9 Rep. 95. 21 kl. 6.52. 22 E. 4. fic, diſcont. 5 
2. Whether this Fine and NRon⸗ claim foz five years, bars Elizabeth. Neſolved it 
did. Foz 1. having a Right at the time of A. his death, without Iſſue male, not pzo- 
ſecuting his Title, he and his Yeirs and all claiming by him ſhall be barred foz 
ever. And not like Tenant fe Life fozfeits,and levies a Fine with Pꝛoclamation. 
Salvin againſt Clark, H. 20 Jac, rot. 466. Crook t part, 111. Ot after Caſe 


this otherwiſe (tated by, Hughes Abridgment out of Latch, 64, 72. and Bendloes 
174. Ot caſe 66, 143. f 


Caſe 144. 


Tenant foz Life, Reverſion to W. R. an Idiot in Fee, A. R. hig Uncle Tevies à Fine by an 
Fine to R. C. and had iſſue John, who hav Iſſue W. the Defendant, and died; W. Unele to bar 
the Idiot died, ſans Iſſue, W. the Defendant enters as Heir to him, Son and Meir of 22 Idiot. 
John, Don and Heir of the laid A. R. Rolls, That this Fine bars W. R. 27 E. 1. Fines. 

8 H. 4.9 40 E. 3. 9. 10 Car, Soovel and Baſtock's caſe, 3 Rep. 30 But Farrer, 
that this Fine bars not, becauſe he claims nothing from A. that levied it, but only 
mentions him in the Pedigree. Hobbs's caſe in Cook Lit 8. 2 E. 3. 6. and 10. 14 
E. 3. 54. 8. Rep. 53. and he P here in quaſi of another Title, and puilne to the 
Fine, Dyer 277. Edwards againſt Rogers T. 11 Cir. Afterwards T.z 4 Car, argu⸗ 
ed by Berkley and Crook that this Fine by A. Uncle to W. the Idiot bars not the 
Gzandchild, and compar'd it. Father is attaint, having Iſſue two Sons, one purcha⸗ 
ſes Lands, and dies without Jflue ; the cozruption ok his Fathers blood hurts not 
him to claim as Heir to his Bother, Dy. Jones to the contrary, Ad jour. Crook 1 
part 377, 390. Edwarc's and Rogers, Dt part befoze, caſe 119. 


Caſe 145. 


hether a Fine levied of Lands known in a Utllage, not mentioning the Uil- Fine of Land 
lage 02 Hamlet where the Land is, be good. Arg d, that it was not good, and it ought by a known 
to be of Lands in a Uſllage oz Hamlet, naming the Uillage 03 Hamlet wherein, xc, name io a Vil- 
Cilch. That the Fine is gosd, becaule it is a perſonal acton,though the Covenant © 
be real in reſpec of the Land. 1 H. 5. 9. 21 E. 3. 14. 38 E. 3. 20. 2. A Fine is 
but an Allurance by agreement bet wixt the parties, which may be by ſuch names as 
the parties agree, P. 17 Jac, rot. 140. Monk and Butlers caſe, K. B. Richard. 
Jones and Crook agreed the ſame, Foz a Fine being but an Allurance, is to be 


favourablp 
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favourably taken. 5 Rep. 40. Cur. Ad viſ. Afterwards agreed to be a good J tne, 
Favely verſ. Eaſton. H. 6 Car, rot. 1035. Crook 1 pit, 196. 201. and again in 
Godb. 440. © moze in Cale 149, | 5h 


Caſe 146. 


He band and © Reſolved, that a Fine and Non-clatm may bar the Varon who ſuffereth the five 
Wife, how pears to pals, and the Feme during Coverture: But the Feme fizall have uew five 
barred by Fine years after the death of the Baron. Ik one enters after a Deviſe,befoze Deviler en- 


+ bog ters, and dies ſeiſed, the deſcent takes not away the Entry. Crook 2, 145. 


Caſe 147. 
Charitable One leiled in Fee of twenty Peſuacces deviſeable as well in Moztmain as other⸗ 
uſes. wiſe, built a School and Alms-houſe and a Chappel, and devices theſe Tenements 


to one Brigs and Alford and al. habend, to them, their Heirs and Aſligue, to this in- 
tent, that they ſhould pay yearly Penſions to the School⸗maſter and pooz pesple; and 
ik any part were unperkozmed, deviſes them to W. Monox and the Heirs males of 
his body upon the ſame Conditions; and if he failed in two months, to the Hays? and 
Corporation CTommonaltp upon the ſame Conditions, and to repair London- bridge; and if they 
bar. failed, that his Heir ſhould enter and perfoꝛm the lame: Deviloꝛ dies, the Truſt un⸗ 
perfozmed by all, his Heir enters, and is ouſted by the Heir of Alford, who pur⸗ 
chaſes of the other Deviſces by Deed inroll'd the Tenements, and afterwards Fine 
with Pꝛoclamations was levied to him, It was found that none of the Conditions 
were perfo2med, and that neither.Deviſo2s, Heir, noꝛ Papoꝛ and Commonalty of 
Deve. London had any notice of this Will, noz of the Conditions, noz of non⸗papment. 
After notice, Payoz and Commonalty entred upon Alford: he re-enters. Thzee 
Nueltions, 1 .Whether this be a Condition oz a Limitation appointed bp the Will, 
Admitting a Limitation, and that it may alter the firſt Limitation be good to the 
Deviloz's Heir, whether ſuch may be good to the Mayo? and Commonalty, being 
Fine and Non · hut a poſſibility. 2. Admitting all theſe, yet being bꝛoken the firſt pear, ſo de anno 
= Bar in annum; if the Deviſoz's Heir has good Title of Entry, and after the Mapoz, c. 
1 and they not entring, but ſuffer Fine and five years, if their Entry be not barr d. 
3. Admitting a bzeach of truſts, cc. if want ok notice aids not; the Will being, 
If thꝛough oblivion oz other cauſe the Truſts be not perfozmed, then they ſhall re⸗ 
enter. Court reſolved, that Fine and five years was barred, cc. And the Limitation 
to the Papo, cc. was void, being a poſſibility upon a poſltbility. 2 Rep. Rector of 
Cheddington. And that want of notice was not material, But foz theſe two laſt 
points, they were not very clear, but the Fine and five years all agreed was a Bar. 

Judgment againſt Plaintiffs. Crook 2 part, 416. ; 


Caſe 148. 


Leafefor - In the Caſe ol Iſebam and Morris, P. 4 Car. it was reſolved, (inter alia ) That 

Years barred where one is Leſſee foꝛ years,andaſligns over his Leaſe in truſt fo2 himſelf,and af- 

by Fine. terwards purchaſeth the Inheritance, and occupies the Land, and then levies a Fine 
with Pzoclamation, and the Leſſee doth not claim his Leaſe within the five pears, 
this Fine and Non-claim ſhall bar the Intereſt of the Leflſee, although he whs le⸗ 
vied the Fine hath the poſſeſſion by reaſon of the Truſt: but this Truſt is inclu- 
dev in the Fine, and the Eruftee not making Claim, his Intereſt is barred thereby. 
Crook 78. 1 part. | 


Caſe 149. 


Fine of Land In M. ch. 8 Car. B. R. the Caſe of Favely and Eaſton was argued by Hetley fo2 
by a known the Defendant, that the Fine was not good. Ye agreed, That of places known out 
name in a of any Uill oz Hamlet, a Fine may be levied fo2 neceſlity; as a Præcipe may be 
Vile. bzought of a Ferrp tn places known out of any Uill oz Hamlet, as 34 H. 6. 1. 

: 8 E. 4. 


Chap. 2. Of a Fine. 


place known; fo2 the Uill being the mincipal ought to be named, andthe place 
known may be known by one name one dap, and at another day by another name, 
acco2ding to the name of che parties who are owners thereof; and a Fine ouglitto 


8 E. 4. 6. is. But a Fine cannot be of Lands in a Uill oz Hamlet by the name of a 


151 


be levied by a name certain, becauſe it is to bind a ranger, by 21 Ed. 4. 37. aan 


3 Ed. 4. 27. Addition, in a Mrit of Debt oz other Action where Pꝛocels of Out 
laway lies, dught not to be but of the Uill'oz Hamlet, and not ofthe placeknown; 
wherefoze this Fine being of Lands in a place known within a Mill, is not gend. 
Noy Attozney General, contra, the Ftne is good; foz the Fine is dzawn — 
to the Writ of Covenant, and the Writ of Covenant is guided by the Andenture 
and agreement of the parties, viz, what they agre to pals bp ſuch names, ann it 
ought not to vary: and if it vary from the Deed, the other is not bound to levy che 
Fine. And he relied upon the Books 21 Ed. 3. 14. 1 H. 5. 9. 29 Ed. 3. 11. Ann 
all the Juffices, ſeriatim, delivered their opinions, that it was a good Fine; wheres 
upon it was 

and after 259. 


Caſe 150. 7 „ 


In Trin. 32 Eliz. Co. B. Cotton's caſe, betwen Suny and Hows, the Caſe was: 


this: Thomas Cotton was Tenaut in Tail of the moiety of certain Lands, and at 
the other motety he was Tenant koꝛ life, the Remainder to William Cocton his 
eldeſt Son in Tail, William Cotton went beyond Sea to Antwerp; and after the 
ſaid Thomas Cotton 19 Bliz levieda Fine ofthe whole Land with Þ! ati 
and within the year William Cotton died at Antwerp, and neuer came inta Eng 
land, William his Son being within age entred 31 Elia. Audit was adjudged, 


that fo2 the moiety whereof Thomas Cotton was Tenant in Tail, Wiliam che 


Son of William was barred by 4H. 7. But foz the moiety of William the Father. 
the entry ok his Son William was lawful, Dt it Cook a part Inſt, 519, dir bee 


koze caſe 86. 


— 


Caſe 151. 


adjudged foz the Plaintiff. Crook 1. 196. 201. Der betoze caſe 445. 


Non. claim in 


one that dies 
beyond Sen; 
how a Bar. 


. | A ; E in the 
Jn Bubur's Caſe,Cook 5.4 3. the Caſe was; A Fine was levied ot a Paunoz and . 


other Lands to the value ok 20 Parks by the year, ſo that the Kings Silver is 
40 s. which was paid, but in entring of it upon the Writ of Covenant the Pan- 
noꝛ was omitted, and thereupon Erroz was bꝛought. But after that the Tranſcript 
of the Fine was removed into the King's Bench, the Judges of the Common-pleas 


Fine where, 


amended the Recozd, becauſe it appeared to them chat the Kings Silver was paid 


foz the Pannoz, And whereas the Writ of Covenant was Dede meiplo fog Tefte 
meipſo, they amended that alſo, and certiſied it into the King's Bench upon dimi⸗ 


nution, and allowed. 


* 


Caſe 152. 


The Derjeants Caſe was this: A. ſeiſed of Land in Fee, B. his Brother, levied Fine by one of 


a Fine come ceo to C, B. had Iſſue D. and died; A. b . 
D. entred and gave it to C and R. his Wife, and to the Yeirs of their two bodies; 


| F two Tenants in 
died without Allue, C. entred, Tail, how a 


Bar to the 


C.levied a Fine come ceo with Pꝛoclamations to D; C. and R. have Iſſue 3 L. C. Iſue. 


dieth, D. confirmeth to R. his Eſtate to have to her and the Yetrs of her body by C. 
begotten, R. dies, D. enters, L. ouſtes him, D. bzings Entry in tbe Quibus. In this 
caſe there are two points: Firſt, Mhether the Fine levied by B. chall bar his Iſſue 
as this caſe is, 82 not; and that is the very point of Edwards and Rogers's Cale. 
Paſch. 15 Car, in the King's Bench, And admitting it ſhall not bar D. chen the le⸗ 
cond point is, What is w2onght by the Confirmation, it by that the Iſſue in Tail 


ſhall inherit oz not; and that is the very point in the g Rep, Beaumont's caſe. 


The Serjeants cale, Trin. 17 Car, in the Commonepleas. _ 
a 
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Of. a Fine. Chap. 2 


Caſe 153. 


Ecrce in the / Godſal and his Wife : The Pzoclamations of the Fine were well and duly en⸗ 
Proclamations. fred in the Dziginal remaining with the Chirographer; but in the Tranicripc 


— 


Fine © 


Error in the 


— 


with the Cuſtos Brevium was Erro: and it ſmeth that this notwithſtanding the 


Fine was good, but the Tranſcript was amended, Trin. 7 Jac, 160g, inthe 


King's Bench. | rig. 
e Caſe 154. 


- Mich, 28, 29 Eliz. in the Common. pleas, in a Formedon the Tenant pleaded 
a Fine with Pꝛoclamations: The Plaintiff replied, No ſuch Necozd. It was 
moved, that the Reco2d of che Fine which remained with the Chirographer did 
warrant the Plea; and the Recozd-which did remain with the Cuſtos brevium did 
not warrant the Plea:and both the Kecozds were ſhewed in Court, and to which the 
Court ſhould hold was the Queſtion. Shuttleworth, To that which was ſhewed by 


the Cuſtos brevium z and he cited the caſe of Fiſh and Brocket, where the Pꝛocla⸗ 


mations were reverſed, becauſe that it appeared by the Recoꝛd which was ſhewed by 
the Cuſtos brevium, that the third Pzoclamation was alledged to be made the ſe- 


- venth day of June, which ſeventh day ol June was the Sunday : And pet he laid, it 
appeared by the Recozd certified by the Chirographer, that it was well done,andyet 


the Judgment reverſed; Rhodes Juſtice, There is no ſuch matter in the ſame Cale. 
And 20 Elz. by all the Juſtices and Barons of the Exchequer, in ſuch cale the Re- 
co2v which remains with the Cuſtos brevium ſhall be amended, and made accoꝛding 
as it is in the Recozd of the Office of the Chirographer. Windham agreed: aud at- 
terwards the ſaid Pꝛecedent was ſhewed, in which all the matter and oꝛder of p20» 
c&dings was ſhewed and contained, and all;the names ot the Juſtices who made the 
Oꝛder. Aud by the command of the Juſtices it was appointed, that the ſaid Pzece- 
dent ſhould be wꝛitten out, and ſhould remain in perpetuam rei memoriam. Aud 
the reaſon of the ſaid Oꝛder is there given, becauſe the Note which remains with 
the Chirographer is principale Recordum, Godb. 121. 


Caſe 1 55. 


| FinebyTenanc In the Caſe of Harrey againſt Farcy, it was held by Popham and Gawdy,a Fee- : 
in Tail what it ſimple doth not paſs, noz nothing but that which Tenant in Tail may lawfuilp 


paſſeth, 


t 
k 


Diſcontinu- 


grant over, which is foz his Life, in which he laid that Littleton was plain in all 
caſes of Gzant, altheugh it be by Fine; and a Fee-ſimple doth not paſs at Com- 
mon lam, but where the F& may be dzawn out of him who had the Reverſion oz Res 
mainder in Fee thereupon, if ſuch a Revetſion oz Remainder had ben in a Stran- 
ger; which had not been in this cale, if the Reverſion oz Remainderhad ben in a 
Stranger: and therefoze a Diſcontinuance cannot be of an Entail, where the Re- 


ance of an Er- verſion 02 Remainder is in the King, But by them all, however it was at Common 


rail, 


Vail juris 
Clamat. 


Law, it is clear upon the Statute of Fines, that a Fce⸗ſimple determinable paſſes 
by ſuch a Fine as ſoon as the Fine is levied, becauſe every Fine by pzeſumption 
of Law ſhall be taken to be ſuch whereupon Pꝛoclamation is made, until the con- 
trary thereof appeareth to the Court. 

And this is the reaſon why a Quid juris elamat is at this day maintained upon 
ſuch a Fine, which was not at Common Law befoze this Statute, oz otherwile it 
will never lie. And ſo it was holden lately in the Common Bench in the Caſe of 
Juſtice Wimondham ; and pet we may ſe, that the Quid juris clamat ought to be 
bꝛought bekoze that the Fine be ingroſſed; whereby it is manikeſt, that now a F&- 
ſimple ſhall paſs by the Finelevieo,foz the poſſibilicy of the Pꝛoclamations, to wit, 
that the Pzoclamations ſhall not be made, and to this Fee-ſimple the Pzoclama- 
tions ſhall enure to make a Bar to the Eſtate⸗tail. But ſuch a Fine by Popham and 
Gawdy was not any wꝛong to him who had the Keverſion oz Remainder in Fe, 
being levied by him who had a mean Keverſton oz Remainder in Tail, depending 
upon an Eſtate foz Life, oz in Tail pꝛecedent. | | 

Any 


* 


Tail by Fine, wich Pꝛoclamations by ſuch a Tenant in Tail, in Reverſion 03 Re- 
mainder, the Pꝛoclamations wozk to this Eſtate, and no farther; fox always the 
Eſtate paſſeth by the Fine, and the Pꝛoclamations make the Bar accozding to the 
Cate which palleth by the Fine befoze, , 1 


And it was laid by Popham, That the Statute of Fines was made fo the tecu⸗ The Arength 
rity of Purchaloꝛs and Poſleſiozs of Land, and Fyerefoge taken moze ſtronglip a- ef a Fine. 


gainſt them who pzetend Right oz Title, and foz the greateſt advantage that may 
be foz the polieſſozs of Lands, and therefoze the Poſſeſſoz by whatever means he 
can may make his Fine to be fozceable, And therefoze the Fine upon this Statute 


differeth much from a Fine at Common Law. Foz where at Common Lam an Fine by an In- 
Infant being a Diſſeiloꝛ was dilleiled by one who levies a Fine, and the year and = te 
the day paſs without claim of the firſt Diſſeiſce, now was the firſt Dilleiſee barred: 4. 


pet if afrerwards the Jufant (who was not bound by the Fine) enter, the firſt Dil⸗ 
leiſe may enter upon him, becauſe that by this Entry the Fine at Common Law 
was utterly defeated, But now by the Statute, ſich a Fine being levied with Pꝛo⸗ 
dclamations, the firſt Diſleiſe not purſuing accozding to the Statute is barred foz 
ever. And although the Zufanc enter at full age, and undoes the Fine as to himſelf, 
pet this Fine remains always ts bar the firſt Diſleiſe, and makes that the Infant 


hath now right againſt all the wozld, and ſo now takes advantage thereof, And this 


is the intent of the Dtatute toz the repoſe of Controverſies and Suits, and the quiet 
of che people. And ik A pzocure a Fine to be levied on purpoſe to bar another of his 
Aaion which he map have againſt me foz the Land, pet A ſhall take advantage of 
this Fine, and the other ſhall have no advantage againſt me, becauſe of this Covin;z 
foz it this ſhould be admitted, it will countervail the benefit which is intended to be 
by means of che Statute of Fines, N | „ 
And ika Dilleiſoꝛ enfeoff another upon Condition, to the intent that a Fine with 
Pꝛoclamations ſhall be levied to the Feoffee to bar the Diſſeiſee, and after the Dil⸗ 
leile is barred the Dilleiſoz enters foz the Condition, he ſhall pet take advantage of 
the Fine againſt the Diſleiſee, 5 S 
And Popbam put a Cale which was in this Court 23 Eliz. upon a ſpecial Uers 
dict, which was becween Okes Plaintiff, upon the Demiſe of John lateLozd Scout- 
ton of Cortingcon, which was this: The Lozd Scourton was Tenant foz Life of 


certain Lands in Lighe in the County of Sommerſer, the Remainder in Tail fo Fine'by « Dif 
Charles latę Lov dtoutton, Father to the ſaid John Lozp Scourton ; and the ſatd ſcifer. 


Charles Lo Stourton diſſeiled the ſaid Lady Stourton, and levied a ine of the 
ſaid Land to Cottington and his Yeirs, with Pzoclamations accozving to the Sta⸗ 
tute, and warranted it againſt him and his Peirs. 


„ And che ſaid Lozd Charles died before the Pzoclamations paſſed, and the Wars Warnanrys 


rantp deicended upon the laid John Lozd Stourton; after which, and befoze the 
Pꝛoclamacions paſt, the laid Lady Stourton entred upon the ſaid Cottington, after 
which the ſaid Lady died, aud after her death, and all the Pzoclamations paſled, the 
{aid Joba Lo2d dtourton ag Heir in Tail entred, and made the Leaſe to the ſaid 
Okes, upon whom Cottington the Defendant entred, as under the Right of the ſaid 
Cottington the Conuſe, Aud Popbam perceiving the Court ſtrongly to encline 
upon the matter of Warranty, that it ſhall bar the Entry of the Yeir, and make a 
Diſcoritinuance againſt him, accoꝛding to the inference which is taken by Littleton 
in his Chapter of Diſcontinuance, becauſe the truth was, and ſo acknowledged to the 
Court, (although it were omitted in the Uerdig) That the ſaid Charles Lozd Stour- 
ton was attainted of Felony aud Pitrther, and ſo the blood cozrupted between the 
ſaid Charles and John L,o2d Stourton, whereby in a new Action the Garranty hav 
not hurt the Title of the ſaid Lozd Jobn : Popham then moved the Court upon the 
other point of the Fine withPzoclamations;and the Court allo agriꝛd in this point, 
if the Marranty had not ben, that pet the Fine with Pzoclamations ſhall bar the 
laid John ** Stourton, notwithſtanding the Entry made by the Lady Stourton 
were befoze thePzvclamattons ny wa that notwithſtanding hisRegreſs made, 
ot defeated by his Regrels, in teſpect of the 

* Statute, 


the Reverſi on remains in Cottington 


233. 
And it is clear, that the Pꝛoclamations do not make the Eſtate, but enure ta the Proclamationt 
Eſtate made by the Fine: foz if an Eſtate be granted in Reverſion foz Life, 03 in of © Fine. 


1954 


Karry of one 
Liſtock, 


for another 
without his 
privity, &c. 
how taken. 


Fine of a Poſ- 
ſibility what 


Bar, 


Pleading. 


Eſtoppel. 


Eſtare-rail 
ex ũnct. 


Entry of 2 


Claim in the 
Record of the 
Foot of the 


Fine. 


Of a Fine. Chap. 2. 


Sratate, which makes that the Fine remains effectual againſt the Heir in Tail, if 
nothing be done by him to undo it befoze the Pzoclamations paſt, as by Claim, Re- 
grels, and the like; but the act of a Stranger ſhall not help him. Where by Judges 
ment, being thereupon given again# the laid Okes, the ſaid John Lozy Stourton 
food ſatisfied, and the Cottingtons enjoy the Land to this day: whereas if this opi- 


nion of the Court had not been on a new Action, the ſatd Str John might have been 


relieved againſt the Warranty, And Gawdy ſaid, That this was a very good Caſe 
koz the point upon the Statute in this caſe, Popham 66. 


Cafe 156, 


In an Ejectione firmæ between Pollard and Lutterel, fox Lands in Habury and 
upon the Title between the Lozd Andley and Richard Audley, it was 
agreed between the Chief Juffices, That if the Difſeiſo2 levie a Fine with P2ocla- 
mations, accozving to the Statute of 4 H. 7. and a ſtranger within five pears after 
the Pꝛoclamations enter in the right of the Diſſeiſe, without the pꝛivity oz conſent 
of the Dilleiſee, that this ſhall not avoid the Bar of the Fine, unlels that he aſſent to 
it within the five years; foꝛ the woꝛds of the Statute are, Sa that they purſue their 
Title, Claim oz Intereſt by way of Action oz lawful Entry within five pears, &c. 
Aud that which is done by another without their allent, is not a purſuing by them 
acto2ding to the intent of the Statute, foz otherwiſe by ſuch means againſt the 
will of the Difleiſee, every Stranger may avoid ſuch a Fine, which was not the 
intent of the Statute. Pollard againſt Eutterel. Poph, 108. 


Caſe 157, 


In Ejectione firmæ, it was found by ſpecial Merdict, that Pr, Graunt was ſeiſed 
of the Lands, &c. and by his Will deviſed the ſame to Joan his Wife foz Life; 
and farther he willed, that when Richard his Bother ſhall come to the age of 25 
'pears, he ſhall have the Landsto him and the Yeirs of his body lawfully begotten, 
Pr. Graunt died, having Illue of his body, who is Heir; Richard, befoze he hav 
attained the age of twenty five years, levied a Fine of the ſaid Lands with Pꝛo⸗ 
clamatfons in the Life and during the Seiftn ol Joan to A, fic ut partes ad finem ni- 
hil habuerunt : And if this Fine ſhould bind the Effate-tail, was the Queſtion. And 
the Juſtices cited the Cale of the Lozd Zouch, which was adjudged M. 29 & 30 
Eliz. Tenant in Tail diſcontinues to E. and afterwards levietha Fine to B; al⸗ 
though the partes ad finem nihil habuerunt, yet the Fine ſhall bind the Entail, 
But the Derjeants at Bar argued, That there is a great difference betwirt the Caſe 
cited and the Caſe at Bar; fo2 in that Caſe the ſaid Fine was pleaded in Bar, but 
here the Fine is not pleaded, but found by ſpecial Uerdict, To which it was ſaid 
by the Court, That the fame was not any difference; foz the Fine by the Statute 
is not any matter of Effoppel oꝛ Concluſion, but by the Statute doth bind and ex- 
tinguich the Eftate-tail, and the Right of it; and Fines are as effectual to bind the 
right of the Entail when they arefound by ſpecial Uerdict,as when they are pleaded 
at Bar: And by Perriam, collateral Warranty found by Uerdict is ok as great fozce 
as if it were pleaded in Bar. And afterwards Judgment was given, that the Eſtate⸗ 
tail by the Fine was utterly deſtroyed and extinc. Johnſon and Bellamy's caſe, 
Hil, 3 1 Eliz. in the Common-pleas, Leon. 36, 2 part, and 3 part, 211. 


Caſe 158. 


Note, It was agred in the Caſe by all the Juſtices, and by the Pꝛeignotharies, 
That it che Diſleifoplevie a Fine, and the Diſleiſee in the pꝛelervatton ok his Right 


againſt the ſaid Fine enter his claim in the Recozd of the Foot of the Fine, that 
the ſame is not any ſuch Claim as ſhall avoid the Statute of 4 H. 7. Oer fo this 
Caſe of the Lozd Zouch, in Plowden's Commentaries, Mich. 29 Eliz, in the Com- 
mon. pleas. Braſier's caſe, Leon, 2 part, 53. 


Caſe 


Chap. 4. Of 4 Fine. 155; 
Caſe 1594.7 


In Ancient Demeſn, the Tenantin Tailledied a Fine without Pzoclamgti- Ancient Pe- 
ons; and in aFormedon there bzought, the Tenant pleaded the Fine to be 4. Bar gas. Ae) 
to the Tail bp the Cuſtom, aud Judgement was given accozdingly, Audupon, Wie b, Cuno * 
kalle Judgement was bꝛought. And it was allignen fun Erro, that the Cuſtom g 8 
bar a Tail was not averrable agataſt the. Statute De donis condix; whiph;is wit 
the time of memoꝛy. And it was ſaid, that if the Judgement ſhall be reverſed, the 
Judgement ſhall be only that he ſhall be reſtozed to his Action. And then they will 
adjudge again accoꝛding to their Cuſtom Dyer. 373. 


3 83 136 2% Caſe 160; ITT e 207), 22 A 
Oo Ns Jus 72 . „„ ee. UTIHET DG K-90 A os bi 2 „ „ 4 U 
Che Cafe was, that a Woman/Tenant in Tail, within the facatute of z Diſcontinu: 

arcepted of a Fine Sur conuſans de droit : come ceo, & aud by the ſame Fine ren⸗ net and For- 
med back the Latibs to the Conuſoz-foz 160/pears;” It. was movedzcif this Cous Wann He. 
veyance and Diſpoſition be within the Penalty df che ſaid Statute ; fox the Stgtute naar in Tail by 
ſpeaks ot Diſcontinuantes, dc. Aud it was the clear opinion ot᷑ the whole Court, acceptance of a 
that it is within the Statute ; fo by ſuch pzactice the Penning dfthe Statute-might, Fe uith Ren- 
be defeated : Ann if ſuch a Render koꝝ 100 pears.ſhould be goov, by the ſame-reaſon c © © 
it might be kon 1000 pearg, which is alike miſchievous; and as dangerous to him in 
the Reddition, as à Wilcontinuance. And by Rhodes Juffice it hach ben adjudgey, 
That if a Woman who hath Title of Dower befoze that ſhe be ændomep will enter 
and levie a Fine, that the lane is within the laid Dtatute,. and pet iſhe is not F;e- 
nant in Dower. Der Dyer 5. Ma. 140. Penycock's caſe. Aud ſ nom 36 Elin 
Sir George Brown's caſe, adjudged accozdingly. Barker and Taylor's caſe, Mich. 
29 & 30 Eliz, in the Common-pleag; Leog;;2 part, 168, Caſe 208. 


jo 07, noo Caſe 16k. . 0757 t L ze 3 1 
e jovi & 2 28107 120 l „nine i f. n nne lis 241 
In the Caſe of Heywood and Smitb, M. 7 Jac. B. R. upon a lyecial Uerbict, che Fine by a Tec 
Caſe was this: Tenant in Tail, the Remainder in Tail, the Remainder to the nant in Tail, 
right Heirs of the Tenant in Tail A the Tennt in Tail doth bargain and ſell the t Bar. 
Land, and after levies a Fine to the —_— with Pꝛoclamations with Wars 
rancy; and dies, the Bargain makes a Feoffment aver, this Warranty deſcends 
upon the Reniaitider man e And whether it ſhould.bar him was the Queſtion, Se 
Cook 16. 95, 96. | ; 2 3 . UT : It | a 
% e BE OQaſe 162. 


Tenant 2 life by Fine granted totum ſtatum ſuum to K. and his Þeirs, the 
Gzante died, the Heir being impleaded in a Przcipe pzayed Aid, but could not have - . - 
it, foz it was but au Occupance. Dyer 32 r. Sd Cook 10. 95. Edw. Seymor's caſe, Occupance; 


Ciſe 1633. 


The Cale was; Four Daughters Coheirs of Harwell, thze of them and their Fine by one 
Yusbands pꝛap a Covenant to levie Fine axainſt the fourth and her Yusband, Cobeir to 
who did acknowledge the Land to be the Right of one of the thz& Siſters, as that another. 
which the aud her Pusband. and the other two Husbands and Wives: had of their _. 
Gift ; the Conuſes did render to the Mile Conuloꝛ in Tail, the Remainder to the Render, 
thꝛer Diſters Conultes in Tail, Remainder rectis hæredibus of Harwell; the Mike 
df the Conuloꝛ died without Illue, and the thzee Yusbands and their Wives bzing | 
a Scire facias to execute the Remainver, becaule to the ſaid Yusbands and Wives scire ſarias to 
as in Right of their Wives rem* non debeant, &c. Vide 1 Hx5, 8, That Scire facias execute it. 
lieth not to execute a Remainder in luch a Cale, foz Conuſes come ceo, &c. have 
Fee executed, and then the Limitation of a Remainder in Tail to them is void, 1 


Dyer 69. 5 Ed. 6. Paſch. Wikes and Bullock. 


Xa 4 Caſe 


166 MF 4 Fine. : Chap. 3. 
Cafe 16.7 


Tur Wasbets alone levieda Fine wich Pzaclamattons of his iWtifes Land, and 
of the died, and five pears paſs without her Entry oz Claim: In this Caſs it was held by 


2 
yer, it N a perempt 5 it not of a 
wich Pzoclamation, Dyer 72. 6 Ewa. Mich. Bir in Seymor's cafe, 
Cook 10. 5. 8. 72. ene e e ee {a 521-31 0 


A. was ſeiſed in Fe, and made gd fe pears to B. another to C; after the 


# 


end of this Leaſe to B, A. doth grant the Reverſion to D. in Fe, the firſt Leaſe 
vath aus D. doth enter C. voth grant his Aeaſe ta Ez after this, 
and the Entry ol C. oz bis Gzantee, D. makes a Feoffmeus in Fee, and le 


dies a Fine with Pzoclamations, and the five years. expire wit haut Claim. In 
Laſe fot um this Cale it was reſolved, that by this the ſecond Leaſe was harren : But that a 
rare bie Hite levied befoze the beginning ofa Term and a Non-claim.is no Bar, and it 
— en- here he makes his Claim within five years after the Term begins it is ſufficienc, 
18 scher wie te will be barred alſo. e if he chat hath a future Intereſt die, and then 
the firſt Term expire, and then tho Lefſoz levie a Fine with Pzoclamations befoze 
the Adminifration is committed, the five years pals, and then the Apmigifation 
is z in this caſe the Avminiſtratoz ſhall have five years after he hath admi⸗ 
nittred to claim; - Crook a part, 61. Satin verſus Adams, Trin. 44 Eliz; Ot it in 
Cook 3. in 283. Bethe Cale again in Crook R. a. S 7 


Caſe 166. : | 322 
Fieed Aﬀctent Le Cafe was; A man levied a. Fine.at Common Law of Land in Ancient 
Demeſa Land, Pemeſu of the nature of Gavelkinde z and held that by this the Cuſtom is not 
Se altered. Qyare, Dyer 72. io HM, > of 


Ille in Tail, quit claim to him in Rematnder, who by the lame Fine rendzed ta che Conuſozs a 
Rent, Pzoclamations paſt, the Wife died, the Tenant in Tail died, In this Cale 
it was conceived by the Court, that the Iſſue might avoid the Rent, foz the Kent 


Fieding tos Alter 4 H. 7. if one plead upon a Stire facias to execute a Fine, quod partes Fi- 
Fiac, _ nis nihil habuerꝰ, he muſt ſap in poſſeſſ. nec in uſu, accoꝛding to the Statute, Dyer 


213. n . 
krise Af Tenant in Tall levie a Fine, and there be Ert inthe Pzoclamations, this 


Pceclamariens, ſhall not reverſe the whole Fine, but it ſhall remain a Fine at the Common Lam 
notwithſtanding, Dyer 216. 


Caſe 170; 


Wife bacred of The Cafe was; A man levieda Fine with Pzoclamations and died, five years 
Domer. incurred befo2e the Wife bzings Dower, Quzre if ſhe be barred, And if it mu 
Arecmem, not be averred ſhe was of full age, ſane memorie, &c, Dyer 224. 


Caſe 


Cb p. 3. - Off a Fine. | 157 
Cafe 01 


Este was; Th Nifeons Attozney took th Conilſitice of -a Finewithout ken witho 
a e Beckmus och being Juilkite vf Allize 2 — wich a — per 
non obſtante'; 3 Nota; hat this- uns in de un af bs 


Chief Juftitr ol the Qutens Bench, who ene nnn OR 


6 4i& 
Cal 1922, 


The Caſe was; That after the Teſte of the Writ of —_— and Dedimus Woman ſole 
poreftatem, -and Connfance ofa Fine taken dk ea Feme le, aud dap in tabelh e Hy; 
neo fx — and 485 ES che Mile took Yusband, In ack 20 | = 4 

it was refolved, that it was good, and Hall be taken fo) her Fine uhiles Ho was  'L 
ſole, And it will bind the Wife and her Heir ay — as it ſeems the Hasan _ ..-... 
foz the Marriage is her own act, Wt if ile had died, that had abated the 
Writ of Covenant, being the Act of Ps and then 05 had ben benz vet 


13222 
4% „„ w 


246. Mich, r 130 en, 7 
347K. 3. it, Nu aut 3; _— 6G 6349 t Eh —_ 
Caſe 173. 35 4111.4. 5 

Cale was; Swinton graute a Rent fo, F. by Fine {, Habendum by bj fo. Rear krunted 

Dent Xt a vita Caſfandrz Wile ife bf ih the Gzantoz; 1 8 „F EZ 


1 1 2 
4 * e 
1 


vod bene lieeret F, & hxte&@,*#nran*vit&Caflandre, 4 
Kent; ap bled In his © Ee r was 1 th 555 


Occupaiice Fes k 
clauſe Side ras makesitt 12 G 
of Caſſandra. Trin. 8 Eliz: Dyer N me 


brook's caſe, 8 H. 4. accord; RY 
Caſe th. 


wy 


if ** 
735 T6 6 50 4+ + — 22 * 


iet of & 1 Has taken Hf, 20 fl. 5. w the Defoe poi Ector doi; 
tem did not make mention of the County, a was certified rhe ſame 

Term, and the King*sfifver entred, bit K Vn 6s ingrolfed, but was in the 
Chirographers Office; And it was held it might be ingroſled; But becauſe it is in 1 
the election of the Conule to have tt with 02 without Pꝛoclamations, as = 
bekoze 4. H. . and he is dead, fo that his election is gone, it thall be a Fine at Com- 

Lata without Pzoclamations, Tri. kz. See caſe. Dyer 4234. 


, 411 
* 
47 * 4 * « : - 4 1 
Je 99 5 C ii. 1 , if 9 Fj+ $r 0 
& 0 * #4 1 * << 


In Dyer 320, 321. it was agreed, That it is no Erroz to avoid the File, Tha Error i in 8 

the Entry of Payment of the Queens ver was not in the Roll, but it was aſlefſed Fine, 
on the back of the Writ of Covenant: 2. Noz foz this, That the Concozd is not 

ſigned by the Juſtice that takes the Contfance accozding to the uſual tourle where 
it is taken out of Court: 3. Noz foz this, Foz default of — of a Note of the 
Fine, as is uſed in the Common Bank, to remain with the Chir  befo2e 
Ingroſling, but one of the parts of the Chirograph remains amo e Neeozds, 
where no other part of it is, but with the Cultos brevinm, upon back hereof 
the Pꝛoclamations are entred, Dyer 321, 322. Hil, 15 Bliz; 


Caſe 176, 


Ceſtuy que uſe in Tail after 27 H. gl the Tenant in Tail being in Polleſſion, Eacty by 
levies a Fine, and dies without Iſſue, an Cfranger enters in the name of che Fe- »bowand hoy 
offers 02 the Durvivo2 of them, without naming any Entry within the five 1 — to * way de. 

r2vive the Uſe to him in Rematnder, Quzre if it be fufficient, — 312. Tr. 3 : 

aſe 


* rel 


158 218 Of @ Fine. Chap. 2. 
Cale 177. 


- Tenant in Tail-levies a Fine come ceo, with a Rynder. of an elpecial Tail to 

Averment: : the ſecond Feme; In this Caſe a orb ned fir 775 map not àverr tontinu⸗ 

Ie in Tail ante at che Poſſeſſion agaiuſt this Fine, which t of Recozy and Dil- 

bar, coptiuuance.:Quzrevt a Fine de conufance de 40 ragtue. Paſch. 16 Eliz. Dyer 
334. 28 Cook 3. 89. 


Cafe 178. 


” to the / TheConuſes of a Statute took a Fine of the Land of the Conuloz to another 
Conuſcevf „ uſe and it was held: na diſcharge of the Execution; foz the Statute of 27 hath a 
,— 2 . © Saving of Eign ed Ke. that the Feoltees have, oz after map have. Dyer 349, 
; Hi. 18 Hliz. 16 | 
Execution. | 
"83 83; o tf! te. Cale 179. 


A. rendzed Land to the Busband and Wife, fu which the Pitsband and Wife 
_ 2 — rendzed a Rent, but not luffered to pals without examination of her, 
$ Ed. 3. Fines i. | 


8 ' Cafe = 
1 N „ S betend an | nw hilfe Tenants in e Pugband alone levies 4 
58 ge own — and 8 5 Neale a A* gebenen 
enters, and pa nt any 
de Auger: He: Ip hi Caleb jew che Ae har barred, 1. Foz thereby his Cons 
| 915 e aher * the Pother. Trin. 
18 % Dyer 354. 1 2 3.26. a ry 
On 187 


How 8 Fine One levies a Fine, and declares 1 that it ſhall bet to his uſe in Tail, 

COT e ae, Ahle; it che Fix pallerh by the Fine to the C 
emainder. gta Reverſion eit the Fee p pt e Fine to the onulte, 

Rever ſion. any {6 Connloz be Vere the Dongg. Dyer 362, Hil. 2 20 Eliz, . 


s: 4 "Try den OY. 
I u * 2 e Cale 184; x * 


Fine of Huſ- g Jene was . the 'Eoverture, a and the Pusband and nike levie a 
band and Wife Fine of this Land: And it was held, if it be a Fine Sur conuſance de droit come 
of her Join. ceo que il ad de done of the Husband, that this is no Bar of the Dower ; foz the 


ture. time ok her Election ner pet conte till her Pusbands death. Dyer 358. Trin: 
NR. 19 El. 
81 Hat wit Caſe 183, 
Ancient De- ane wemeln the Tenant in Tail levied a Fine without Pꝛoclamation, 
meſn. and in Formedon bʒought there the Tenant pleaded che Fine to be a Bar to the 


Tail by4 Cuſtom, and ao geen was ſo given; upon it a Writ offalſe Judge- 

Cuſtom; ment was bzought.; And it was a Queſtion, Whether ſuch a Cuſtom, to bar an 

il againſt. the Statute de Donis conditionalibus, be averrable oz not : And 

it was ſaid, if it be reverſed, the Judgement will be therein only, that he ſhall be 

reſtozed to his Action, and then thep will judge it again accoding to their Cuſtom, 
Dyer 373. Mich. 22, 23 Eliz. _ 


8 | = ; Caſe 184 


a6 Mich. 26 Jac. Anne Hogan's caſe, Nota, This Caſe was in Co. B. betwæn 
Spring and Downes. Anne Hogan was Tenant foz life, the Reverfton to RN 
| gar 


Averment. 


/ 


Chap. 2. Of Find. 
Hogan an Infant her Son in Fee; Robert levies a Fintz to Anne come geg, and Fine | 


152 
5 


by ndeuture declares, that it ſhall be tote ure of Anne and her Veirg, if x91, he an che dle 


not paid by the ſaid Robert tothe ſaid Anne ths firſt dap ab September follawing; 
Robert died befs2e the dap, his Heir nat having notice did novpay it. The ſecgnd 
Pusband Div Julius Cæſar, ꝓaſter of the Rolls, and then levie a Fine ot the hp 
vowſon to the uſe of the Wife'and her Heirsd In this Cale ir was reſolped, chat i 

the Mike be but Tenant foplife of the Advowſon, that the Fine levied by her and 


her ſecond Yusbaud is a Fozkeiture; As where Tenant ko like gf Pere korfeiture: 


grants it in Fee. 14 Ed: 4. 9, 14 Ed. 3. Avowry 15. 2. That if Tenant fox 


declared, 


- 


tife of an Advowſon levie a Fine of it, he in Reverſion map enter without Claim; Claim need: 


no Entry can be made into an Advowſon till a time be to pxſeuc,and by Pzeſentas 
tion. 3. That the Condition in the Declaration of the Uſe is ſubſequent to the 
Eſtate, and notice not neceſſary to be given to: him in Revexſian:to Robert. An 
Judgement was given and afficmed in a Writ of Erroz oz Anne Hogan again 
Dame Czar, Bendloe's Rep, 136, 137. 


__ Caſe 185, 


Mich, 28 Eliz. in Co, B. Ruddal and Millar's Caſe in. Treſpaſs was this: W. 
Ruddal 18 H. 8. made a Feoffment in Fe to divers perſons to the uſe ot himſelf 
and his Heirs, and 21 H. 8. declared his Will, by which he deviſed his Land to 
Charles his pounger Don, and to the Yeirs males of his body, the Remainder co 
John his eldeſt Don in Fer, upon Condition, chat if Charles gz any of his Iſſue 
ſhould diſcontinue oz aliene, but only to make a Joincure fo their Wives fgz term 
of their lives, that then, &c. and died, The Statute ot 27 H. 8, came, Charles 
made a Leaſe to the Defendants foꝛ their lives, accozding to 32 H. 8. and levied a 
Fine with Pzoclamattons Sur conuſance de droit come ceo, &c. to the ule of him 
ſelf and his Mike, and the Yeirs males ol cheir two bodies begotten, the Remains 
der to himſelf and the Heirs males of his body, the Rematnder to the right Veirs 


or the Deviſs2 : John the eldeſt don centred fo2 the Condition bzokeu upod the We⸗ 


fendant, who re-entred, upon wich Re-entvp the Action mas b20ughe. : In chis 
Cale the Juſtices were clear of opinion that the Condition is bꝛokeu; fo; it might 
be that Charles had Iſſue by a fo mer Wife, who by this Fine ſhould be diſtnheri- 
ted, and a new Entail let on foot, againſt the meaning of the Deviſoz, &c. And 
afterward Judgement was given foxthe Plaintiff. Leonard's Rep. 1 part, 298,299, 


Caſe 186, 


In Mich. 29 & 30 Eliz. Co. B. this Cate in effect between Moile and the Call ot 
Warwick: That one Guylford was ſeiſed of the Mannoꝝ of D. to which the Apvoty- 
fon of a Church was appendent, and Guylford and his Wife levied a Fine there⸗ 
of to the ule of themſelves fo their lines, theRemainder over in Tail to their eldeff 
Son; and thep both levied a Fine thereof to a Stranger Sur conuſance de droit 
come ceo, &c. and by the ſame Fine he rendzed it to che Yusband. and Wife foz 
therr1ives, the Remainder to the Heirs of the body ol the Yusband, the Remainder 
to the right Heirs of the Yusband ; and they ſo being ſeiſed, the Pushand alone 
levied a Fine to a Stranger Sur conuſance de droit come ceo, and by the ſame 85 e 
the Conulſce rendꝛed to the Husband aud Wifetn Tail, the Remainder to the ets 
of the body of the Yugband, the Remainder to the right Yeirs of the Pusbartd ; 
the Husband dieth. In this Caſe it was moved, that becauſe by the firſt Fine an 
Eſtate for life was rendzed to the Mike, and by the ſecond Fine, in which ſhe did 
not. joyn, an Eſtate⸗tail was limited unto her when the husband dieth, if ſhe hall be 


leſs. 


e 
Condition no 
to aliene an- 


need to an 


Eſtate · tail. 


* ine levied, 
breach of Cone 
dition, 


Condition not 
to aliene. 


Several Fines; 


remitted into her Glkace foz life, But it was reſolved by thze Juftices, that ſhe is at Remiceerz 
liberty to make her Election which of the two Eſtateg ſhe will have; Leonard Rep. where is ia: 


1 part, 66, . N 
In Hil. 45 Eliz, B. R. in Fitzwilliams caſe; in Ejectione firm; it was fund; 
| hat 


160 Of u Fine. Chap. 2. 
Recovery, the What Fitzwilliams did luffer a Recovery to the ule of himſelf and his Mile, with a 
Uſcrof io Remainder to John Fitzwilhams, and with a Proviſo in theſe wozds, Provided that 

| it ſhall be lawfull for him and his Wife, by their joync Deed ſealed before three 
Revocation of credible witneſſes, to alter, change, revoke, determine, and make void any Uſe or 
uſes, Uſes, Eſtate or Eſtates limited in the faid Deed, and to limit new Uſ-s, and that 
from ebenceforth the Recovery ſhall be to the ne Uſes. And it was found mozes 
b ver, that Fitzwilliams made a , and by it declared, That it was their intent to 
alter change, determine, revoke, or avoid all the former Uſes to ch Fitæ- 
williams; and thereupon without maze. wozds they limited new Uſeg, In this 
Caſe it was doubted, it the old Uſes were well revoked, and the new Uſes in bes 
ing : And after many Arguments it was adjudged a good Revocacton of the old 
Ales, and a good limitation of nem Uſes, Moor 's Rep. 68 3. And it ſæms then 
Eine, that the like Law is of the Uſes of a Fine. 
Caſe 188. 
Uſer ef a Recos In Trin. 44 Eliz. in the Caſe of Freſhwager and Roys, B. R. in Ejectione firtnæ, 
very and Fine. it was found by Uerdict, That Tenant in Tail was, the Kemainder in Tail, the 
Nemainder to the firſt Tenant in Tail, and the firſt Tenant doth covenant to ſtand 
2 the uſe of himſelf and his Heirs till a Marriage, and after the Parriage ja 
the ule of himſelf foz lite, the Remainder to his Wite foz life, wich divers Remains 
ders in Tail, and afcer he himſelf voth ſuffer a common Kecovery, and die. In this 
Cate it was a Queſtion, if the antient Entail be barred by this viecoverp againſt 
bim as Tenant: And it was adjudged that it was, foz that by the Covenant ta 
Kand leiled foz his lite there is not any alteration in the Tenant in Tail. In Curia 
Wardorum. Moor's Rep. 683, And ſo then it ſemg the Law will be to; the Uſes 


Pines ok a F ine, | ; 
\ Caſe 189. 


The fozm of a Fine was levied upon a Wric de Conſuetudinibus & Servitiis, 
where ic was repeated, That whereas there was a Contention foz Purage any 
Caſtle#guard, now the Lozd conce ſſit quod fit quietus de prædictis Servitiis, ſal vis 
omnibus alis Servicꝰ: by this Chivalry was no Diſcharge, Dyer 179. 


Caſe 190. 


Entry, whers Ceſtui que vie in Tail, Remainder in Tail after 27, the Tenant in Tail in 
xeed to avoids yoſſeſſivn levtes a Fine, and dies without Iſſue, an Eſtranger in the name of the 
Fine. Feoffees, oz the Survivoz of them, without naming any Entry within the five years 
| to revive the Uſe to him in Remainder. Quere fi bene. Dyer 212. St Chudleigh's 


caſe, Coo, I, . 
Caſe 191, 


Uſe of a Fine; A Fine was levied to A. to the uſe of B. foz life, the Kemaiuver ts E. in Tail, che 
„ ber it tall be. gemainder in Fe to B. pzovided that if B. pap 100 |. that he ſhall have Tail any 
Fee expectant : and held, that upon payment the Ale ſhould be transferred. Dyer 


14. | 
; Caſe 192, 


Teatme for The Cale of one Braybrook was moved, which was, Land was given to A. fa 
being in polleſſion levied a Fine to a — Sur conuſance de droit come ceo, 

&c. A. died; if now Braybrook might enter foz the Foxfeiture3was the Queſtion. 

And it was agr&d by the whole Court, that by that Fine the Remaitider in Fer 

is not touched oz diſcontinued, but becauſe B. hab done as much as in him lap foz 

the diſpoſing of F&-fimple by the Fine, and hath taken that upon him, the lame 

Ferfekure. amounts to a Fozfeiture. Aud it was allo agreed by Anderſon and Perriam, that 
if Tenant fo life in polleſſion levieth a Fine,&c, if the Leſloz doth not enter wy 


aA. 


Chap. 2. Of 4 Fine. | : 18 f 
in five years after, he ſhall be bounden. Windham contrary; fo2 by him it is in the 


Election of the Lefſoz to re-enter immediately fo2 the Foxfeiture, oz to expect the 

death of the Leſſee, Mich, 28 & 29 Eliz. in- C. B. Braybrook's caſe, Leonard's 

Rep. caſe 51. 2 - 
Caſe 193, 


In Treſpaſs by Samuel Potter againff Stedal, the Caſe was; Tenant fo2 life of By Tenant for 
Land leaſed parcel thereof to hold at Mill, and being in poſſeſſion of the reſidue le⸗ life. 
vied a Fine of the whole; the Weſloꝛ entred into the Land which was ler at will 
in point of Fozfeiture, in the name ok the whole: it was holden, the ſame was a Forfeicure. 
good Entry foꝛ the whole. But if the Difleiloz leaſeth foz years part ofthe Land, | 
whereof the Diſſeiſin was committed, and the Diſſeiſe afterwards entreth into the 
Land which continueth in the poſſeſſion of the Diſleiſoz, in the name of the whole; 
the ſame Entry ſhall not extend to the Land lealed, foꝛ here theLeſſe is in by Title, 


but in the other Cale not; koꝛ when Tenant fo? life leaſeth it at will, and after-- 
wards levies a Fine, the ſame is a determination of the Mill. 16 Eliz. Dyęr 377. r. 

In the ſame Plea it was holden, that if there be Leſſee fox life, the Remainder foz 
life, the Remainder in Fee, Leſſee fo2 life in poſſeſſion levieth a Fine Sur conuſans 

de droit, &c. to his own uſe ; upon that Fine a Fee-ſimple accrues. Paſch, 29 Eliz. 

in C. P. Potter and Stedal's caſe, Leonard's Rep, caſe 66. | 


Caſe 194. 


In Trin. 19 Eliz. A Woman had a Jointure made to her after Marriage by her By a Woman 
Pusband, after they two levied a Fine Sur conuſance de droit come ceo, &c. And batred of her 
it was holden by the Juſtices, that this was ko Bar of her Dower, becauſe the * 
Glecaon was not given to the Wife to have her Dower oz Jointure till after the 

death of her Husband. Dyer 358, accord. ; 


Caſe 195, 


The Caſe was, The Pusband was ſeiſed of Lands in the right of his Wife; Exchange by 
the Husband and his Wife both joyned in the Exchange of the Lands with a Stran- Fine. 2 
ger fsz other Lands, which Exchange was executed; the Yusband and the Wife = eme Co- 
ſciſed of the Lands taken in Exchange, aliened the ſame by Fine: It was holden * 
by Rhodes and Windham Juſtices, that the Wife after the death of her Pusbany 
might enter into her own Lands, notwithſtanding that Fine, And Rhodes re- 
cembled it to the Cale cepozted by my Lozd Dyer, 19 Eliz. 358, The Pusband 
-fter Parriage aſſured to his Wife a Jointure, they both levie 4 Fine Sur conu- 
ens de droit come ceo que il ad of the Gift of the Husband; that the ſame is not 
£np Bar to the Wife of her Dower : fo2 the Election is not given to the Wife to 
elaim her Jointure, oz her Dower, until after the death of her Yupbaitd, And ſo | : 
in the pzinciþal Cale Judgement was given foz the Mike. Hil, 28 Eliz. in C. B. 
Leonard's Rep. part 3, caſe 386, | TT. 


Caſe 196, 


In 30 Eliz. B. R. in Toft and Tomkins's Caſt it was thus: Gzandfather Te 
nant fo life, the Remainder to the Father in Tail, theGzandfather made a Feoff- 
ment in Fe to the ule of himlelf foxliſe, t ainder to the Father in Fee, after 
they both came upon the Land, and made a Feoffment in Fee to I. S. It was ſaid, 
that this was not any Dilcontinuance upon the matter, fo the Father might wave 3 25 
the advantage of the Fozfetcure, and when he — the Gꝛandfacher in 4 Pocfelues! '/ 
Feoffment, it declares that he came upon the Land without an intent to enter los 
the Foxfeiture, and ſo it can be no Dilcontinuance. But the opinion ol the TC 
was, that it was a Diſcontinuance; foz when the Father entreth, he hall be av- 
ſudged in by the Fozfeiture, and then he hath granted a , andſoa Dil- 
continuance, foz both caunot have the — Leon. Rep. 127. 


,- 
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Cite 
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Fine by kim 
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- 
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Fine by Tee 
nant in Tail. 


Fine by Con- 


eluſion. 


Entry good to 
ayoid a Fine: 


Of a Fine. 


Caſe 197. 


Tenant in Tail, the Remainder in Tail, &c, Tenant in Tail in poſſeſſion 
makes a Leaſe foz thze lives, accozding to the Statute of 32 H. 8, and afterwards 
dieth without Jflue ; he in the Remainder befoze any Entry levieth a- Fine; the 
ſame is good, foz by the death of Tenant in Tail without Jſſue the Free-hold is 
veſtedin him in the Remainder in Tail: And of that opinion was the whole Court. 
20 Eliz. in the C. P. Leonard's Rep. part 1. caſe 361. 


Caſe 198. 


A. gave Land to N. T. and S. his Coſin, and to the Peirs of their bodies, and 
dies, they have Iſſue Jo, and William, N. T. dies, S. doth marry one Clapham, they 
aliene the Land, &c. to Jo. in Fee, Clapham dies, Sibyl enters, Jo, levies a Fine 
to Walchew in Fe of the Land, &c, Sibyl akter doth enfeoff William the younger 
Son, who doth enfeoff E. W. Jo. enters and leaſes to Walthew, and after Wal- 
thew enters. In this caſe it was reſolved, x. That this was no Jointure within 
11 H. 7. and if it be within the Statute, Whether it be but foz a moiety only, is 
ſome queſtion. 2. That the Fine of John the elder Don of Sibyl levied to Wal- 
thew, doth deſtroy the Entry of John and of Walthew by Effoppel, albeit it paſs 
nothing but by Concluſion, and they can have nothing by way of Fozfeicure of 
the Wife on a Title after the Fine. Ward verſus Walthew, Paſch. 5 Jae, B. R. 
Yelverton, Rep. 101. Bt it again 174, 175, of Croo, 2 part. 


Caſe 199. 


paſch. 3$ Eliz. it was agre&d by all the Juſtices, That if one be ſeiſed of Land 
to which another hath right of Entry, and the Diſleiſoz, Tenant in poſſeſſion, levie 
a Fine with Pꝛoclamation; in this caſe, that he that hath Right ought to enter in 
perſon, oz to make a ſpecial Warrant oz Command to enter fo him to ſave his 
Night: fo2 albeit he hath right of Entry, which naturally by the Common Law 


Chap. 2. 


map be reduced into Poſſeſſion by the Entry of a Stranger in his name; yet it is 


. tha ſo of a Claim to avoid a Fine, foz the Statute of Fines doth bind the Right, 


unlels the party claim within five pears, whereby he that hath Right at the time 

bath Election to claim 92 not, and he himſelf muſt do it, and a Stranger may not 

have this Election, Lutterel's caſe, in Moor's Rep, caſe 613, Om Dyer 312. 337. 
Caſe 200, 


1 The Caſe in effect was, That Tenant in Tail levied a Fine Sur conceſſit foz 


Fine by Te- life with Pzoclamations, and the Tenant foz life died: In this caſe it was reſolved, 


Render. 


nant in Tail 2 
Bar, 


a&the Bar of the Fine was determined, And pet that if Tenant in Tail take a 
Fine Sur conuſance de droit, and render foz pears oz life, that after the Eſtate in 
the Render is expired, this Fine ſhall continue a Bar to all the pꝛecedent Entails 
by 32 H. 8. becauſe the taking of theConufance makes the Tenant in Tail Party 


4 


to the Fine of a perpetual Eſtate: otherwiſe it is ofa Fine Sar conceſſit only, 
Le Seignior Roſſe's caſe, Trin. 36 Eliz. in Moor's Rep, caſe 1025. | 


! 


43 2. F 27 1 0 . ; Caſe 201. 

Wudane and +; An a7 Blix. in Chancery, the Caſe was, That the Pusband levied a Fine, and 
Wiſe... 
Fine levied by 


him, where a 
Bar to her. 


chen was outlawed toy Treaſon, and died, and the Heir did reverſe the Dutlawzy ; 
Vhat the Wife thall he reſtozed to her Dower, and may bzing her Action within 
Ave years after the Qutlawzy reverſed, and that ſhe is not barred by the fide years 
alter; the Fine ox deach of her Yusbaud, till the Outlawzy be reverſed. Menvile's 
a(t :Moor's Rego caſe 879. | 


wv} 1, - Caſe 
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Caſe 202, 


In Mich, 43 & 44 Eliz. the Caſe in effect was, Tenant fo2 life, the Re- bine po Bat to 
mainder koz life, the Remainder in Tail to the Tenant koz like; the Tenant che 1gue in 
fo life and he in Remainder foz life levie a Fine with Pzoclamations, the Te⸗ Tall. 
nant foz life dies befoze all the Pzoclamacions be paſt, In this caſe it was re- 
ſolved, that the Iſſue may by Claim defeat the Fine, but if he claim not, that 
the Nuceen might not defeat it by a Title“ of Felony, foz which the Illue is not 
attaint befoze the Pzoclamations incurred. Moor's Rep. caſe 865. Sir Charles 
Danvers'*s caſe, y 


Caſe 203, 


- In paſch. 38 Eliz. in Holcroft's Caſe, it was agred, That if the Land in Fine with a 
the Fine be rendzed to one of the Conuſozs, rendzing a Rent-charge in Tail, the Render. 
Remainder of the Land to another ; that by this che Rent is extinct, Moor's Rent extirc. 
Rep. caſe 686. | 


Caſe 204. 


In 39 & 40 Eliz. in the Loꝛd Cromwel's Caſe, in Moor's Rep. caſe 679. it was Render of a 
agreed, That the Render of a Fine map not be to any other uſe than what is men- Fine. : 
ttoned within the Render, unlels the limitation of Uſe be by wziting to direc the Uſe of a Fine; 


Caſe 205, 


In Paſch, 23 Eliz. in the Caſe of Hunt and Gately, Moor's Rep. call 298. if How a Feoff= 
was agred, That if a Feoffment be made rendzing Rent, with a Covenant fog ment and Fine 
farther aſſurance, and upon this the Feoffoz levie a Fine to the Feoffe, with the „ken, __ 


Render of Rent ; that all this ſhall raiſe but one Rent, 


Caſe 206. 
Bargain and 


In Mich, 27, 28 Eliz, in Owen's Cale, in Moor's Rep. caſe 359. the Cale in pond 7 
effect was, That he in Remainder in Tail did bargain and ſell the Land, and les 3 ag 
vied a Fine. without Pꝛoclamations. In this caſe it was reſolved, that the Bar⸗ Tail. 


gainee cannot have Waſte, foꝛ that it is no Diſcontinuance oz Bar. Waſte. 
„„ Diſcontinu- 
Caſe 207. 29185 


Paſch. 5 Eliz. the Caſe was, That one ſeiſed of Lands took a Wife, and after Wife barred by 
levied a Fine of his Lands, the Pꝛoclamations were made, and the five years paſs dhe Fine of her 
in his life, and then he dies; alter his death other five years paſſed, And by this it Nam elena 
07: 


was conceived ſhe was barred, Moor*s Rep, caſe 154. 
Caſe 208, 


In Trin. 24 Eliz, in the Exchequer, the Caſe in effect was, That a Gift was Fine by che 

in Tail to a man and wife, Remainder to the right Yeirs of the man and the Son Heir ia che life 

of this man by Deed inrolled, and a Fine paſſed the Land in the life of the Father; - + "mag 
wocy 


and held a Bar to the Iſſue, foz he muſt claim by the man as well as by the wife, gar. 
Moor's Rep. caſe 290. Twine's caſe. | | E 


| Caſe 209, 
In Hil, 27 Eliz. the Lozd Zouche's Caſe was in effec; That Tenant in Tail 


levied a Fine with Pꝛoclamations to one that did render to the Conuſck foz a 


164 4 Of. a Fine. | Chap. 2. 


Ayerment of month, the Remainder to the Wife of the Conuloꝛ fo? like, the Remainder to the 
— Plea 4 Conuſoz in Fer; and the point in Law was only this, It the Iſſue in Tail may 
5 = _ averr, Quod partes finis nihil habuerunr, And it was held by all the Judges, that 
plesdable. he map not, foz he is P21vp to him that levies the Fine, and ſhall be bound ag he 


is: And that this Plea is allowed only ta a Stranger after the five pears, and not 


fo2 a Party oꝛ Pꝛiby: Foz the Bar ofa Fine upon 4 H. 7. is fo fozcible, that not⸗ 
withſtanding the Effate be defeated by Jnfitmicies within che Exception of the 
Statute, oz by the Entry of one that hath Right at the time ot 'the Fine levied, 


that the Bar notwichſtanding doth remain. And Judgement was, that the L028 
Zouch ſhould be barred, Moor's Rep, 251, caſe 399. and in Leonard 75, &c, and 


in Coo. 3 part, in the caſe of Fines, 
Caſe 210, 


Fine wich Ren- In Trin. 32 Eliz. by Sherrot againſt Holloway, the Caſe was; A Feoffment 


der of Rent t) was made by Indenture, rendzing 3 J. Rent, with Clauſe of Diſtreſs, and a Cove⸗ 


* ws Rer. nant by the Feoſfoz to make afarcher aſſurance of the Land ; the Feoffoz doth levie 
bf Rei à Fine to the Feoffee, with a Render of 3 J. Kent, Jn this cale it was adjudged, that 
by the Fine was no Gzant of a new, but a Confirmation of the old Rent, Moor's 

Rep. cafe 445. — N 


Caſe 211. 


TIndenture of In Mich. 39, 40 Eliz. in the Caſe of the 107d Cromwel, it was agreed, That 

Ur of « Fine, à Fine with a Render may be to the ule erpzeſt in a wziting, and that a general 
how taken. ; . U All U ** 

Agreement in an Indenture, that all Aſſurances ſhall be to this uſe, may be luffici- 

ent matter in wiiting to do it, if there be no alteration oz interruption in the Caſe 

bp matter in Law, oz by another writing. As if one covenant by Judenture, that. 

- - all-Afſurances ſhall be to certain uſes expꝛeſt therein, and afcer he make a new 


. miting to an Eſtranger to levie a Fine to the uſe of a Stranger, and after he levie 


the Fine; in this cale the Fine ſhall be to the laſt, and not to the firſt ules. Moor's 


Rep. 473. 
* Caſe 212. 


Fine by an In- . Ulpon view of an Infant bꝛought into Court to be inſpected, who had ditring Co- 
fant. verture joyned with her Yusband to levie a Fine of her Land, ſhe was by the Court 
loſpection. adjudged within age, and all the Pꝛoceſs foz the Trial thereok at an Aſſizes void, 

foz the Judges, and not a Jury, are to judge of Infancy, Stiles Rep. 472. 


' Caſe 213; 


Fine by Iſſue Hil. 31 Eliz. B. R. Moulton's caſe, It was moved, That Tenant in Tail, ha⸗ 

in Tail. bing Jflke two Sons R. and J. died ſeiled, and that R. his Son and He ir levied a 

. Fine thereof, and after levied another Fine, and died without Illue; and J. bꝛought 

Pleading of tm ſeveral Writs of Erroz to reverſe both the Fines, and the Fines were pleaded 

Error. in Bar of the Writs of Crroz, And the Court adviſed to plead, that the Fine 
pleaded in Bar was erroneous, Leonatd's 2 part, caſe 263. 


| 8 . Caſe 214, | 
1 „ eg toaveped to his eldeſt Son ( whom he did in effect diſ-inhorit ) the Pannoz of 
Md D. foꝛ his life, the Remainder to a younger Son of his by a ſecond Wife in e; 


+..; both chele Bꝛotherg did [bargain and ſel] to E. S. and the younger Bꝛother was to 
have fo2 his Remainder 1500]. of which he received 300 l. foz the reſt he took an 


Death of one Aſſurance ; and then the Bꝛothers acknowledged a Note of the Fine of the Land, 


3 _ and then the elder Bꝛother died. In cis gale the Chief Juſtice held it clear, that 
wk 4 the Fine might p2oc&d, and would be good, and ſo the Writ of Covenant as a- 
gainſt che other Bꝛother, and that itſhailwozk foz fo much as it can paſs, Erfield's 
cafe, Hebart's Rep, caſe 403. 35 ; c 

T2; ; Caſe 
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| Caſe 215. 


A Fine was levied by C. and D. his Wife to one A. of a Pannoz in Fee, and Fine with a 
he by the lame Fine did render the ſame Pannoz to the ſaid. C. and D. Habendum Render; how 
& tenendum eiſdem C & D. & eorum alter? diut;us vivent', abſque impetitione | 
vaſli, & c. Et poſt deceſſumipſoram C. & D. prædictum Manerium, &c. inteꝑrꝭ re- 
manere Hzrr-d* maſculis de corporibus eorundem C. &. D. F 97 procre atis, &c. 

In this caſe it was held, that this was a good Eſtate in ſpecial Tail executed at the Tail executed. 
beginning in the Yusband and Wife, and not an Eſtate foz life, and a Nemainder 

to the Heirs males of their body, as the wozds purpozt. Cale incerti cemporis of 

John Mordant Eſquire and his Write that was Heir of Rich. F. Eſquire, Bendloes 

31. temp. Eliz. Sic John Mordant's caſe, 3 


Caſe 216. 


The Caſe was, Tenant in Tail did diſcontinue in Fer, and then diſſciſe the 
Dilcontinux, and levie a Fine with Pꝛoclamations to a Stranger Sur conuſance Tail bar by a 
de droit come ceo, &c. and take an Eſtate back by Render in the ſame Fine in Fee; Fine. 
the Diſcontinu*e befoze all the Pꝛoclamations paſt enters, and makes a continual, 

Claim upon the Lands, and after the Pꝛoclamations paſs, and within the pear 

after he doth enter and claim the Lands, and after the Tenant in Tail doth die | 
ſetied, In this caſe it was held by all che Juſtices, that the Heir in Tail was not Remitter, 
remicted co che Lands by the dying ſeiced; but that che Tenant in Tail and his where. 
Illue boch were barrev by this Fine by 32 H. 8. Irin. 4 Eliz. Coo. 3. 91. Bcnd- 

loes Rep, 30. | 


d Caſe 213. 


In 15 Jac. Dymock's caſe, in Jenk, Century 7, caſe Py That Garcajnee of 
Land in Capite dies befoze the Inrolment, the Ded is akter his death inrolled | 
within the ſix months: In this caſe the Heir ſhall be in Marv. Otherwile in cafe Wardſhip on a 
of Recovery and death bekoze Cxecution, and in caſe of a Fine upon a Gzant and Fine of Reco 
Reuder, and death befoze Entry, oz upon a Covenant to raile Uſe, which is raiſed **?* 
after the death of the Covenantoz, and veſteth in the Heir firſt: In chele caſes no 


* * 


Wardſhips had been. 
| Caſe 218. | 


- 


In Jenk, Century 6, caſe 5 2. out of Coo, Gage's caſe, The Caſe was this: Teſte ef an G. 
The Teſte of an oziginal Crit of Covenant was after the Conuſance in cale of riginal Writ 

a Fine; and ſo fo. a common Recovery foz the Teſte of the Writ of Entry in the — che Co- 
Poſt, are amendable, where there is an apparent Pilpꝛiſton of the Clerk; not- amen, 
withſtanding 39 Elz. hath been otherwiſe taken, it was reſolved ut ſupra 41 Elz. 4 
Nota the Book of Entries 252. That Fincs are commonly acknowledged, and tge 

Writ of Covenant after the Caption entred with an antedate. | wh 2 


"<a The Fine levied ſo as before affirmed by beth Benches, 


Aud there ſaid, that Fines and Recoveries, being Conveyances by conſent, are Recorericy, y 
as Feoftmencs 02D xs, and Eros to reverle chem mult be palpable, groſs and Error. 
ablurd, and mult be in che Elleuce of the Fine oꝛ Recovery; and that the Conuſee 
of a Fine hach Election co have it with Pzoclamations oz not. And the Officer Proclanutions 
acherwiſe he will e ſubject ro Acton, aud to give Dammageca-him chat tyers/by 
his negled.. And notwichckanding the Tranſcript of a Fine be removed foz Erroz, 
yet the Pzoclamations map pzoced in Communi Banco. 


Caſe 
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: Caſe" 219. 


Conuſance of In Paſch. 1 Jac. B. R. in the Caſe of Arundel and Arundel, it was ſaiv by Pop- 
a Fine where bam Chief Julkice, that there are two manner of Conuſance of Fines, viz, by De- 
well taken. dimus poteſtatem, oz in the Court of Common · pleas. And if a Dedimus poteſta- 
tem be awarded to two, and one of them take the Conuſance of a Fine, and this 

Fine is afterwards dzawn up in the Common-pleas, pet the party may well have 

Error in it, à Mit of Erroz upon that Fine, viz. that the Conuſance was without Warrant, 
foz it is not contrary to the Recozd, foz the Dedimus is parcel of the Reco2d, and 

the Alignment of Erroz agrees with it. But if ſuch an erroneous Conuſance upon 

a Dedimus poteſtatem be taken, and the Fine is dzawn up as a Fine acknowledged 

in Court, now no miſpziſion in the Dedimus ſhall avoid ic, foz it ſhall be adjudgen 

as a Fine ackuowledged in Court only. Yelvercon, Rep. 3 3. Se Caſe o. befoze, 


Caſe 220. 


In Trin. 2 Car, B. R. Saul and Clerck's Caſe thus ſtated. In ejectione firmæ, the 
Cale was this; I. S. ſeiſed of Land in Fee, gave the lame to A. his ſecond Son ano 
the Heirs males of his body, and died. A. in the 2 Edw. 6. made a Leaſe foz two 
Lives, the Remainder to the Tenant foz Life with Warranty, 16 Eliz. A. levien 
| a Fine with Pꝛoclamations to M. to the ule of T. in Fee; who conveyed it to M. ann 
Enery te aveid five years paſſed, A, died without Iſſue; E. his Daughter married I. D. and hav 
Fine where Iſſue the Leſſo2, and died. The eldeſt Son of I. A. ſurvived A. and died wichout 
good: Iſſue, and the ſaid E. was his Heir. And if the Entry of R. Son and Heir of 1. D. 
and Heir of E. within five pears after the death of the L elles foz Life, were lawfull 
oz not, was the Queſtion. This Cale was often argued, and many points ſtirred, 
but none of them reſolved, noz any Judgement given in the Caſe, Der the Repozts 
annexed to Bendloes 174. Latch. 64, 72, Se befoze Caſe 66, 143. 
Jn 2 Mar. the Caſe was; Yusband and Wife Tenants in Tail han two Sons, 
the Husband died, the Wife made a Feoffment to divers perlons to the ule of the 
Life fo2 Life, without impeachment of Waſte, and after her deceale to the uſe of 
the Heirs ok her body by her late Husband, the Remainder ta 1. S. in Fer; 27 H. 8. 
of Uſes was made; after the and her younger Son did levie a Fine Come ceo with 
Marranty of the Wife and her Heirs to a Stranger, the Conuſees rendzed to the 
pounger Don foz 60 pears rendꝛing Rent, and they granted the Reverſton and Rent 
to the Mike and tothe Heirs of her body and of the body of the Yusband, the Ke- 
mainder in Fe to I. S. the elder Don enters, the Wife dies, the younger Don 
claims the Leaſe, And it was conceived he had no Title. Dyer 111. Coward's caſe, 


Caſe 221. 


Fine by ove + In Hil. 27 Eliz. in Filaciis Cancellariz, the Caſe in effect was; A. being ſeiſed 
thar after doth gf Land in Fee took to Wife B. and befoze his Treaſon committed levied a Fine 
-— Treu - mith Pzoclamation to another, whole Eſtate the Queen had by lawfull convepance, 
Afterwards the Pusbanvd was attainted of Trealon by Outlawzp, aud died; the 
Dutlawzy is afterwards reverſed by Erroz. In this cale it was reſolved, 1. That 

a Fine with Pꝛoclamations by the Yusband, and five years paſt after his death, 

Baz of Dower, doth bar the Wife of her Dower, and that the Conuler ſhall take advantage thereof, 
and of the Attainder allo. 2. That in this caſe, albeit five years and many moze 

were paſt after the death of the Pusband, pet the Fine with Pzoclamacions dip 

not bar her; foz as long as the Attainder ſtood in fozce the was barred of her 

"Dower; and could not have any Remedy, oz purſue her Title, till the Outlawzy 

were reverſed, and then her Title of Dower did firff accrue to her; and therefoze 


that ſhe ſhall have five pears after the Reverſal to purſue her Title. Cook 3 part 
of Inſtitutes, 216, - 


x Caſc 


> 
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Caſe 222. 


In Trin. 7. in B. R. King and Edward's Caſe, Crook 1. 233. it was thus, Fine by Baron 
I. B. and Jane his Wife feilen to them and the Yeirs of the Body of I. B. Re and Feme and 
mainder to E. B. and his Heirs, Remainver to G. Edwards. I. B. and his Wife, one in Re- 
and W. B. (the third Remainder) joyn in a Feoffment with Warranty to -— in 
M. Keen, and after the Pusband and Wife levie a Fine to the ſaid Keen, I. B. 

dies without Jſlue, W. B. and E. B. die without Iſſue, M. Keen dies, any the Land 

deſcended to R. Keen, who after the death of I. B. entred, and let to the Plaintiff, 


and the Defendant by the command ok G. Edwards ouſts him. Jt was a Queſtion 


whether the Entry of G. Edwards was lawfull. And it was a Queſtion whether Diſconrinu- 
this Feoffment were a Diſcontinuance of the Eſtate⸗tail; and argued, not. Efia & = 
Cook 3. 5. Owen and Morgan's Caſe; and 3.61. Richard Berckly and Crook, ©, 
That it is a Diſcontinuance, And though objected, that W. B. the third Remain- 

der joyned in the Feoffment, lo as it could make no Dilcontinuance, but that every 

of them paſſed their Eſtates ; yet all agreed, William's joyning was not material, 

2. Object. That if this Feoffment were a Diſcontinuance at Common Law, yet 

it is taken away quoad the Mike by 32 H. 8. But it was agreed, that this Feoff- Fine and 
ment and Fine to the ſame perſon make but one Aſſurance, and when the Wife Feoff nent up · 
is barred, and her Eſtate deſtroyed by the Fine that ſhe cannot enter, thoſe in Re- ait but one 
mainder may not enter. And foz the firſt point, Worn and Webſter, 3 1 Eliz. it 
was held it was no Dilcontinuance when the Wife ſurvived z but had the Husband 

ſurvived, it had been otherwiſe. Crook 1. 233. 


Caſe 223, 


A Writ of Covenant was pꝛolecuted Jan, 23. Retorn. Octab. prim. the Tefte of Writ 
Dedimus is Teſte 23 Jan. The Judge certified the Concozd taken Febr. 14. of Covenant 
which is two dayes after the Term, at which time the Mrit of Covenant was and Fine one 
not depending. And the Fine was, Hzc eſt finalis Concordia facta in Oct. Pur. day. 

And after it is recozded in 15 Paſch, And it was adjudged a good Fine. 
Champnon's caſe, Mich, 3 Car. De Dyer 3 20. | 


Caſe 224. 


In Trio, 8 Car, the Caſe was in effect 3 A. andB, in right of B. his Wife being pine of a Rene, 


© ſeiſed of a Rent in Fee levied a Fine of it to C. and D. and the Heirs of C. which 


was to the uſe of C. and D. and their Yeirs foz ever; and by fozce thereof, and 

the Statute of 27 H. 8. they were leiſed thereof in Fee; after C. died, and D. 

ſurvived, In this cale the Judges agreed, That by this Fine they were in by the 

Dtatute of Uſes accozding to the limitation of the Fine, and that they were Joint⸗ Joiat-tenant:. 
Tenants of the Rent ; and that the Uſe was limited by the Fine it ſelf, and not Uſes ofa Fine. 
by anp Indenture. Hutton's Rep, 112. 8 


Caſe 225. 


In Trin. 4 Eliz. the Caſe was; Tenant in Tail diſcontinued in Fee, and levied pine with Ren 
a Fine with Pꝛoclamations to a ſtranger Sur conuſance de droit come ceo, &c, der by Tenam 


and takes back an Eſtate by render in Fee in the fame Fine; the Dilcontinuck be- in Tail. 


foze all the Pzoclamations pals doth enter, and make his continual Claim on the 


Land, and after the Pꝛoclamations paſs, and within the pear after he enters and 


claims theſe Lands, and after the Tenant in Tail died ſeiled. In thiscaſe the Ju- 

ſtices held that the Yeir was not remitted, but that by 32 H, 8. he and his Meirs Remiccer- 

are barred by this Fine, Bendloes Rep, caſe 123, 
| | Cafe ' 
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Caſe 226, 


Preſentarionro A Fine was levied in a Writ of Covenant of an Advowfon Sur conuſans de droit 
= Church by tantùm, with a Gzant and Render of the next Pꝛeſeutation to the Conuloz, and of 
5, i the ſecond Pꝛelentation to the Conulee, and fo to pzeſent by Turns. And the Fine 


f | . 8 
Cn fork, and Render were held good, in a Quare impedit, 44 Edw. 3. 35, Se Dyer 259. 


Caſe 227. 
Fine bar to In Mich. 15 & 16 Eliz. Bendloes Rep. caſe 130. A. by Fine befoze 32 H. 8. gave 
Tenantin Tail I ands in Tail, the Reverſionto the King in Fer; the Tenant in Tail had Aſlur 
1 in thzte Daughters, and one of the Daughters in the time of the Queen levied a Fine 
ine Kit · ofher part with Pꝛoclamations, and they pals during her life, and ſhe died without 
Iſſue of her body. In this ciſe it was adjudged, That this Fine was by the Statute 


of 32 H. 8. a Bar to the two other Siſters and their Heirs, and pet that it had made 
no Dilcontinuance. 


Caſe 228. 


Death of the The Caſe in Hob. Rep. caſe 404. was this. One Harmer and his Mife acknom⸗ 
Wie, one of ledged a Note of the Fine 26 March 162 1. befoze Commiſſtoners by Dedimus po- 
the Conufors. reſtatem, the Mife died the 27 dap of the ſame month, the 28 day Compoſition was 
made in the Alienation⸗Oſlice upon the Writ of Covenant made in Hilary Term 
befoze, and the Kings Silver was entred in the Dffice of the Kings Silver as of the 
ſame Hilary Term, and ſo the Fine was palled and ingroſſed; the Heir of the Wife 
moved againſt the Fine. In this caſe it was reſolved that the Fine was good, 


Caſe 229, 


Fine by Tenant In Paſch, 20 Eliz. the Caſe was; Tenant in Tail did diſſeiſe the Diſcontinuee, 
in Tail after and levied a Fine, and the Pꝛoclamations paſſed, but the Diſcontinuee during the 
1 Pꝛoclamations made continual Claim, and after the Tenant in Tail died; the Dil⸗ 
Cle im, whar to continua entred. In this cale it was held by Dyer, that the Claim that avoided the 
avoid a Fine. Fine to the Dilcontinuee hath avoided alſo as to the Iſſue in Tail. As where Land 
Tre of Hus- is given to Yusband and Nike in ſpecial Tail, the Yusband levies a Fine, this 
band and Wife {Pall not bind the Mike, yet the Iſſue is bound. Do if the Yusband be attainted, 
bar to the ĩſſue, this ſhall bind the Iſſue, foꝛ in theſe caſes the Iſſue muſt make himſelfÞeir to both 
not the Wife. ok them, which he cannot do, and in the Fine he is bound on the part of the Father, 
Difference be- any foz that upon the ſame reaſon it is a bar to him. Manwood, The point is, if 
— — ©: this Fine be an Extinguiſhment of the Right of the Eſtate⸗ tail, oz bind his Title. 
eu EIn ans Foz if it do only bind his Title, then all the Fine is avoided by the Dilcontinute, 
Bar of an E- ànd then is the Title of the Heir revived. And a collateral Warranty doth but bind 
ſtare, the Right and Title, and not extinguiſh the Eſtate⸗tail, as of a Warranty by a 
middle Don, 3 H. 7. 13. Perk. 61. But he conceived in this caſe that it was extius 
guiſhed, and lo where the Title is not revived; as where the Lozd enters upon 
his Tenant and enfeoffs a ſtranger, and the Tenant re⸗enters, here he hath avoid- 
ed the Diſleiſin and the Eſtate, and pet the Deigniozy is not revived, but extinct. 
Moor's Rep, caſe 256. = 


Fine by Huſ- Caſe 230, 

— 5 In the 3 Eliz. the Caſe was; Lands were given to the Yusband and life in 
him and his Tail, the Pusband by Fine and Deed inrolled aliens in Fee and dies, In this caſe 
Wife, whar bar it was held by all the Juſtices, that the Wife map enter by Stat. 3 2 H. 8. chap. 28. 
_ — + albeit the woꝛds be of Tenements, being the Frank⸗tenement oz Inheritance of 
of «rail co the Wife, And ic was ſaid allo, that if the Wife enter in this caſe, that by this he 
another, doth re-continue the Inheritance to the Heir, foz the ſhall be in in ſuch plight as — 
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He recovered a Writ of Cui in vita. And pet if the Wife do not enter befoze her 

death, the Don may not enter after her death, foꝛ he mult claim by both, and ok the 

Eſtate of the Father he is eſtopped to claim by the Fine, But where he is in Efoppel, 
Land by way of Deſcent he may aid himſelf, And yet others hold the contrary in 

this, fo2 that the Dtatute pꝛovides only foꝛ the Eſtate of the Wife, and not of the 

Heir. Ideo quzre. And it was ſaid by Brown , that a.Ded inrolled made by a 

Tenant in Tail doth not make a Dilcontinuance. Moor's Rep, go. 


Caſe 231. 


In the Caſe of Sir John Ferrers, Mich, 19 Jac, the Caſe in effect was this, 
on a ſpecial Uerdick. Power being Leflee foz life made a Leaſe to the De- Ind 6 
fendant foz 21 years, if he lived ſo long, rendzing Rent, and after foz mony ſold 3 Eine 
the Revecſion to the Plaintiff foz fozty pears, and after, 14 Jacobi, by In⸗ and Recovery. 
denture, fo2 fozty pounds he ſold the Land to Ferrers and Butler and their 
Peirs, to the uſe of them and their Yeirs; in which Indenture was this Cove- 
nant, that Power ſhould levy a Fine of the Land to the Bargainegs, to the in- 
tent to make them Tenants to the Præcipe to be bꝛought againſt two others, to the 
intent that a Recovery might be had, wherein Power to be vouched by the Bargai- 
nes, and he to vouch over the common Uouchee, the which Recovery was to be to | 
the uſe of Power and his Wife, cr. This Fine was levied, and after che Recovery Recovery: 
was ſuffered in fozm afozeſatd, And the Queſtion was, If the Reverſion of Ferrers foz Excinguiſh- 
4.0 years were ertinc by the Bargain and Hale, and Fine, cc. oz if the Term of the ment of a 
Reverſioner be ſaved by the Daving ofthe Statute of 27 H. 8. cb, 10. which ſaves to Term, where: 
all which be oz ſhall be leiled to any Uſe,ſuch fozmer Right, Title,Jntereft,Poſſeſ- 
ſions, Rents, Cuſtoms, Services and Actions as they might have had to their pꝛo⸗ 
per ule, as well as where the Conuſee of a Statute accepts a Fine of the Land of $1 
the Conuloꝛ to the uſe of the Conuſoz and his Heirs, 18 Eliz. 34.9, and as well ag Recognifance. 
where the Leſle fo2 years accepts a Feoffment of the Leſſoz to theuſe of the Leſſoz 
and his Yeirs, Cook 7. 39. 20. Fo2 Banks ſaid, That notwithſtanding the Bar⸗ Bargain and 
gain, Fine and Recovery, were erecuted at divers and ſeveral times, yet the Law Fin t ſeveral 
eſteemed them as one Convepance, as Puttenham's caſe is, Dyer 157, Cook 2. 6g. — 2 
I, 125. And this Statute is taken by Equity; foz by the Equity of the next pꝛece⸗ f 
dent Saving in the A, the Right of a Stranger apres the Statute is ſaved, Plow. 
463. Eſton and Stud's caſe was cited; and the Caſe there 465. of Champertie, 
19 R. 2. and F. N. B. 172. where the Law doth reſpect the Intent of the parties, and 
' couple all Circumſtances and Acts to the firſt Intent. 2. The ſecond Point, Ik special Vers 
becauſe the ſpecial Uerdict did not find che Life ofthe Leſſoz, if by this his death duct, how to 
ſhall be intended:and it ſeems not.,foz it being averred in the Court that he is alive, be taken. 
it all be intended lo to continue. Allo the ſpecial Werdict found him alive at the 
time of the Fine levied and Recovery ſuffered, and this alſo found that he held bp 
virtue of the Demiſe till the laſt Kent-day, which could not be if the Leſſoz were 
dead befoze, fo2 the Leaſe was determinable by his death. And there it was ſaid, 
That in this Term of S. Mich, in the Cale of Dame Dacres, where a Leaſe was 
made foz pears if the ſaid Dame Dacres live ſo long, and an Ejectione firmæ 
bꝛought upon the Leaſe, and no Averment of the life of Dame, but the Count was, 
that rermino prædicto nondum finito intravit, &c. this was held ſufficient Aver- 
ment of the like; fo2 if he were dead, the Term were at an end. A fortiori here in 
a ſpectal Uerdict, where an implied Averment ſufficeth; Bendloes 100, 101, and 
Crook 2 part, 64 3» * | 
Caſe 232, 


Erroz: to teverfe a Fine levied of 120 Acres of Land by Baron and Feme 
to the Defendants. The Erroz alligned was, That the Wric of Covenant upon 
which the Fine was levied did bear Teſte 10 Auguſti, 12 Eliz. returnable menſe Error by the 
Michaelis eodem anno, ( whith'was 27, Octob.) and that a Dedimus poteſtatem Teſte of che 
illued to certain Commillioners to take che Conulante, which did bear Teſte 11 Au- Writ of Cove- 
Ludi in the lame year, and that the Feme, from whom he claimed, dien x7 Oab, . 
| : 2 | code ? Haren. 
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eodem anno, befoze the Return of the Mrit of Covenant; (Nota, He entitled 

himſelf as Heir to the Feme, but neither in the Writ oz Aſſignment of Errsz 

ſhewed how Heir, oz that the Lands were the Lands ofthe Feme :) The Defens 

vants pleaded, That after the Fine levied, the Plaintiff did enfeoffe J. S. of the 

ſaid Lands: The Plaintiff replied, That he did not enkeoffe, cc. and upon that 

they were at Jfſue ; and it was found, that he enfeoffedl. S. of 20 Acres, parcel of 

the x20 Acres, but not of the reſidue. Snag, foz the Plaintiff, pꝛaped, That the 

Fine might be reverſed fo2 the 100 Acres, ot᷑ which no Feoffkment was made. But 

Conuſance of firſt an exception was taken to the Alignment of the Erroꝛ, viz, That the Feme 
a Fine taken Conuſo? died befoze the Return of the Writ, which is contrary to the Kecozd, and 
wo wayes. not to be admitted, But Godfrey, fo; the Plaintiff, anſwered, That the Diffe- 
rente is betwern a Conuſance taken in Court, which is always after the Mrit re- 

turned, there the Party cannot ſay the Conuſoz was dead befoꝛe the Writ returned; 

but againſt a Conuſance taken in Pais befoze Commillioners he map aſlign foꝛ Er⸗ 

roʒ the Deach of the Conuſoꝛ befoze the Return of the Writ, fo2 that is not con- + 

trary to the Recoꝛd; fo2 the Conuſoz may die atter the Conuſance and befoze the 

Return of the Writ, and Death is a Countermand of the Conuſance, and the re- 

Death of one C02ding of it afterwards is erroneous, 8 Eliz. Dyer. And although to ſome purpo⸗ 
of che parties ſes it is a Fine after the Conuſance, and befoze the Queen's Silver is entred, foꝛ 
roche Fine the Conulee may have a Quid Juris clamat, as 22 H. 6. is; pet it is no perfect Fine, 
abares ite foz the death of either of the Parties doth abate it. And 1 Mar. Dyer doth nor 
impugn this difference; foz there the Erroz was alligned, that the Conuſoz died 

befoze the Teſte of the Dedimus poteſtatem, which is directly contrary to the Conu- 

ſance befoze the Commiſſioners, which are Juſtices appointed foz that purpoſe: But 

What Aver= here it is confeſſed that the Party was living at the Conuſance, but died after; 
went apainſt a Which was agreed per totam Curiam, And Popham ſaid, That one may be received 
Record, to ſay againſt the Conuſance of a Fine taken befoze theChief Jultice of the Com- 
mon Bench, (which may be without a Dedimus ) that the Conuſoz died befoze the 

Return of, the Writ of Covenant. And as to the matter in Law, Godfrey ſaid, 

That the Fine is to be reverſed fo2 the ro Acres; and it is not ſtrange foꝛ a Fine 

to be reverſed in part, and to be in fozce foz the reſidue. As a Fine levied of Guild- 

able Lands, and of Lands in Antient Demeſns, though the Lozd by a Writ of 

Deceit avoid the Fine foz the Antient Demeln Lands, pet it is good foz the other 

Lands; as 17 Ed, 25 Ed. Tanfield and George Crook contra, Foz in a Writ 

of Erroz the Plaintiff is to annihilate the Recozd, and to have Reſtitution of that 

which the Recozd giveth away from him; and if by any Act he hath barred himſelf 

to ſubvert the Recozd, oꝛ to have Reſtitution, his Writ of Erroz is gone; and in 

this caſe he cannot have Reffitution of that of which he made a Feoffment ; as if 

he had made a Feoffment of the whole, no Erroz lieth. 12 H. 6. 6. 39 Af. Soa 

"- Releaſe ofhis Right. And the Writ is intire,though a Feoffment be made of parts 

Contra de- Only, and the Right cannot be divided; as 3 H. 4. 17. If one be indebted by con- 
termined. tract to me fo2 20 li, and J take Bond foz 10 li. of it, the whole contract is deter⸗ 
mined, Bo 29 Ed. if one enfeoffe me of 20 Acres, with Warranty, and J enfeoffe 

I. S. of one of them, the Warranty is gone: 9 H. 6. by Babington, 19 H. 6. the 

Caſe of Partition. But by Act in Law it is otherwiſe;as 7 E.. Caſu penultimo,ifthe 

: Sheriff levp part of the Debt by Fieri facias, the party may have an Action foz the 
Writ of Error Nęfidue. Tota Curia contra in the point in Queſtion; That the Feoffment only 
— deftropeth the Title ol Erroz foz that Party. Fenner ſaid, Þe which hath Title to 
a Uric of Exroz, hath Right to the Land; ann none will deny, but if he relealeth 

all his Right in the Land, a Writ of Erroz lieth not. Popham, Pe hath a Right 

of Action to the Land, but not a Right in the Land: foz if the Land had deſcended 

to him, he had not been remitted : but a Right of Action may be divided. As if two 

bing Erroꝛ againf1. S. he pleadeth the Releaſe of one of them, he ſhall be ſevered, 

and the other ſhall recover; but if one hatha Right, and he bzings Action again 

two, and one pleadeth a Releaſe, this is good to both. And the Courtagred to 
reverſe the Fine foz the 100 Acres: But poſtea it was ſhemed, that he made him- 

ſelf Heir to the Feme, but ſhewed not how, noz that the Land was the Land of the 

Feme ; and foz theſe cauſes the Writ of Erroz was held ta be inlufficienc, Wright 


verſus 
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verſus the Maior and Commonalty of Wickham, Crook 469. Crook 1, laſt pub- 
l ſhed. Der befoze, caſe 88. | ö 


Caſe 233. 


Ej<&ione firmz, It was held by all the Juſtices, that where a Fine was levied - 

with Pꝛoclamation, and a Friend ot him who had the Right entredto his Uſe, to Entm of « 

avoid this Fine, without his appointment, and the Conulee re-entred, and the five 1 
1 prevent the 

pears paſled ; that this Fine is not avoided, but ſhall bind; foz by the expzels g of « Fine: 

wozds of the Statute of 4 H. 7. a Fine ſhall bind, unleſs it be avoided by Entry, : 

Claim, oz Action of him who hath Night thereto within five years. And it is not 

ſufficient fox a Stranger to enter,unlels it be by his command who hath the Right. 

But Gawdy ſaid, That the Agreement peradventure of him who had the Righs 

within the five years after ſuch an Entry made in his name, would ſerve; but an 

Agreement af:erwards would not ſerve. Quzre, Note, Popham ſaid, That he des 

manded the opinion of all the Juſtices in Serjeants-Inne about the pzincipal Caſe, 

and they were of the ſame opinion. 9. Coo. the Lord Audley verſus Pollard. Croo. 

3.361. Crook 1. lait publiſhed, 


Caſe 234. 


A Dedimus poteſtatem was awarded to take the Conuſance ofa Fine ot four Return of Com- 
perions, the Commiſſioners return the Conuſance of thzee only; It was moved to wiſſioner: to 
the Court, what ſhould be done to make this to be a Fine againſt thoſe thꝛ. And — the Conte 
two of the Curſtcozs were called into Court, and appoled, whether the name of the Fine, — 
fourth might not be razed out ok the Dedimus poteſtatem, and make the Mit of good. 28 

Covenant to accoꝛd therewith, And it was anſwered, that it might be done very 

well, and that it had been lo done about thirty years ſince: And it was ſhewn to the 

Court, that a Dedi mus poteſtatꝰ was awarded to take the Conulante of a Fine from 

a Baron aud Feme, and the Conulance of the Baron only was returned, and the 

Feme would not acknowlepge t:zand the now Lozd⸗ per, upon this matter ſheurnn 
unto him, oꝛdered that a new Ded* poteſtat' ſhould be awarded to take the Conus Amendment 
ſance of the Baran only, and that it ſhould be of the ſame date as the firſt was, and of a Bine. 
that the return of che Commiſſioners ſhould be annexed thereto, Ander ſon, So it 

might be done here, oꝛ otherwiſe. If the Fine be levied betwixt the Plaintiff any 

the thee others only, it ſhall be goov without Queſtion, fo it is not any pꝛejudice ta 

the fourth. Oz the Writ of Ded? poteſtatꝰ might be amended,and the Writ of Cos 

venant made to acco2d with it. And any of thole thyze ways would be well enough. 

Andthere is no doubt, ita Ded*poceitar'be awarded to take the Conulance ofa Fine 

of three perſons, but that the Commiſſioners might take the Couulance of the Fine 

of ane of them at one time, and of another at another time; foz it may be they cans 
not come to one place at the ſame time: and when the Conuſance of one is dulp tas 

ken, ti: is againt reaſon, that the refuſal of another ſhould impeach it. Quod alii 

Jitt.ciari; concefſerunt, Anonymus. Crook 570. Crook 1. lalt publiſhed, 


Caſe 235. 


Formedon, The Caſe was ſuch; Tenant in Tail enfeoffs A. the Iſſue in Tail, F;ne by Te: 
and afterwards diſleileth him, and-levies a Fine; A. re⸗enters and after the Pz0- nat in T.. If. 
clamation paſſed, then A. eulkoffs B. the Tenant in Tail, who levied the Fine ra Feet. „ 
and died; A, died; the Jſſue of A. bzings a Formedon againſt B: Whether the _ 
Cfate-tail was bound by this Fine, was the Queſtion Popham and Fenner held, x... 
that it was. But there was not any Argument thereof. Sed adjournatur, Hunt 
verſus King, Cro. 589. Crook 1, laſt publiſhed, 589. Ott after caſe 238. 


Caſe 236, 


Treſpaſs, upon Demutrer : The Cale was; Tenant in Tail ofaGift from the 
Z 2 Quen 
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Fine by the Nuten is Viſſeiſed; the Diſleiſoꝛ levies a Fine with Pzoclamations, the five years 
Difſeifor o pala, the Tenant in Tail dies; whether the Iſſue ſhould be bound oz not, was the 
3 „ Queſtion. Anderſon held, that the Iſſue ſhould be bound; foz he is not helped by 
St 5 the Statute of 34 H. 8. although it hach ben conceived, that where a Jie is 
levied by a Tenant in Tail, his Jſltte may be aided by this Dtatute : which the 
other Juſtices axrcev unto. Walmſley, This Cale is to be well adviſedupon ; foz 
he conceived it was to be remedied by the Equity of the Statute. It would other⸗ 

wile be a common Milchiet, that Done in Tail ot the King would ſuffer a Diſlei- 
ſin, and the Dilleiſoꝛ ſhould levy a Fine, and thereby bar the.Jſſue. Wherefoze, xc. 
Paſch. 40. Placito 20. Stratfield verſus Dover, Trin. 39 Ez. rot. 1914. Crook 

31 597. Crook 1. laſt publiſhed, 595. | | | 


Caſe 237. 
Quid joit . Quid juris clamat, upon Gꝛant of a Reverſion by Fine by I. S. and the Tenant 
clamat, pleads, that I. S. had nothing in Reverſion at the time of the Fine levied, Glanyil 


A de moded ta the Court, That the truth ol his Cale was, That the Land was the Land 
Grant by Re. of the Tenaut kor life, Remainder ta I. 8. in Fer, who by Fine granted it by the 
verſion, how name of a Reverſion. Walmſley, It is clear then, that the Reverſton palled by that 
taken. Fine, and you may ſhew that ſpectal matter in the Court, and that will help you, 

Quod fuit conceſſum per omnes Juſticiarios. Edwards verſus Peel, Crook 5 94. 


Crook 1. laſt publiſhed 594. 
Caſe 238, 11 


Fine by Grand- Erroz of a Judgment in Formedon in the Common-Bench : The Caſe was; 
father Tenant that W. king the Gzandfather,Tenant in Tail,enfeoffed Richard King the Father 
in Tail, after a n F&, and afterwards William King difleiſedhim,and levied a Fine with Pzocla- 
. mationsto Hitchcock, and hefoze the Pzoclamations paſſed, Richard King entred, 
ance © Mdafter that the Pzoclamations paſſed, Hitchcock the Conulee enters, and W. Kk. 
3 and R. K. died. John King; the Don of Richard King, bzought the Formedon, 
where this Fine with a Que eſtate was pleaded in Bat, cc. The Demandant there- 

upon pleaded this Entry by his Father, which traverſed,and found foz the Deman- 

vant, and Judgment given fozhim, and thereupon Erroꝛ brought. And the Erroz 

aſſigned in the matter of Lam, That this Fine ſhould bar the Entail: foz although 

it were a Fine levied by him who was Tenant in Tail, and had the Right of the 

Entail in him at the time of the Fine levied ; and although the Fine, as to the 

Poſſeſſion, was defeated by the Entry of the Father, who was diſleiſed; yet when 

the Pꝛoclamations run out, aud are not ffopped,noz avoidcd, this Fine is a good Bar 

within the Statute of 3 2 H. 8. to bind the Right of the Entail, which was in him 

who levied the Fine. And that this is not to be compared to Fines at the Com- 

mon law, noz to other Fines of other perſons: Foz it ſufficeth here, that the Fine 

was levied by one who had the Right ofthe Entail, oz that he was one co whom the 

Land was encailed,although that none of the parties hath the Intereſt in the Fre- 

Fine levied by hold o; in the Reverſton 02 Remainder of the Land: As it was adjudged in Zouch 
Tenor is — and Banfield's Caſe; that a Fine levied by Tenant in Tail, who is dilleiled, to a 
alter Diffe nnn ↄ tranger who had nothing in the Land, was good to barthe Entail. And it is not 
any Plea foz the Iſſue inTail,Qyo0d partes ad finem nihil habuer', &c,Popham aiſs 

cited theLowStourton*sCalſe to be adjudged in 16El. where Stourton beingTenant 

kioz life;Remainder in Tail to the L oꝛd Stourton, Remainder in Fee to a Stranger, 
pine by him in theLo2dScourton diſſeiſed the Tenant foz life, and levies aFine:theTenant foz life 
Remainder in enters befoze the Pꝛoclamations paſſed, ſo as he defeated the Fine, and after the 
Tail after his Pzoclamations were paſled;although neither the Free-hold oz inhericance in Fe 
DiſſeifinofTe- were bound by this Fine, pet it was adjudged that the Entail was bound by it. 
nant for lite. 5g it ſhall be in all Caſes where the Fine is levied by one to whom the Land is en⸗ 
tailed, oz who may claim as Meit in Tail. And therekoze he is to be barred as 
Heir in Tail to have a Formedon, And although it appears that he had Right 
to have the Land as Heir of the Fe, and might well enter; and * — 


Tenant might well have vemurred upon this Entry pleavev, and hav not bone 

but had taken Iſſue upon it, and it was found againſt him; vet in regard — 
that the Demandant hav no Right to this Land by this nature of Action, and this 
appears to the Court, they ſhall adjunge againſt him. Wherefoze they reverſed the 


Judgment.Note,Warburron Serjeant cited one Grant's Caſe to be lately adjudged Fine of a P 
in the Common Bench, where one deviſed Land to his Feme foz life, Nemainder to fibility, where 
his Bon in Tail, when he ſhould have attained to the age of five and twenty years; Bar. 


be befoze his age of twenty five years levies a Fine, (when he had nothing in the 
Kemainder,. as it was agreÞd he had not; foz the Remainder vid not veſt in him 
until chat age) and afterwards died at his age of twenty five years; the Feme al⸗ 
terwards died. It was adjudged, Chat this Fine ſhould bar his Jſue, although at 
the time ok the Fine he was not Tenant in Tail, but was a perſon to whom the 
Land was entailed, And therefoze the Fine was a Bar to his Iſſues, Hunt 
verſus King, Paſch, 39 Eliz. rot. 36x. Cro. 610. Crook 1. laſt publiſhed, Again 
in Moor's Rep. 39t. | 


Caſe 3 39. 


Eijectione firmæ. Upon a. ſpecial. Uerdic, the Caſe was; One White any 
his Feme were ſeiſed of the Land to them and the Heirs of che Baron; th 

by Jndencure bargain and lell the Land, upon Condition, that if they paped cuch 
a Summe befoze ſuch a dap, that they ſhould re-enter and have the Land again 
in their firlt eſtate, with Covenants in the ſame Jndencure foz farther Aſſurance; 
and that all Aſſurances to be made, ſhould be, after the Pony paid, to the ule of 
the Baron and his Meirs. The Baron and Feme levy a Fine accozdingly; 
the Judencurs is afterwards inrolled within che fix months; the Pony is payed 
at the day limited; the Baron re-enters, and dieth. And whether the Feme 


thall have this Land again during her life, oz the Heir of the Baron, ( who Fine upon Bar- 
was Leſſoz in this Action ) was the Queſtion. And it was moved foz the Plain- gain and Sale 
tiff, that the Heir of the Baron ſhould have it: foz although by the firlt part of dow aken. 


the Jndencure it be limited, that they both ſhould re-have it after the Payment, 
ec, pet in another parc it is limited, that all the Allurances ſhould be to 
the uſe of the Baron and his Yetcs, after the Payment. Then this Fine bes 
ing levied to the Bargain, betoze the Inrolment of the Indenture, he is in 
by the Fine, and not by the Bacgun and Dale. Then the Fine is to the 
ule of the Baron only. And in j22oof hereof were cited 6 Rich. 2. Title 
Eſtoppel. 15 Elizabethæ, Bracebridge's caſe, That a Feoffment to Bargai⸗ 
nie after Inrolment, he is in by the Feoffment, and not by the Jnrolment, 
And that 34 Elizabethæ, betwixt Libbe and Hind, it was adjudgev, That where 
a Reverſion was bargained and ſold by Indenture, and befoze Jnrolment a Fine 
was levied by the 1Bargaino to the Bargaine, and afterwards the Died was in⸗ 
rolled; that pet the Watgaine ſhould not have it without Attoznment, bes 
cauſe he is in bythe Fine, and not by the Bargain and Hale. Et adjournatur, 


- 


Wilmoc verſus Knowls, Cro. 917. Crook 1. laſt publiſhed, | 
Caſe 349, 


Erroꝛ to reverſe a Fine in Cheſter, The Erroz aſſigned was, berauſe the Writ Wric of Cove» 


of Covenant boze Teſte after the Teſte of the Dedimus poteſtatem : And it was 


held to be a manifeſt Erroz, And the Fine was reverſed foz this cauſe, Gobarn 3" Dea ac: 


verſus Wright, Cro. 740. Crook 1. laſt publiſhed. 
Caſe 241. 


Replevin upon Demurrer: the Caſe was, That White and Geriſh levied a pine with 6 
Fine of the place where, tc, Sur coppfante de droit come ceo, &c, and the Conus Render «f a 
lee rendꝛed Tenementa prædicta to W. in Tail, reſerving a Rent, and by the ſame Rent, how cas 


Fine Conceſſit quod Tenementa prædicta inte grè remanebunt to G. in Fee, if W. 
| | died 


Of Fine. Chap. a. 


died without Illue ok his body. And whether the Reverſion and Rent hereby paſſed, 
being all by one Fine, without naming them, was the Queſtion. And it was re- 
ſolved;Zhat the Reverſion and Rent paſlſed,being by Fine, and that it ſhould enuce 
as ſeveral Fines. But if one make a gift in Tail, rendzing Rent, Remainder over 
in Fe; this being by Deed, is a good reſervation of the Kent to the Donoz, and 
the Remainder only ſhall go to the ſtranger. Eut it ws latd to be otherwiſe in a 
Fine, and that ſo is the courſe of Fines. Wherefoze it was adjudged foz the Avow⸗ 
ant. Vide poſtea Mich, 42 & 43. C. B. Pl. 36. Cro. 3 paft, 727. White verſus 
Geriſh, Cro. 1. laſt publiſh'd. Moors Rep. caſe 795. Ot after how it is there res 
pozted, Ca ſe 
Caſe. 242. 


pine by bim Replevin. The Defendant made Conulance as Bailiff of one Geriſh, upon 
chat hath Fee Demurrer, the Caſe was; That one Baynton ſeiled of the Land in Fer, he and 
and his Wife, White levied a Fine thereof to Long, who rendzed it to Whire in Tail ren- 
with a Render ping Rent: and by the ſame Fine it is limited, that if VVhite died without Jlue, 
. Tenementa prædicta integrè remanebunt to Baynton and his Heirs. Afterwards 
how taken. Baynton by Indenture inrolled bargains and ſells hisReverſion andRent toGerith 
Commen Re- in Fee; VVhite ſuffers a common Recovery,and afterwards fo2 this Rent VVeſt di- 
covery bar to {frained. And whether the Rent was gone by thisRecovery,was theNueſffion. Two 
_— Re points were moved, 1, Whether this were a Reverſion oz a Remainder limited ta 
EE. * Baynton, being all by one Fine: foz if it be a Remainder, the reſervation ofthe 
mainder by Rent is void, 2. Admitting it ts be a Reverſion, and to be bound, and tobe taken 
Fine.. awap by the common Recovery, whether the Rent allo be extinct. And after Ar⸗ 
Reſervation of gument at the Bar, it was reſolved foz the Defendant; Firſt, that this is a Rever⸗ 
Renr-on «Re- Kon, fo2 being one Fine, it enures as i it hab ben at leveral times; and it thall be 
How Fine hall intended as rendzing the Tail at one time, and rendzing the Reverſion at another 
-enuree” time: and lo is the uſual courſe of Fines, and ſo it hath been always expounded; 
Extinguiſh- but it is not ſo in Gzants by Ded. Decondly,(which was the moſt doubtful point) 
ment of Rent they reſolved, that the Kent was not extinc,becauſe the Gzantee was always in the 
where by a Ppoſleſſion thereof, and it is diſtinct fromthe Land; and that whereof one is in pol⸗ 
Fine or Reco- [eſſion cannot be deveſted by a Recovery againſt another man. And here is not any 
. recompence foz the Rent, foz that goes only fo the Land: And it is not like the 
caſe of a Rent granted out of a Remainder,becaule that never was in pollellion, noz 
a thing executed; aud it is as if Tenant in Tail himſelf had granted a Rent, and 
1 afterwards ſuffered a common Recovery ; that Rent which was in eſſe ſhall not be 
after Diſconti- Kone by this Recovery; no moze ſhall this Rent which is annexed to the Reverſion, 
nuance. although the Reverſion it ſelf be gone. And where Tenant in Tail dilcontinues the 
Land, yet the Donoz ſhall always have his Rent, and ic ſhall not be taken from 
him, as 48 Ed. 3. and 31 Ed. 3. Title Guard, So it ſhall be in the caſe of a com⸗ 
mon Recovery, foz it is all one in effect, and not like to a Recovery by Title, which 
defeats the Eſtate utterly ; and the manner of pleading ic ſhews always when it is 
a common Recovery, and when not.Wherefoze it was adjudged foz the Defendanc, 
Vid. Mich. 41 & 42. C. B. Pl. 62, White verſus V Veſt, Trin. 42 Eliz. rot, 3417. 

Cro. 792. Croo. laſt publiſh'd. 


Caſe 2 43. 


Fine by an In- Ikan Infant being a Feme Covert levy a Fine with a Gꝛant and Render to her 
fant a Feme (elk in Tail, oz foz Life,and the Yugband dieth, the Wife may not take advantage 
— wk che If her Nonage, and have a Mrit of Erro; to reverſe the Fine,foz ſhe is Tenant of 
R — — © the Land, and cannot have a Writ of Erroz againſt her ſelf, and ſo ſhe is without 
ſelf. remedy, And ſoit is inthe caſe of another Infant, he may not have the advantage 


Writ of Error, of his age, Hil. 40 Eliz. B. R. Owen's Rep. 3 3. 
Caſe 244. 


T. B. ſeiſed in Fe conveys to T. his Son and his Wife and the Heirs of their 
f bodies 


Chap. 2. Of a Fine. LB =, MM 
dies fo2 a Jointure fo} his Wife, T. the Father dies, T. the Son and his Wife en⸗ Fine by che 
ters, and ſeiſed in Tail have Ilſue P. and I; T. the Father dies, and p. the elveft —— 
Son levies a Fine in life ol the Pother Tenant in Tail, and dies wirheut Allue. 705 in Tat, 
Whether this Fine levied by the eldeſt Son, living the Pother Tenantin Tail, „hat bar co 

and dying without Iſſue,ſhall bar T.the ſecond Son. All agreed that this Fine levied che 18uc. 

by the eldeſt Don, who was never ſefſed by fozce of the Entail, and died without 

Illue befoze the Entail deſcended upon him, is not a Fine within 3 2 H. 8. noz 

4 H. 7. to bar the Entail, And in a Formedon en deſcender, his Bꝛother ſhall nes 

ver name him; but had heſurvived, the Bother Tenant, cc. this Fine had barrey 

the Bꝛother, and not like Archer's Caſe, Berkly compared it, where Father is At⸗ ; 
_ "taint, living Gzandfather, and hath Jſſye a Don, and dies, after the Gzandfather  . _ 
dies, the Land ſhall eſcheat, And ſo had eldeſt Son been Attaintev,and die living the Auaioder of a 
Father, who dies, the pounger inherits : but had he bien attainted and ſurvived the Son en life ef 
Father, otherwiſe. And ſo Lands deviſed in Tail, when he attains 25 pears, and che Father. 
befoze levies a Fine, after attains to the ſaid age of 25 years; this Fine bars the 

Iſſite, Bradſtock againſt Scovel & al. T. 11 Car, Cro, 1, 313, 


Caſe 245. 


In Trin. 39 Eliz. in the Caſe of Dover and Scratfield, the Caſs was; H. 7. gave FinebyDifſci- 
Land in Tail to Verney,the Jſſue of Verney was villeited,and a ſtranger in Seiũn 5 - 323 
levies a Fine with Pzoclamiations, and five pears paſs, the Reverſion ſtill in the Gift of the . 
Crown. In this caſe it was ſaid by Walmſly Juft. chat the Illue only is bound in King, how it 
— 42 ng the Fink is levied, but no other Iſſues, by 3 2 and 34 H. 8. Moor's Rep, ſhall bar. 

Calc i 65. 


Caſe 246. 


Ji Hil, 37 Eliz,B,R; in the Caſe of King and Hunt, tt was thustgrhe Tenant in ms gf 
Tail did enfeoff his Don of full age, and after piſleiſed him, and levied a Fine with ter a Pee. 
Pꝛoclamations, and befoze the laſt Pꝛoclamation the Son enters and makes a Fes ment to, and 
offment, and now the Pzoclamations expire, and the Father and Son die; the Fe- Diſſe iin « bis 
offee makes a Leaſe fo years to a ſtranger, and dies ſeiſed, and againſt his Jflue in on. 
by deſceut the Tenant in Tail bzings a Formedon, and recovers by a faint defence; 
the CTermoꝛ foz years bzings an Ejectione firmæ being out. In this caſeic ſemed to 
the Court that he might fallifie the Recovery, fo the Court conceived alſo that the Recovery. 
Entail was bound by the Fine with Pzoclamations, But foz that it appeared bp E*!6f+ing. of ic; 
the Plea, that the Fine was levyed tothe Weſſer foz Years himſelf,and it being not Extinguiſhe 


averred to any other uſe, his Term was extinct, and he cannot falſifie. Moor's Rep, Tem. 4 


caſe 507. — 3 
: Caſe 247. 


In Paſch, 41 Eliz. the Eaſe of White and Gerith is thus repozted by Moor. In Fine with a 
the Common Bank, Replevin of a Pare taken 10 April 40 Eliz, at Shaw if the render of the 
County of Wilts, the Defendant made Conulance as Bailiff to Sir Walter Long, Er ande 
and ſhewed a Fine levied 4 Mar. of the Land by Andrew Bainton and Edward 
White to Robert Long, Father to Sir Walter Long, with a Render of the Land to 
Edward White rendzing 5 |. pearly Rent, with a clauſe of Diſtreſs, the Remainder 
of the Land to Andrew Bainton and his Veirs, and ſet fozth the death of Robert 
Long, and the deſcent of the Rent to Sir Walter, and that he avowed as Bailiff 
to Dir Walterzand the Plaintiff demurred. And it was adjudged foz the Plafntiffs — __ 
foz the limiting of the Remainder of the Land by Robert, to whom the Rent was Exinguifh» 
firlt reſerved, upon the tender of the Land entailed, was an Extinguiſhment of the meac «fs -- * 
Rent, and it cannot go in Remainder. Moor's Rep. caſe 795. e Rer. 


Caſe 248; 


In Paſch. 20 Eliz, the Caſe of Jackſon and Darcy,it was thus. renan in Tall, 
| the 


176 
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Fine by Te- the Rentainder to the Ring, levien a Kine with Pꝛoclamations:and it was held that 
nant in. Tail, this ſhall bind the Aſſue, notwithſtanding the Saving in the Dtatute of 32H. 8, 


Remainder in 


the King. 
Recoveries. 


whereofche Reverſion is in the King; foz here is no Keverſion,but a Remainder in 


the King. And the Statute ok 34 H. 8, chap. 20. of Kecoverics hath a Pzovilo ge⸗ 


neral that willeth, that no Act done by the Tenant in Tail ſhall be pꝛejudicial to 
the Iſſue this is to be intended where the King is Donoꝛ, and not otherwiſe. And 
therefoze the general wozds of this Law may not reitrain the univerſal Law made 
in 32 H. 9. And here it was adjudged that che Jſſne ſhall be barred 3 and pet this 


- doth not deveſt the King's Title, no2 make a Diſcontinuance, fox the Cognize 


hath the Fee determinable upon the Tail, Moor's Rep, caſe 258, 
Caſe 249. 


Fiae levied of , Hil, 31 Eliz. C. R. Jo. Bellamie's Caſe was this: I. S. ſeiſed of Land in Fee by his 


a poſſibility, 
what Bar. 


— 


Indencure of 
Uſes to lead 
the ufes of a 


Fire ti be le- 


vied. 


Fine levied to 
him that hath 
the Land, how 


taken. 


e Arie 


Mill deviſed it to E. his Wife fo2 Life, and that when R. his Bꝛother ſhould come 
to the age of 25 years, that he ſhould have the Land to him and the Heirs ok his 
body: J. S. died, and having Iſſue of his body, F. befoze he came to twenty five pears 
of age levied a Fine of the Land with Pꝛoclamations in the life and during the 
Seiſtn of E. to I. D. It was a queſtion in this caſe if this Fine ſhould bar the Eft ate» 


tail; and it was the opinion of the Juſtices that it ſhould. - And the Lozv Zouch-s 


Caſe 29 & 30 Eliz. was vouched, where Tenant in Tail diſcontinued to E. in 
Sit, and afterwards levied a Fine to B. in that caſe, albeit partes nis nihil habue- 
runt, pet the Fine did bind the Entail. Foz the Fine by the Statute is not any 
matter of Etoppel oz Concluſion, but by the Statute doth bind and extinguiſhthe 
Eſtate⸗tail and the Kight of it. And Judgment was given that the Eſtate⸗tail by 
the Fine was utterly barred. Leon. 2 part, 36, 37. 


Caſe 250. 


Upon an evidence given to a Jury in the King's Bench, in an Ejectione firmæ, 
the Cale appeared to be thus:That Dir Roger Lewknor Knight,being ſeiſed in Fee 
of the nnoz of South Myms, made an Jndenture Anno 11 Hf. S. by which In⸗ 
denture he lealed che laid Pannoz to twenty perlſons, to the uſe ot Andrew Windſor, 
afterwards Lozd Windſor, and Henry his Son, and the ſurvivoz of them, as long 
as any of the laid perſons named in the laid Judenture ſhould live; and farther Co⸗ 
venanted by the ſame Indenture to ſtanvſeiſed of the ſaid Manno to the ule ot the 
ſaid Andrew-and Henry, and the ſurvivoz of them, during the Lives of any of the 
ſaid Feoffees named in the ſame Jndenture; which Died was made without Liverp 
and Sciſin ; and reſerved upon it a- yearly Rent, and afterwards the Don died: 
And in 22 Hl. 8, a Fine waslevied by a ſtranger upon a Releaſe to Andrew ei 
Windſor ; and afterwards 34 H. $.-Andrew4Logd Wind ſor made a Leaſe to one 
foz Years and died, and made William and Edmond his Sons his Executozs; and 
afterwards William his eldeſt Son, being Lozd Windſor, 2 & 3 Phil. & Mar. made 


;  aLeaſeof the ſame Land unto another, to begin after the firſt Leaſe ended; which 


7 William died, and the Lozd Windſor that now is accepted the Rent, and of late 


 Thenwgarecoles it the Executoꝛs of the Lozd which have the Rent, ann co whom 


time agred with one Vaughan, whs had married the Heir of Dir Roger Lewknor, 
foz the Reverſion in Fee; and afterwarys the Leaſe made by Andrew Lozd Wind- 
ſor 34 H. 8. ended in the fourteenth pear of the Reign of the Queen that now is; 
whereupon the ſecond Leſſee, that is to ſay, the Leſſee of Wilham Log Windſor, 


entred, and being ouſted he bꝛought the Ejectione firmæ, and then, and pet one of 
the twenty. Feoffees of Dir Roger Lewknor is alive, ſo as the Eſtate of Ceſtuy 


2. yy is not as pet determined. And now the Queſtion upon the firſt part ot the 


Evidence. ts, If this latter Leaſe made by William Lozd Windſor be a good Leafe 
dz not, and who ſhall be (aid Deccupant.z foʒ when the Loz3d Andrew died; then the 


Leſſee (as Catlin ſaid) ſhall not be ſaid in otherwile than accoꝛding to his Leaſe, 
when his Occupation by Leaſe was lawfulſbefp2e;and he who ſhall be ſaid Ocrupant 
ſhall have a Free-hold,and ik he ſhould be Dccupant he ſhould be in by a new Title. 


\ 


Chap. 2. OA Fine. 


the ſame is paid by the Leſle, ſhall be ſaid Occupant: and he conceived that they 
ſhould not, although that they enter. unleſs they claim the Fre-hold at the time of 
their Entry; foꝛ it they enter generally, it ſhall be intended accozding to the Mill 
as Executozs; and if he had granted his Eſtate to another, there after his eat 
the G2ante& ſhall be ſaid to be in by reaſon of his Gzant,and not as Dccupant;aud ſo 
if he would deviſe his Eſtate,the Deviſee ſhall be in by reaſon of the Devile, and not 
as Occupant: which Tale of DeviſeSourhcore denied, that he ſhould not be in by rea⸗ 
ſon of the Devile, when his Eſtate determines with his death; but ik the Deviſee en⸗ 
trech by foꝛce of the De vile, he ſhall be in as an Dccupant. And allo Southcote de⸗ 
nied that which had been ſaid, that the Leſſee foz-pears who holdeth the Lands after 
the death of Aodrew Lozd Windſor ſhould not be an Occupant; foz, as he ſaid, 
the Lelles being in poſſeſſion after the death of the Lozd Andrew ſhould be ſaid Oc⸗ 
cupant, and no other; foz the Executozs of the Lozd could not be Dccupant by the 
having of the Kent, becaule they had not the poſſeſſion of the Land,foz none ſhall be 
Occupant but he who is in polleſſion. Whiddon ſaid, That if the firlt Leaſe made 
by Andrew Kozd Windſor was now in eſſe, and that an Ejectione firmz was 
bzought upon that, that the Leſſe ought to aver, That ſome ofthe Feoffes fo 
whole Lives, gc. were then living, Southcote, If a Przcipe quod reddat ſhall be 
bzought, againſt whom ſhall it be bꝛought, againſt him in the Reverſion oz agajnſt. 
him in Poſſeſſion? And ik ic ſhall be bought againſt the Tenant in Poſſeſſion, then 
he ought to have the Free-hold,foz it cannot be bzought but againſt one who hath a 
Free-hold at the leaſt. And then if the Lozd William Windſor had nothing in the 
Land, then how could he make this Leaſe tothe Plaintiff that now is, when the firſt 
Leſſe& continueth Occupant after the death of the Lozd Andrew, during the life of 
Ceſtuy que vie: And as to the Fine, the queſtion did farther ariſe, if the Lozd An⸗ 
drew Windſor ſhould have a Fe-ſimple by that Fine; foz being levied, as Catline 
ſaid,it cannot be to the ſirſt uſes,becauſe a Fine upon a Releaſe cannot be intended 
to the uſe of any other but to him to whom it is levied,unleſs an Uſe be expzeſſed in 
the Fine, oz by another Deed. And upon a Fine levied upon a Releaſe made untg 
Tenant foz Life by a ſtranger, the ſame is nota Fozfeiture of his Eſtate; but if Tes 
nant foz Life taketh a Fine Sur conuſance de droit come ceo, &c, the ſame is a 
Fozfeiture z and although a Fine levied by thoſe who have not anp thing in the 
Lands be void, yet here it is not ſo: and it ought to be pleaded ſpecially and ſhewed, 
that he had not any thing in the Land at the time the Fine was levied,as Anderſon 
ſaid. And Cacline ſaid, That this Fine was not without good advice, fo the Lozd 
Brook and others who were learned in the Law were of Councel with the Lozd 
Windſor in the levying of this Fine, ſo as the intent was to ſettle the Fe-ſimple in 
himlelf by the Fine, and not that the firſt uſes ſhould and after that;and thereupon 
he put the Caſe of purnam and Duncomb, which hath much reſemblance in this 
Caſe, which he argued when he was Serjeant, and held the ſame opinion as he 
holdeth now; aud therefoze he laid, that although the purchaſe was but of late time 
ol Vaughan and his Wife, yet the Fe was in the Lo2d Windſor befoze, and this 
manner of purchaſe was to no other end but to diſcharge the Land ofJncumbzances, 
as appeareth by the ſmall ſum which was paid, the Land being of a great pearly va- 
lue. And as Vaughan confeſſed, he took this ſum of mony, becauſe that his Coun⸗ 
cel infozmed him that the Fie⸗ſimple was in the LozdWindſor befoze, and that 
otherwiſe he would not have ſold it at ſuch a pꝛice. And he laid, That befoze that 
Agr&ment the Lozd Windſor told him, that he had the F&-ſtmple in himſelk: 
whereupon Vaughan asked him wherefoze he paid the Rent; to whom the 109 
Windſor anſwered, That he paid the ſame during the lives of the Feoff&s, bus 
after their deaths he paid nothing; but notwithſtanding chat payment, that the F&- 
ſimple remained in him, and that his Councel adviſed him to pap the Rent to the 
Heirs of Lewknor, who was the Mile of the ſaid Vaughan, And Catlin ſaid, That 
if a Fine be levied upon a Releaſe in a Scire facias agatuſt the Couttſo2,he ſhall not 
plead, that the Conuſs had not any thing in the Land at the time of che Fine le⸗ 
vied. And he ſaid farther,that if a Difleiſoz be, and the Diſſeiſee levieth a Fine up⸗ 
on a Releaſe, that thereby his Life is gone. | ns 5 
Aud Note, that as to the pzincipal caſe * was of opinion; that the AE 
a 
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was not gained by the Fine levied by a ſtranger to him who had the uſe, befoze the 
Statute of 27 H. 8. and that if no Fe-ſtmple was in the Loꝛd Windſor at the 
time of the Leaſe made by him, that the Leale could not be good, noz the Acton 
maintainable. And becauſe the Court was divided in opinions in both points, 
Catlin commanded the Jury to Find a ſpecial Uerdick. Mich, 15 Eli z. B. R. the 
Lord Windſor's caſe, Leon, 3 part, 36. 


In Treſpaſs,the Caſe was thus: King Henry the 8. in the 27 year of his Reign 
gave the Mannoz of D. to Dir Edward Boynton Knight, and to the Heirs males of 
his body; Sir Edward Boynton had Iſſue Andrew his eldeſt Son, and C. the Defen- 
dant his younger Son, and died: Andrew Boynton covenanted by Indenture with 

Covenant to the Loꝛd Seymor,that the ſaid AndrewBoynton would aſſure the ſaidannoꝛ to the 
levy a Fine, ule ok himlelk foꝛ Life, the Remainder to the ſaid Lozd and htsYeirs:The ſaid Lozd 
and to whac Seymor in recompence thereof. ſhould aſſure other Lands to che uſe of himſelf foz 
uſes, how tu - Ilie, the Remainder to the uſe of the laid Dir AndrewBoyncon in Tail, who 37H. 8. 
Ken, levied a Fine of the ſaid Pannoz without Pꝛoclamations to two ſkrangers, to the 
The Covenan- Uſes actoꝛding to the ſaid Agreement, And befoze any allurance made by che laid 
tee ro whoſe L02d, the ſaid Lozv was attainted of Treaſon, and all his Lands were foꝛfeited co 
uſe, &c-i3 at- the King, And afterwards the ſaid Andrew Boynton made a ſuggeſtion to Queen 
Tse Mary of the whole matter; and upon his humble Petition the laid Queen by her 
cate Letters Patents reciting the ſaid Piſchief, xc. & præmiſſa conſiderans & annuens 
petitioni illius, granted to him the Pannoz afozeſaid,and farther de ampliori gratia 
ſua; releaſed to the ſaid Andrew Boynton all her Right, Poſleſſion,#c; which cams 
to her ratione attincturæ prxdit?, vel in manibus noſtris exiſtant vel exiſtere de- 
berent. After which, vz. 5 Eliz. Andrew Boynton levied a Fine to the Plaintiff 
with Pzoclamations, and died without Illue; and the Defendant as Jſſue in Tail 
entred. Puckering Derjeant ; It is to ſe, 1. It by the woꝛds of the Letters Patents 
of Niteen Mary, viz. de ampliori ſua Gratia, &c. the Reverſion in Fee which the 
Quten had, paſſed oz not. 2. Admitting that the Keverſton did not pals, then ik the 
Fine levied by Andrew Boynton 5 Elz. to the Platntiff, the Reverſion being in 
Fine without the Quien, be à Bar to the Iſſue : ko when the firſt Fine was levied 37 H. S. which 
Proclamations was levied without Pꝛoclamations, the ſame ſhall not bind the Jſſue in Tail, nei⸗ 
— [fue ther as to the Right noꝛ to the Entry, fo2 it is not any Dilcontinuance, becauſe the 
1 85 Reverſion is in the Bing as of things which lie in Dilcontinuance, Nent, Common, 
ec. foz ſuch Fine is a Fine at the Common Law, aud not within the Statute of - 
4 H. 7. and ſuch a Fine is void againſt the Jſſue. But ifſuch a Fine without Pꝛo⸗ 
clamations be levied of a thing which lieth in Dilcontinuance, then luch a Fine is 
not void, but voidable by a Formedon. Audtherefoze this Fine in the Cale at Bar, 
being levied without Pꝛoclamations of Lands entailed, whereof the Reverſton is in 
the King at the time of the Fine levied, ſhall not bind the Alue, and by ſuch Fine 
the Conuſee hath nothing; which Fee was fozfeited to the Queen by the Attain- 
der of the Loꝛd Seymor;and that the Quten immediately reftozed to Andrew Boyn- 
ton, becauſe the Low Seymor had not accoꝛding to agreement betwixt them aſlured 
his Lands to the ſaid Andrew Boynton in recompence; foz the Jndentures them⸗ 
ſelves were not ſufficient to raiſe any Ule. Ste acc. i Mar. Dyer 96. As to the point 
he tonceived, That nothing paſſed of the Reverſion;foz the Gzant hath referenceto 
the wozds, All his Right, Poſſeſſion, ec. which came to her ratione attincturæ, and 
all the reſidue ofthe Gzant ought to have reference to that, to the ratione attincturæ 
przdi&, which was the foundation of the whole Gzant: and here the intent of the 
Qucen was not to other intent, but only to reſtoze Andrew Boynton to the ſaid 
Pannoz and to his antientCſtate in it. And nothing appears in the ſaidLettersPas 
terits by which it might appear, that theNucen was appꝛiled of theReverſion which 
the had by deſcent,and therefoze the ſame cannot paſs by general wozds, It theKing 
grants the goods and chattels of all thoſe who have done any Treſpaſs foz which 
vitam amictere debent, the goods of him who was attainted of Treaſon ſhall not 
be fozfeited oz granted by ſuch general wozds, 8 H. 4. 2. the King grants _ 
| Catalla 
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Catalla Tenementorum ſuorum qua litercunque damnatorum, the ſame doth not ex- 
tend to the Goods of him who is condemned oz Trealon. De 22 Aſſ. 49. Do in 
our caſe che Patent ſhall not lerve to two intents, and not paſs two Intereſts by 
theſe general wo2ds;aud then nothing palleth but the Fer determinable, which was 
con ve ped to the Loꝛd Sey mor, and fozfeited by the Attainder. Then it is to be con- 
ſidered, how after the laid Gꝛant the laid Andrew is ſeiledʒ and he conceived that he 
ſhould be in ok the laid Fee determinable, and not of an Eſtate in Tail againſt his 
own Fine ; and then it he be not leiled by fozce of the Tail at the time of the Fine 
levied, 5 Eliz. the ſame Fine cannot bind the Entail. But admitting that at the 
time of the ſecond Fine levied he was in of an Eſtate in Tail, yet that Fine 
ſhall not bar the Iſſue; foꝛ firſt, chis Fine cannot make any Diſcontinuance,becauſe 
that the Reverſion in Fe is in the King, which is not touched by the Fine. er the 
Cale of Stuaders, where. A. makes a Leale fo2 years to begin at a day to come, and at᷑⸗ 
terwardslevies a Fine to a ſkranger, with Pꝛoclamations, and the five years paſs, 
and afterwards at the day of che beginning of the ſaid Leale the Weller enters; his 
Entry is lawful, and he ſhallnot be bound by the Non-claim : and ſo it was av- 
judged in Saunders and Starkic's Cale. Vide inde Saffia's caſe, 3 Jac, Cook 5 part, 
123,124. After the making of the Statute of 4 H. 7. ol ines, it was much doubt- 
ed, if the Iſſues of common Tenants in Tail ſhould be bound by a Fine with Pꝛo⸗ 
clamations, becauſe upon the death or their Anceſtoꝛs they are as new Purchaſozs 
per formam Doni; and therefoze it was pꝛovided by 3 2 H. 8. that the ſatd Statute 
of 4 H. 5. ſhould extend to ſuch common Entails, but there was no doubt of an 
Eſtate⸗tail of the rift of the King. And ſee Mich. x 5 & 16 Elz. Rot. 1474. between 
Jackſon and Darcy, in a partitione facienda:the Caſe was; Tenant in Tail, the Re- 
mainder to the King after the Statute ot 32 H. 8. levied a Fine with Pzoclama- 
tions, and it was adjudged that the ſame. ſhould: bind the lues. The Act of 
32 H. 8. doth nst extend but where the Reverſton is in the Bing, but no mention is 
there of a Remainder : becauſe that che wozys of the ſaid Act are general of all Te- 
nants in Tail, the makers of the Act perceiving that it might be doubted that the 
- generality of the woꝛds might include all Eſtate⸗tails ot the rift of the King, they 
reſtrained the woꝛds in a lpecial manner, as appeareth by the laſt Pzovilo ofthe 
ſame'Ad;noz to any Fines heretofozefevied v3 hereafter to be levied by any perſon 
oz perſons of any Mannoꝛs, cc. befozecthe levying of the laid Fine given, granted 
oꝛ aſſigned to the perſon oz perſons levping the laid Fine; oz to any of his oz their 
Anceffozs in Tail by Letters Patents.o2 Art of Parliamentzthe Reverſion whereof 
at the time of the levying of ſuch Fine. was in the Ring, and ſo ſuch Eſtates are ex- 


cepted: And that in ſuch Caſes where ſuch Fines are levied, they ſhall be of ſuch 


fo:ce as they ſhould be if the ſaid Act had not ben made; and therefoze it ſeemed to 
the laid Parliament that ſuch Eſtate⸗tails ot᷑ the gift of the King were not bound 
by the Statute of 4 H. 7. fo2 otherwiſe the ſaid P;Fviſo o Exception had been fri- 
volous. Walmſly Serjeant, to the contrary: and he agreed that the firſt Fine was 
not any Dilcontinuance, and pet heeonretved it is not altogether void againſt the 
Iſſues befoze*that they enter, foz no Right remains in the Conuſoz againſt his 
Fine; and alſo he concetved that this clauſe; ex uberiori gratia, did extend to paſs 
moe than paſſed befoze,-foz he conceived that the Quien intended moze liberally, 
(viz.) the Reverſion, koz this is not any matter of Pꝛerogative, but the ſame is a 
matter of Intereſt, which might alls in che Rings Cale pals out of the King by ge- 
neral wozds. Se 3 H.. 6 & 7. Br. Patents 48. A Gzant of the Ring ex inſinuatione 
doth not hinder the fozce ol the woꝛds ex mero motu. And it was the opinion of the 
whole Court; That the Reverſton which was in the Bing did not pals by that 


Gant; koꝛ the whole [cope of che Patent was, as he conteived, to grant only that 


which the King had then ratione attincttræ. Anderfon tonceived the Patent in- 
luflicient, becaule the Peticton was not full and certain: allo he ſaid that ex ſpeciali 
gratia, &. would not help this cauſe, fo2 the Eftate-tail ia uot recited, but only 
that he was leiled de ſtatu hæreditario, &c. ſo the Quien was deceived, cc. Periam 
contrary, The uten was adviſed olche milchiet, and granted ſuch E ſtate, with which 
he departed by the Fine. And as to the other point, -Walmſly conceived that the 
Fine with Pzoclamations ſhould bind af Ts td-theDbyjection which — 
815 a 2 


179 


7 


Fine by one 
Parcener to 
another, 


Fine a Bar of 


Domer by 


Non - claim. 


Of x Fine. Chap. 2. 
bien made, that the-Conuſoz at the time ok the Fine levied was not ſeiſed-by force 


of the Entail, the ſame had bien a good matter to have alledged to avoid a common 


Recovery in the Tenant to the Præcipe, but not to this purpoſe ; fo; if there be 


Tenant in Tail, aud he levp a Fine, although he was not leiled at the time of the 


Fine levied by fozce of the Entail, yet luch a Fine ſhall bind the Jſue;ſo if Tenanc 
in Tail diſcontinueth,and dilleileth the Dilcontinuce, and lo levies a Fine: and he 
concetved that the Illue in Tail is bound by the Statute of 4. H. 7. even of the 
Gift of the King. De 19 H. 8. 6, and 7. where it is holden, that the Iſſue in 
Tail is bound by the Statute of 4 H. 7. And where it hach been objected, that it 
doth not extend but to ſuch Fines which make Diſcontinuance at the Common 
Law, the ſame is not ſo;fo2 if Tenant in Tail of a Rent oꝛ Common levieth a Fine 
with Pzoclamations, it is clear that the Iſſues ſhall be barred by it. And he much 
relied upon 29 H. 8. Dyer 32, Tenant in Tail of the Gift of the King levieth a 
Fine, oꝛ ſuffereth a common Recovery ; although it be not a Diſcontinuance, be- 


cauſe the Reverſion is in the King, yet it is a bar unto the Jſlte. But note that 


that was befoze the Statute of 34 H. 8. Sie Wiſeman's caſe, 27 Eliz, Cook 2 part. 


And ſ& the Lozd Stafford's caſe 7 Jac. Cook 8 part, 78, Segar and Boyntoa's caſe, 
Mich, 21 Bliz, Co, B. Leonard 3 part, 74+ 


Caſe 352, 


Trin. 3 Mar. the Caſe was, Tenant in Tail made a Feoffment upon Conditi⸗ 
on, and died, having two Siſters inheritable to the Tail; the one of them doth le⸗ 
vy a Fine Sur Releaſe with P2oclamations to the Feoffce of the whole Land and 
five pears pals: In this Cale it was moved fo; a Nueſtion, Whether the other 
Differ be barred of her moiety. Dyer 117. 


Cute 233. 


In Dower againſt Ficzbugh, who pleaden in Bar a Fine with Pzoclamations, 
and five years paſſed after the death of the husband, of whoſe Seiſin ſhe demanden 
Dower ; to which the Demanvant ſaid,'that within the five pears after the death 
of her Husband ſhe bzought a Writ of Dower againſt the now Tenant, and des 
livered the ſame to the Sheriff, ec. hut did not ſhem that the Writ was returned, 
upon which the Tenant did demur in Lam. Jt was holven by Periam Juſtice, 


What Claim is That the Fine is not avoided by ſuch manner of Claim; foz the woꝛds of the Sta- 
to be made to tute are, L So that they purſue their Claim or Title by way of A&ion or lawful 


avoid a Fine, 


Aatient De> 
mein. 


Cuſtom de- 
royed by 
Fine ox Rez 
Cevery. 


try within the five years; ] but here the Demandant hath not purſuedtc. there- 
foze the ſhall not be retained by the ſaid Scatute, Firzhugh's caſe Hil, 30 Eliz. 
Co. B. Leonard's 3 part, 227. 


Caſe 354; 


Amanleviesa Fine at the Common Law of Laud in Autient Demeſn, which 
is in the nature of Gavelkind z thecourle is not altered. Quzre, Dyer 92, Ann 
there, bythe better opinion, it is not gone: But that which makes it queſtionable 
is, that things that are by reaſon of others, are in the ſame plight, And foz that in 
caſe of Recovery of Land in Burrough-Engliſh erroneouflp, the youngeſt and not 
the elveſt- Son ſhall have the YWric of Errod: and in caſe of Gavelkind all the 
Sons hall have it, tos they are to have the Land. But it ſems in this Caſe the 
Law is otherwiſe, and that the Cuſtom of parting amongſt males is gone; foz 
this Cuſtom doch not run with the Land ſimply, but is by reaſon of Antient De- 
meln, and not to be relembled toGavelkind3 foz there, notwithſtanding a Fine oz 
Recovery; the Cuſtom ſhall continue, arid ſhall run with the Land. 14 H. 4. 5. 


Caſe 255. 


In Mich. t6 Jace it the Caſe of Ecington aud Errington in an EjeRione 2 


V 
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the Caſe was this: R. E. and k. his Wife were ſeiſed of the Land in queſtion as 
Tenants in ſpecial Tail, the Reverſion in Fe in R. he dies; A. the Reverſtoner Fi9 in the 
and the Iſtue in Tail by his De indented, and in the life-time of K. the Pother, — 40 
makes à Leaſe fo2 fozty years to R. E. aud this to begin after the death of K renn ä 
dꝛing koz the lame a certain yearly Kent, and dies; the Reverſion deſcends and Leaſe made by 
comes to J. E. who in the life-time of K. levies a Fine Sur conuſance de droit the Heir in 
come ceo with Pzoclamations with her Pusband of this Land — J. S; the Reverfion- 
Pꝛoclamations are had, afterwards K. the Mother dies, the Conuſe of J. enters, 
the Leſſee of A. the Don re-enters, and being ouſted by the Conuſe, hzings his 
Action by his Lell of Treſpals and Cjectment, And the only Queſtion wass, 
Whether the Conuſee by Fine with Pꝛoclamations ſhall now avoid this Leaſe foz N 
years foꝛmerly made by the Heir in Keverſion,who was then inheritable to both the N Fine, 
Eſtates, ( {ci}, ) the Eſtate⸗tail and the Eſtate in Fee-ſimple : But no Judgment 1 
was given in it; foz it was ended by Agreement, But it was there held by le- 
ming Chief Juſtice and Williams, that if J. had acknowledged a Statute in the ee F 
life-time of the Pother, and after levied a Fine with Pꝛoclamattons, the Pother 8 ya 
died; that this Statute ſhall be extended: and that if the Don in the life-time of - 
the other had acknowledged a Statute and died, and the Daughter levied a Fine 
in the life-time of the Bother, the Bother died; that this Statute may be exteno- 
ed, and that the Leaſe was good, and ſhall begin aud have codtinuance pꝛelentlp, 
and is not to be avoided by the Conuſee of the Fine. And they held, that by the 
Fine the Eſtate⸗tail is quite gone, barred, and extinc, Coo. 3. 5x. to the Conu- 
ſee, who may not avoid the Leaſe foz pears, and it is a Fee-ſimple abſolute in him: 
and as to the Pꝛiviledge of the Eſtate⸗tail, the Iſſue only in inheritable. If a 
Leaſe be made by Husband and Mile of the Mifes Land, the Mike dies, the 
Pusband may not avoid this Leaſe by him made. If Tenant in Tail enfeof his 
Iſſue, who at his full age makes a Leaſe fo2 years, the Father dies, yet may he not 
avoid this his Leaſe. Dyer 51. Litt. 147. Croke Juſtice, The Conuſee hall not | 
avoid this Leaſe. Fleming Chief Juffice, The Conuſe cannot averr the Conti- Avermene. 
nuance of the Eſtate⸗tail. Williams Juſtice, If Tenant in Tail, the Reverſion- | 
to him in Fee, do acknowledge a Statute, and afterwards levy a Fine, this Sta- Statute⸗ 
tute is good, neither ſhalt the ſame oz the Elegit upon it be avoided by the Conu⸗ 
ſx, Fleming Chief Juſtice, The Conuſee may not have the benefit of an Aver⸗ 
ment, as to ſay andaverr that the Eſtate⸗tail (after this Fine ſo levied) hath any 
Continuance. All the Judges agreed, that the Conuſee may not avoid this Leaſe 
Foz years. Cook Chief Jultice, It the other had died in the life-time of the Don, 
the Leaſe had then bern good p2eſently, and it ſhall be good againſt him bp wap of Eſtoppel 
Eſtoppel. Cook aud Doderidge, It Tenant fo life graut a Rent-charge, and he | 
in Reverſion grant a Rent-charge, the Tenant doth ſurrender to the Keverſſonec; 
the Land ſhall now be pzeſently charged with two Rents, but the Charge of the : 
Lell ſhalt have the pziozity. The Iflue in Tail levies a Fine in the life-time of Eftace-rail bar: 
the Mother, the dies; in this caſe the Conulſee ſhall have the Land, the Effate-tail red, not ex- 
is not extinct, but barred, and the Donoz in whom the Reverſion was ſhall not inc. 
have this, the Fine levied inthe life-time of the:-Ancefo2 doth bind in point of the : 
Eſtate. And the whole Court held, that the Eſtate⸗tail is not extinguiſhed, but Extinguiſh- 
barred. Dc there ſome other things in the Argument of the Judges; Bulſtr. 2 part, ment. 


42, 43> 44+ 


Caſe 236. 


A Fine was leviedto A. to the uſe of B. foz life, the Remainder to E. in Tail, were & 10 
thei Nemainder in Fee to B. pzovived that if B. pay 100 l. that he ſhall have Tail an Uſe will S 
— 1 — expectant, In this cale, upon the payment the Uſe ſhall ariſe accopding- iſe. | 
Y. Dyer 314. | 


Qiſe 257 
In paſch. 17 Eliz. iu the Caſe of Lane anb Couper B. R. it bas thus: That Wer 
| kite 


* 
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Recovery, and [eifed in Fee ſuffered a common Recoverp to S. and F. Mech. 28 H. 8, to che in⸗ 
the Uſes there · tent that they ſhould make an Eſtate to him and E. his Nile foꝛ their lives, the 
5. Remainder ſeniori puero of the body of the Husband in Tail, the Kemainder over 
Recoverors in F& tu one Kinnerſly:The Recoverozs made a Feoffment atcozdingly in 2Ed.6. 
malte 2 Feoffs andafter Humfriſon covenants by Jndenture with the ſaid KennerflyrolevyaFine 
ment. with his Mike to the uſe of himlelf.and his Mike koꝛ their lives, the Remainder 
Covenant fora tg. the uſe ot the eldeſt child of his own body in Tail, che Remainder in Fe to 
Fine, and the Kinnerſly; the which Fine 3 Ed. 6. was levied accozdingly with a general War 
Uſes chereof. rant, and the Mike died, and Humfriſon took another Wife, . by whom he had 
Iſſite a Daughter at firſt, and aftera Son, and died; the Son within age made a 

Leaſe. to the Plaintiff, as in the Declaration is alledgen, but no mention in the 

Verdict ol any Rent reſerved; the Defendant as Servant of the Daughter entred 

upon the Lellæ, Er fi, &c. In this caſe it was reſolved amongſt other things, 

The Uſes of a x, That the Recoverozs were ſeiſed to their own uſes by the intent of the Reco- 
Reæcorerr. verp till the Execution of the Eſtate again in Humfriſon and his Wife, foz other- 
* wiſe they cannotlawfully make an Eſtate to him that ſuffereth the Recovery again 


Name of Pur- ag they dught to do. 2. That ſeniori puero is a good name of purchaſe by way 


chaſe. ol Remainder, he being not in rerum natura at the time of the Limitation: And 
this diverſity was taken herein between a Limitation of a Remainder to a perſon, 

that albeit not in eſſe at the time, pet in eſſe befoze the particular Eſtate ended, and 

in general wozds, as to the right Beirs of J. S. oz to the Wife of J. S. that hall 

Remainder in be, and the lite; and where it is in ſpecial wozds, as to J. the Wife of A, S. &c. 
Abcyance: 3. That the Remainder is in Abeyance, and not at Eſtate⸗tail executed. 4. That 
the Remiainder-in Abeyance is pzeſerved, and the Eſtate is not turned to à Night 
Remainder by the Fine of the particular Tenant. 5. That the Marranty being Collateral 
_ inder Hall bind the Remainder in the Son, 6. That within the woꝛd ſeniori puero 
ſenior — is tompꝛehended Bon 02 Daughter, and that the ſhall take by the Remainder, 
in a Fine, hom 7. That the-Leaſe-of the Infant without Rent reſerved was not voidable only, 
caken. * but void. 8. That any Averment map lie foz the Daughter upon the Fine that 
Leaſe by anln · may ſtand with the Fine. And Judgment was given againſt the Plaintiff, Moor“s 


fant. þ phe? 
Averment. Rep. caſe 2 1 ; 


Caſe. 258. 


- In Mich, 14 Jac. Webb and Jucks's Caſe againſt Worfield, it was thus: Jn a 
Writ of Erroz to reverſe a Judgment given in the Common-Pleas {oz the now 
Defendant againſt the now Plaintiff, | $1468 
In which the Plaintiff did declare, that the Defendant 14 Febr. g Jac. at Po? 
nick, in a place called Branceford's Court, took an Ox from the Plaintiff, ad dam- 
num 40 l. 5 | — 8 ; | 45 
| The Defendant did acknowledge the taking ofthe Ox as Bailiffto Elizabeth 
Ligon Widow, fo that the place where, tc, containeth two Acres of Land; and 
that one Anne-Ligon was leiſed in Fee of the Dcite of the Pannoz of Brance- 
ford, &c. in P. afozeſaid, whereof the place where, tc. is parcel. _ N 
That the ſixth of September, 24 H. 8. Anne Ligon did deviſe this to John Pare 
ſons and Anne his Daughter foz ſeventy years after the death of Elizabeth his 
Wife, if they 03 either of them ſhall ſo long live, rendzing 5 J. 45. 8 d. Rent at 
the Annunciation, Chriftmas, Midſummer, and Michaelmas. 
That the eleventh of Auguſt 15 54. Elizabeth Parſons died, whereupon John 
and Anne Parſons entred. | CS 
Fine to the, Anne Ligon dies; whereby the Reverſton deſcended to Sir Rich, Ligon her Son 
uſe ofa mans any Meir, and Dir Richard died, whereby the ſame deſcended to William Ligon 
— Rs his Son and Heir, who died allo, whereby the ſame deſcended to Richard Ligog 
Wife for life, his ſecond Peir, who died alſo, and the ſame deſcended to Richard his Son and 
after of him- Meir, who Hil. 33 Eliz. didlevy a Fine Sur conuſance de droit come ceo, &c. to 
ſelf in Tail, the uſe of himſelf foz like, the Remainder to the ſaid Elizabeth Ligon then his Wite 
afrer in — fo life, the Remainder to the Beirs of the body of Sir William, the Remainder to 
end Rev the Right Veirpof.SirWilliam,- 7% "I 
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The tenth of May, 4 Jac.. John Parſons died. | 

Paſch, 6 Jac, Dir William Ligon and Elizabeth his Mife did levy a Fine to the 
Plaintiff, to the uſe of the Plaintiff foz the life of Sir William, che Kemainder 
to the ſaid Elizabeth foz het life, the Remainder to the Plaintiff in Fee. 

Sir William dies, whereby the Reverſion does remain to Elizabeth his Mike. 

And foz 78 l. 6 d. of the ſaid Rent foz thze quarters of a pear, ending at Chriſt- 
mas 9 Jac. they did acknowledge, tc. and they did averr the Lives of Elizabeth Li- 
gon and Anne Parſons, 

The Plaintiff ſaid, that the Fine levied by Sir William and Eht:zabeth his 
Wife was to the uſe of the Plaintiff and his Heirs, and juſtiſied the putting in of 
the Dr by the Licence of Anne Parſons, Abſque hoc that the Fine was to the uſe 
of the Plaintiff foz the life of Sir William, che Remainder to the ſaid Elizabech 
foz life, the Kemainder to the Plaintiffin Fee, as the Defendants alleged : and 
ſo they were at Jflue, | | 

And the Jury found the Leaſe, and the Deſcent ofthe Keverſion, and the Fine 
33 El:z, and the Uſe, aud the death of John Parſons, ut ſupra. 

And that the 21 dap of September, 5 Jac. Sir William Ligon and Elizabeth 
his Mike did make a Deed of Indenture of the ſaid Tenements in theſe wozds; 
This Indenture made, &c. between them of the one part, and the Plaintiff on 
the other part, whereby Dir William fo2 ſeven hundꝛed pounds, befo2e the enſeal- 
ing and delivery paid to Sir William by the Plaintiff, did covenant, that he and 
Sir William, befoze Chriſtmas next, ſhould levy to the Plaintiff a Fine withP20- 
clamations of the ſaid Tenements; which Fine, and all Fines and Aſſurances 
to be had within ſeven years, ſhould be co the ule of the Plaintiffand his Peirs, 
upon Condition, that if Sir VVilliam and Elizabeth, oz any ofthem, oz the 
Petrs oz Alligns of Sir VVilliam, ſhould pay tothe Plaintiff, oz his Aſſigns, 
nine hundzed fozty chzer pounds at the Annunciation, 1611. that the Eſtate of 
the Plainciff ſhould ceaſe, and that Sir VVilliam and Elizabeth and his Peirs 
ſhould enter, and the Fine ſhould be to the uſe of Sir VVilliam and Eliza- 
beth, and the Yeirs of Hir VVilliam, And Sir V Villiam covenanted with the 
Plaintiff, that he and his Yeirs, until the nine hundzed fozty thꝛeꝛ pounds be 
to be paid, ſhould have and enjoy to their uſe, under the laid Condition, and 
accozding to the meaning of the laid Jndenture ; and if default of payment ould 
be made, then, after ſuch default, the pꝛemilles, and the Rents and p20- 
fits thereof, if ſuch default ſhould be, ſhall be taken and enjoyed to their uſe, 
without any tnterruption of Sir V Villiam and Elizabeth, tc. and diſcharged and 
ſaved harmleſs of all Jncumbzances, cc. made by Sir V Villiam, gc. (except the 
ſaid Leaſe : ) And Dir V Villiam covenanted, that if the nine hundzed fozty ther 
pounds ſhould be paid, to pay to the Plaintiff the Charge of the Allu⸗ 
rance. | 
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Indenture for 
4 Fine, and the 
U ſes of it. 


Paſch, 5 Jac, The Fine was levied by Sir VVilliam and his Mike to the 


Plaintiff: and they found that the 16 of April, 6 Jac. the Conulance of the 
Fine was made at M. in the County of VVilts; and that after the ſaid Co⸗ 
nulance, and befoze the ſaid fifch of September, Paſch, 20 Martii, 5 Jac. the 
ſaid Sir VVilliam made another Jndenture between him and his Wife of the 


Anether In- 


one part, and the Plaintiff of the other part, whereby Sir V Villiam and Eli- denture to lead 
zabeth, foz ſeven hundzed pounds befoze paid to chem by the Plaintiff, che Uſes of a 


did bargain, ſell, and grant to the Plaintiff and his Yeirs the Land 
upon the like Condition as afozeſaiv. And Sir V Villiam did Covenant, that he 
and his Wife ſhould make a farcher Aſſurance by Fine, &c. and that all ſuch 
Allurances ſhould be to the Plaintiff and his Heirs under the ſaid Condition, 
until default of payment; and after ſuch default, to the uſe of the Plaintiff 
and his Heirs abſolutely ; and if payment be made, to the uſe of Sir VVil- 
liam and Elizabeth, and the Yeirs of Sir VVilliam. And the Plainciff did 
covenant, that Sir V Villiam and Elizabeth and their Peirs, until the Annun- 
ciation 1611. ſhould have all the Rents and pꝛofits of the pzemilles, without 
the interruption of the Plaintiff oz his Yeirs.. N | 
That the eighth of December, 6 Jac. Sir VVilliam Ligon died, after = 


ine. 


U 
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death (Teil. the Acelaid time quo, Sc.) the Defenvinc as Bailiff to ElIubetd 
did take the Lal Or in the laid place foz che laid leventy eight pounds ux 

pence ok the laid Rent koz thze quarters, ending at. Chriſtmas 's Jae. Eur 

whether che Diſtreſs was well oz not, they pꝛaped the advice ofthe Court, xc. 

And upon this Uerdict-it was adjudged in the Commun Peas, after many 
Arguments, that che Plainciff ould recover; for all the Juckices div agre, 

that the lain Fine was to the ule of the Plaintiſt and his Yeirs: whereupon 

the Dekendant bzought this Writ.of Erroz, and alligned the Erroz in che 

point of Judgment oni. | | PEP ion 

And it was objected by the Councel of the Plaintiffs. in the Mrit of Erraz, 

that it was apparent upon this Allurance, that it was made foz the allurance 

of the payment of ſeven hundzed pounds lent by the Plaintiff co Sir VVilliam, 

and Sir VVill.am was to repay nine hundzed tozty thzw pounds, which was 

full Intereſt accozding to the rate ok ten in the hundzed; and then, by the 

Ulury io a expꝛels Covenant in the firſt Indenture, the Defendant in the Mrit of Er⸗ 
Contrib, 192- was tor have the Kents nd Profits of the Land allo, whereby VVor field 
where iu - ſhould hape moze than ten pounds in the hundzed; and chen the Aſſitfance is 
Fine. poid by the Statute of Ufurp-: then, although by the laſt Jndenture it is pꝛo⸗ 
,.. .... vided, char Sir VViliem and his Wife ſhould have che Rencs and'Pzofics 
until the day of payment, pet this ſhall not bind the Mike; koz it is founy 
expꝛellp, that He did diſagree to this Indenture. But Jconceive that the Di- 

Kreſs - was not well taken, but that che Fine was to the uſe of / Villiam 
VYorfiejdand;hisBetrs, and lo the Rent belonged to him. 1 

And fürſt, as to the Dbjection, that the Aſfurance is void by realon of the 

Statute ofUſury; that cannot be. „ Spec. 

1. Becauſe it was not found that there was any loan ok monep oz Mku⸗ 

rious contract; and therefoze it may be, and ſo it thall be intended, that 


xhe ſeven hundzed pounds was paid bon tide after the Purchaſe ofthis fois 


ditional Eſtate made to V Villiam VVorfield. _—_— 

2. The Conſideration is koz ſeven hundzed pounds paid befoze' the En⸗ 
ſealing and Delivery of the Indenture; lo that ik it be admitted that the 
ſeven hundzed pounds was lent as Intereſt, yet it may be that this waß leut lo 
Jong befoze the making of the Indenture, that the nine hundzed kozty tha 
pound, to be paid with the Pzofits of the Land, ds not exced the pztncipal 
Debt, accozding to the rate of ten pounds in the hundzed, And that Uſury 
ſhall not be intended, without it be erp2eſiy found by the Jurp; vide Coke 
10 Rep, the Caſe of the Chancellor of Oxford, fol. 56. Covin ſhall not be 
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ny, ab 


Verdif in» kent; and a new Venire WanaWarded, - 


Henden; The Fine ſhall be direced onlp by the laſt Judettcur 

doth control the firſt Jndenture, Counteſs of Rutland's caſe, Coo. 

But all the Court agreed, that the Fine ſhall be directed by the firſt Jn- 

«/ yencure, as to the Mike; foz her diſagreement to the ſecond Indenture — 
| ? 


Chap. 2. ä | 185. 

pꝛove and infoꝛte her agreement to the firſt: and then the Liſe limited by both In⸗ 

denzures being all one ( ſcil.) to the ufeof Willidm Worfield and his Veirs,and no 

variante between them in the limitation of the Uſe z it is tlear that the Ale call 

be to the Plaintiff and his Veirs, > | ? , N 
Wherefoze it was adjudged, that the Jungement given in the Common- pleas 

Gould be aflirmed. But Haughton ſaid, that the Uerdic was not good, fog; chat 

the Uſe being matter of Fact ought to have bien found by the Jury, ann not lett 

to the Court : to which it was anſwered, That the Jury div conclude, that if the 

Diſtreſs was taken well, that the Fine was to one uſe; hut if not, then it was 

to another. uſe, which: was ſufficient : whereupon he allented to the affirming * 

of the Judgement. Bridgmag's Rep, x 10. | 3 


* , 


Caſe 259, 


An. Treſpaſs it was found, that a man was Tenant in Tail of certain For che place 
Farm⸗Lands calley Eſtons, and that a Fine was leviev of Lands in Eſling. 1e Lands 
ton, Baton and Chilford ; whereas Eſton lap in another Pariſh. appell, B. gaming 
Calchrop argued, That the Land in Eſton did paſs by the Fine, alth 
Pariſh were not named, foz that the Uric of Covenant is a perſonal 
and. will lie of Land in an Hamlet oz lieu conus. 8 E. 4. 6. Vide 4 B. 3. 15. — 
17 Aſſ. 30. 18 E. 3.36. 47 E. 3. 6. 19 E. 3. Brev. 7697. Setondip, he d "_ 
that it was good, foz that the Plea went only to the Writ in Abatement z | 
but when a Concozd is upon it, which admits it good, it ſhall not be avoided 
aftexwarvs. Thirdlp, he ſaid, that a Fine being a common Allirance, and 
made by aſlent of the parties, will paſs the Lands well enough. 7 E. 4. 25. 

38 E. 3. 19. And he vouched Paſch, 17 Jacobi, in the Kings Bench, Rot. 140. 

Monk and Butler's Cale, where it was adjudged, that a Fine, being but 

an arbitrary Aſſurance, would paſs Lands in à lieu conus: and fo he ſaid 

ft would do in a common Recovery. And Richardſon ſaid, That ff a Scire Recorery. 
facias be b2pught to execute ſuch a Recovery, Nul tiel ville ou Hamlet is no 

Plea, and the Fine 92 Recovery ſands good, Vide 44 E. 3. 21. 21 E. 3. 14. 

Stone. And the opinion of the Court was, that the Lands did well paſs 

the Fine. Evely and Eſton's caſe, Mich, 8 Car. B. R. Godb. caſe 30. > 4 


befoze Caſes 145, 149- 


Caſe 260. 


tiff replied, No ſuch Recozd : it was moved, that the Recozd of the Fine Fine 
which remained with the Chirographer did warrant the Plea, and the Res 
tod which did remain with the Cuſtos Breviam did not warrant the Plea ; 
and both the Recozds were ſhewed in Court. And 26 Eliz. by all the Auffices 
and Barons of the Exchequer; iu fuch caſe the Recozd which remains wich 
the Cuſtos Brevium ſhall be amended, and made accozding as it is in the Re- 
cozd of the Office of Chirographer. Windham agreed, and afterwards the ſaiv 
'Pzecedent was ſhewed, in which all the matter and ozder of pꝛoctedings was 
Hewed and contained, and all the names of the Juſtices who made the ider. 
And. by the command of the Juſtices it was appdinten, that the ſaid Pie⸗ 
cedent ſhould be written out, and Gould remain in perpetuam rei memoriam ; 
and the reaſon of the laid Oꝛder is there given, becauſe the Note which re- 
mains with the Chirographer is Principale Recordum. 28, 29 Elia. Co. B. 


In a Formedon the Tenant pleaded a Fine with Pꝛorlantations; the Plain- 3 3 


V 


Godb, caſe 121, 


Bb Caſe 


186 Of a. Fine. 
2225 A O084 en t 
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Diſcontinu- Serjeant Fenner moved this Cale ; That Land is given to the Wife in Tail foz 
ance by the Her Jointure; atcozving to the Statute of 11 H. 3. the Husband dieth, the Wife 
Wife of Land ts a Fine Sur conufans de droit come ceo; &c. of a Stranger, and by the: 
| are Finc:grants and renders the Land to him foz 100 pears; Whether this. 
Fine and Ren · Acceptante of a Fine and Render by the Wife were a Fozfeiture of her Etate,: 
der. la as he in the Neverllon 02 Remainder might enter by the Statute, Mead and 
Forleĩture. Dyer zuſtices; It is a'Fozfeiture.: And Mead reſembled it to the Caſe 1 H. 7. 12. 
Acceptance of Where it is holden, that if Tenant koꝛ life vo accept ot᷑ a Fine Sur conuſans de droit 
a Fine by Te- come ceo, &c. that it is a Foꝛfeiture, and the Leſſoꝛ may enter. But Fenner asked 
nant for life their opinions, what they thought of the pꝛincipal Cale: But hæſitaverunt, be- 
Forfeiturc. cauſe they laid it was a dangerous Cale, and was done to defraud the Statute of 
11 H. 7. Hil, 23 Eliz. Co. B. caſe 8. 


— 1 7 e. e * 8 , 
MM * 61363330 6 Caſe 262 
4 285 DW > . 


„ 20 October, 6 E Hz the Cafe was; That Edward Carel, an Appzentice of the 
rn Aan, fog à great Dum of onen, bought the Wardſhip of Joan Daughter any 
A Peit of Warcombe of the County of Hereford, and married her to Edward Carel 
his youngeſt Sen: And after Hil. anno 15 Eliz the ſaid Joan fell ſick; and being 
Fine by an Ia · M the ag ot ninet een pears, and not having any Iſſue, che laid Edward the Hul⸗ 
fant Feme Co- bautrperfwaded her to-acknowledge:a Fine of her Inheritance, by which ſhould be 
vert ta en by tombeyen an Eſtkte to the Yusband.and-Wife in Tail, the Remainder to the right 
—— Heirs of the Wife ; and Cognilauce was taken by Dedimus poteſtatem direces io 
nor examunec* Fir Thomas Sanders and one-Cheſriel of G:ays-Inn befoze Eaſter, divers Judges 
Afterths Kings yeing here who might have examined her; and on Friday in Eaſter-we&k the bied, 
— paid ſhe put the Fine and Largent du Roigne was entred as of the laſt Term, ſul. ihe 
3 Term of S8. Hilary, four dayes befoze the Death of the Wife, 

And the oziginal Wrie ot Covenant boze Teſte 15 Jan. returnable craſtino Pur, 
and the Dedimus poteſtatem 18 die Jan. And James Warcombe, Coſin and Heir 
of the ſaid Joan, complained bp Bill againſt Edward Carel foz obtaining the laid 
Fine by indireg pꝛaciſe.. 
pon hearing of which matter, the laid Fine was by the opinion of the Court 
adjudged good, available and effedual in Law. a | 

And allo no fault adjudged to be in the laid Edward Carel in the ſuing and get- 
ting out of the laid Fine, but the lame was duly and ozderly ſued out, accoꝛding to 
the due fozm and o2der of the Lawsofithis Realm: and all this is within the Rule, 

Facta tenent multa quæ fieri probibentur, and the Heir hath Damgum abſque in ju- 
ria; foꝛ the Law doth not give him any remedy to reverle it. And as Edward Ca- 
tel was not punithed, although that he knew that his Wife was within age; ſo 
the lald Hungate ſhall not be puniſhed, although that the knew that her Son was 
within age. And by Sentence were diſmiſſed, Mich. 12 Jac. Warcombe and Carel. 
Cook $2. 124. | | | 


Chap. 2. 


Caſe 263. 


Fine by enant Tenant fo2 life and the Remainder in Tail joyn in a Fine Come ceo, &c, to A. 
dungen bender who renvers a Rent-charge of 30 l. a pear to Tenant foz life, the Remainder dies 
Tail, hw ic Without Jſue, the ſecond Remainder in the Tail enters, Tenant foꝛz life diſtrains 
. hall be taken fog the Nefit. Avjudged he map, and that the Kent remains afrer the death of the 
Tenan: in Tail wichout Jſlue during the life of Tenant foz life: The Fine was 

no Diicoutinuance, foz every one gave that which he mightlawfully give; and it is 

no tozteiture vy Tenant foz life ;foy the Law conſtrues chus, firſt to be a Gzant of 

Dicontieu. bim in Remainder, and after the Gzant of Tenant to2 lite, ut res mags valeat, &e. 
—_ t Tenant foz life and che firſt Kemainder in Tail make a Feoffment, it is no 
Fecffmems =Diſcontinuance, though the. firſt Remainder in Tail dies without $flue, noz is it 

— a 


Chap. 2. Of ia F ine. 


a Fozfeiture ; but the Feoffee ſhall hold it during the life of the Tenant foz life : 
but if it be without Deed, then it is a Surrender of Tenant fox life, and the Feoff- 
ment of the Remainder, ut res magis valeat, &c. Bredon's caſe 39, 40 Eliz. 
Cook 1. fol. 76. Do it ſems of a Fine which is a Feoffment of Kecozd. But the 


Fine is a Bar to the Aue upon the Dcatute of 32 H. 8. ou 
. 7809) (Caſe 264. 
A Fine nas leviep to R. who granted and rendzed the Tenements to one I, and 


F. hisWitfe foz their lives, the Remainder to G. the Son of I. in Tail, the Re⸗ 
mainder to the right Heirs of ; and I. when the Fine is levied, hath no Don cal- 


led G. but after had ſuch a Don. In this caſe it was adjudged, that. this Don 


ſhould not by this Fine have t is Remainder, 11 Ed, 3. 46. 
RE | Caſe 265. 


An, 23 Eliz, in the Court of Wards, the Caſe was this; That Henry Buſhley 
ſeiled in Fee of certain Lands in North-Myms in the County of Hertford, by his 
Will in wziting demiled the laid Lands to Henry Buſhley his Son in Tail, the 
zRemainder to one William Buſhley: And foz this, that his Son was within age, 
he demiled the Education of him to Thomas Harriſon, whom he made his Erecu- 
toz. And afterwards it hapned that Henry the Son became a monſtrous and defoz- 
med Cripple, and pzoved an Idiot à nativitate; the which Idiot, by the pꝛadice of 
one Nicolls and others, was raviſhed and taken out of the Cuſkodp of his Guardian, 
and was carried upon mens ſhoulders to a place unknown, and there kept in ſecret, 
till he had acknowledged a Fine of his Lands to one Bochome, befoze Juſtice 
Southcor, An. 9 Reg. Eliz. and by Jndenture betwirt them the Uſe of the ſaid 
Fine was. declared to the uſe of the Cognizoz- and his Peirs, Which.Bochome, 
An. 12 Eliz. conveyed the ſaid Land to one Henry Mansfield. And An. 22 Eliz. 
the ſaid Henry Buſhley the Don, by inquiſtcion, was found an Idiot 2 nativitate, 
And upon this in An. 33. the Court of Wards took oꝛder foz the poſſeſſion of the 
ſaid Lands, Vide Calver's caſe in my Reports. | | 
And it was moved as a Doubt inthe laid Court of Wards, whether the ſaid Fine 
ſhould be to the ule of the laid Idiot and his Yeirs ; foz not withſtanding that the 
Fine which is of Keco2d binds the Idiot fgz the cauſes afozeſaid, vet the Jnden- 
tures are not ſufficient to direct the Ales. But it was reſolved, that fazaſmuch as 
he was enabled by the Fine as to the Pꝛincipal, he ſhall not be diſabled co limit 
the Uſes which are but as Acceſſary. And the lame is the Law of an Infant and 
Feme Covert, And the ſaid Mansfield bzought an Action of Treſpals in the Com- 
mon-pleas againſt one Trott, the Farmer of the ſaid Lands, and che Jfſue was to be 
tried at the Bar. And the laid defozmed Jdiot.was ſent out of the Court of Wards, 
to be ſhewn to the Judges of the Cowmon- pleas, and to the Jurozs there tried and 
lwozn. And being b2zought upon a mans ſhoulders, the Judges hearing that the 
Title. of Mansfield was under the ſaid Fine levied-by that Idiot, the Lo Dyer 
and the Court, by conſent of parties, cauſed a Juroz to be withdzawn 3 And the 
Lozd Dyer ſaid, that the Judge who took the Fine was never wozthyto. take ano- 
ther. But notwithſtanding this, and although che monſtrous Defozmitp and Jdio- 
cy of Buſhley was apparent and viſible, yet the Fine ſtood good. Mansfield's caſe, 
Mich, x2 Jac. Regis; Cook Rep. 12 part, p. 123. D&Calſes 119; 144. 


. Caſe 266, 
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Render of 2 
ine to one 

that ĩs not. 

Name. 


Idiot, 
F ine 5 ack NOws 
ledged by him. 


Who may de- 
clare by Indens 
ture the Uſes 
of a Finc. 
Infanr, 
Feme Covert 


In Mich; 4 Mar; the Caſe was; Tenant in Tail; the Remainder in Fee to a Fine by Te- 


Stranger; the Tenant in Tail levies a Fine with Pzoclamation ; he in Remain- 
der dies, his Heir within age; and afterwards the Tenant in Tail dies without 
Iſſue, ſo as the Title to have a Formedoo in the Remainder accrues to the Infant, 


who.ſuffers five years to paſs after. his Title accrued by bzinging his Writ, yet he 
may bzing his Acton after the five 4 133. x7 8 
; 2 aſe 


nant in Tail 


and Non- cla in 
bar to an In- 
fant his Iſſue. 


Of a Fine. Oo Chap. 2. 
Caſe 267. 


Trin. 6 Eliz, the Caſe was; Gzandfather, Father, and Bon; the Gꝛandfather is 
| teiled foz life, the Remainder to the Son in Tail, the Rematuder to the right Yeirs 
Covenant for of the Gzandfather : The G2andfather did covenant by Jndenture to make an Allu⸗ 
Afurance ef yxance to I. S. and that it ſhould be to the ule ot᷑ him and his Heirs, and he voth ſuffer 
Land; and to , Recovery àxainſt him, and levie a Fine to the ſaid I. S. Come ceo que il ad de ſon 
— done, and Pzoclamations upon it; and after the Statute of 27 H. 8. is made, and 
— paſt, the Gzandkather makes a Feoffment to the Bon, and dies. In this caſe it was held, 
Entry lawfull, that the Entry of the Father upon the Son was lawfull, and that he ſhall not be 
effopped by the Warranty of the Gzandfacher, foz this is gone by the taking back 
of the Eſtate ; koꝛ when the Statute doth veſt as high a Polleſlion in him as he had 
Warranty ex - when he did aliene, the Warranty is extinct, fo the Statute of 27 H. 8. doth not 
tinct. ſave the Warranty, And there it was laid by Dyer, that although the five years 
are paſſed in the life of the Gzandkather, lo that the Entry that was given becauſe 
Time to claim. of the Fozfeiture is taken away, yet when the Gꝛandfather dies, he ſhall then have 
other five pears fo2 to make his Claim oz Entry, by reaſon ot the Title come to him 

by the Remainder in Tail. And this by 4 H. 7. Moor's Rep, caſe 7x. 


_ Caſe 268. 


Infant levies z Jn the Common Bank, the Caſe was; An Jnfant had acknowledged a Fine bes 
Fine, prays = foze the Chief Juſtice, and the Conulees would not demand to have the Fine ins 
bs rob br grofed till his full age, and now the Infant comes with che Note of the Conulauce, 
ſpected. and pꝛays to be admitted to his Mrit of Erroz, and to the Examination of hisage, 
| foz befoze the next Term he comes of full age. And the Juſfices agreed to the Exa⸗ 
mination of his age, and Entry of it to be done; and that fo2 that they would ſave 

to him his advantage. Moor's Rep. ciſe 337. 


Caſe. 269. 


Fine by Hus: Trin. 10 Eliz, If the Husband make a Gift in Tail of the Land of his Wife 

band and Wife pendzing Rent, and the Yuzband and Mike do after grant the Reverſion by Fine, 

9 this will bar the Mike. But ik they had granted che Rent only by Fine, the 

Tail: Wife, after the death of the Husband might have entred by Caryl, as Brown 
and Walmſley vouched it. Moor's Rep. caſe 224. 


Caſe 270, 


In the Caſe of Piggot and Palmer and others, Trin. 28 Eliz, in the Court of 
Wards, between Mary piggot, and Granger and Palmer, the Caſe was; That 
one Needham was ſeiſed of and which he intended to ſell to Piggot, Father of 
The Acceptance the Plaintiff, foz 160 li. of which Summe Granger paid 140 li. in conſiveration 
of 2 = _ of the Marriage of P.ggot with his Daughter, and that the Land ſhould be con⸗ 
1 Render by veped foz the Jointure of the Daughter; whereupon the Convepance was made 
hath Land of to Piggot and the Daughter of Granger, and the Beirs males of their body; they 
the Gift of her inter-marry, and have Jſſue the Plaintiff, and Piggot dies; the Uife took co Pus- 
Husband, cc. hand Palmer one of the Defendants, and they two accept a Fine of a Stranger 
har Rar. Sur conuſance de droit, and render to the Stranger faz 100 years, rendzing ter⸗ 
tain Rent, which was the ancient Rent; and after the Mike dies, and the Plain⸗ 
tiff ſuppoſing the Leaſe void by the Statute 11 H. . enters. And it was decreed, 
that the Eſtate of the Mile upon the firſt Purchaſe was within x x H. 7. And the 
taking ofthe Convepance with a Render to a Stranger of 100 pears did make the 

Eſtate void by the Statute of. 11 H. 7. Moor's Rep. caſe 398. 
Caſe 


Caſe 27 K „ Fine to Father 
from the Son 


In Mich, 32, 33 Eliz. the Queen againft Savage. The Caſe was this in effect; and his Wife 
The Father enfeoffed his Don and a-Feme ſole, and this was held not to be within E<citces of che 
11 H. 7. They did inter-marry, and granted the Land bp Fine to the Father, who Father, Forfci- 
renvzed in ſpecial Tail; and this was held foz one moiety to be within 11 H. 7. © * 9 
The Yusband and Wife ſuffered a Recovery as UMouchtes; aud this was held a R{corery. 
Fozfeiture within 11 H. 7. Moor, Caſe 1000. Forfeiture, 


Caſe 272. 


In 20 Eliz. Trin. the Caſe was; A Jointure was made after Coverture, andthe 
YVusbar» and Wife levied a Fine of the Jointure; and it was held clear, that if it 
were Come ceo que le Conuſee had of the Gift of the Yusband, that this was no 
Bar of her Dower, her Election is not given till after her Busband's death, by 
27 H. 8, Dyer 358. 


Caſe 273. 


In 3 Mar. Sir Thomas Wyat's Caſe was; That he, in conſideration of the 
Marriage of his Hon, made a Feoffment, and took back an Eſkate to himſelf foz 
like, t emainder to Sir Tho. his Don and his Mike that ſhould be in Tail; 
after the Marriage was had, then the Father levied a Fine Come ceo to the King Fine to the 
of his Land, and bound him and his Veirs to warrant it, and died; the Son was King. der g 
attainted and executed foꝛ Treaſon, living the Iſſue ; the Queen after this granted 8 1 
the Land to a Stranger in Tail, and atter the Wife was reſtozed. It was one 
Queſtion in this Cale between the Patentee and the Mike who was reſtozed, It the 
Mile had Right to the entire Remainder, oz but to a moiety: And it ſtems that it 
being befoze Marriage ſd ſetled, that the Wife had but a Right to the moietp, foz 
the Husband and Uife took by moieties, and not by entirety, Dyer 122. But foz 
this Queſtion, Where the Wife ſhall take by the moiety only with the Husband, 
and not by entirety, ſ& Hughes's Abridgm. 3 22. ſect 1, chꝛoughout. 


Caſe 274. 


Husband and Mike, in the time of Uacation after Hilary Term, by Ded“ po- Fine by in 
teſtat* acknowledged a Fine of the Lands of the Wife, the Wife being then but of Infant. 
the age of 19 years : The Writ ol Covenant boze date in January befo2e, returna⸗ 
ble craſt. Purific, and the Dedimus boze date thee dayes after the Oʒiginal, and the — 
Queens filver was entred, ſci]. die Veneris in ſeptimana Paſchæ, which was four —— 

dayes befoze the death of the Mike, but the Fine was not Jngroſſedcill afcerwards, tree dzyes. 
The Heir of the Wife, in Eafter Term, pꝛayed that che Fine might not be recoz⸗ vi 
ded noꝛ delivered to the party: but becauſe the Qutens filver was entred, notwith- 

ſtanding the under-p2actice of the Yusband, the Fine was Jngrolled, and ſo did 

bind the Heir, notwithſtanding the Wife was within age at the time of the Ac- 
Knowledgment of it. Paſch. 5 Elz. Dyer 220. Carel's caſe. 


Dedimut dated 


Caſe 275. 


If there be a Tenant fo2 life, the Remainder in Fee to an Infant, and they both Fine good in 
levie a Fine, and after the Fine is reverſed as to the Infant ; pet the Conulſee ſhall — void in 
have the Land foz the life of the Tenant foz life, becauſe that each of them gave that *?* 
which he might lawfully give. Engliſhe's caſe, Cook 1 part, 56, in Bredon's caſe, 

Infant levies e 


Caſe 276. 
Fine, and de- 


Ik an Infant le vie a Fine, and doth veclare the Ale upon it; it was holven - clarts the Uſe 
* t £ of ie. 


190 Of 4 Fine. Chap. 2. 


the ſame ſhall bind him lo long as the Fine doth remain in fozce, becauſe he is 
© admitted bythe Jalkices to be of full age to levie a Fine. Cook 2 part, 38. in 
| Beckwith's cafe. oh | th 2:8 


Caſe 277. 


Fine to two Ik a man and his Wife enfeoff two by Deed, to have and to hold to them any 
Feoffees, how their Yeirs, and afterwards the Feoffoz and his Wife levie a Fine Sur conuſance 
it ſhall enures qe droit to them, oz one of them; in this caſe both of them have the Fe-ſtmple as 
they had befoze, and the Fine ſhall enure as a Releaſe. Foz the Fine Sur conu- 
ſance de droit may ſtand with the Eſtate which they had befoze ; foꝛ the Tenements 
are the Right of the one, and of the other; and the Fine is not executozp, but to 
Eftoppel: extine the Right of the Mile only, and therefoze it is no Elkoppel. Cook 2; 74. in 
| Lord Cromwel's caſe. 


/ | Caſe 273. 


Tenant in Tail, the Remainder in Fee; Tenant in Tail levied a Fine with 

Pꝛotlamations; he in the Remainder died, his Heir within age; after Tenant in 

Tail died without Iſſue, ſo as the Title did accrue to the Jnfant, and five pears ins 

t—turrep whiles he was within age. It was adjudged in this Caſe that the Statute of 

Time of Claim 4 H. 7. did ſave unto the Infant his Action untill his full age, and that then he 

for an Infant ſhould have five years moze to make his Claim and avoid the Fine. But it was 

* any We agreed by all the Juſtices, that he might bzing his Action within the five years if he 
ll. + pleaſed; Mich. 4 Mar. Dyer 133. ®& 2 Mar, Dyer 104, ace. 


Caſe 279. 


Fine by aFeme A Woman, during Coverture, jopned with her Bus band in levping a Fine of 
Covert Infant, Her own Lands with her Yusband within age, and ſhe was bzought into the Court 
to be inſpected, whereupon a Scire facias iſſued out to the Terrz-tenant, who came 
and pleaded that the was of full age at the time of the Fine levied, upon which 
Iſſue was joyned, and a Uerdict foz the Plaintiff; and now ſhe came and pꝛayed 
Judgement upon the Uervict, The Court ſaid, We are to judge of the Infancy 
to be tryed by upon Inſpection, and not the Jury; and, upon Jnſpection, we adjudge her to be 
Inſpe&ion, Within age, and therefo2e let the Fine be reverled. Mich. 165 5. in B. R. Vidian 
and Fletcher's caſe. Styles 474. 


Caſe 280, 


Fine reverſed Cheney levied a Fine, and after bzought a Writ of Erro; to reverſe it, and aſ- 
for Non-age of ſigned Non-age, and had a Scire facias axon the Conuſe, and upon two Nihils re- 
the Conuſor. turned, the Court pꝛocteded, and by Witneſſes and Inſpection thep reverſed che 
Fine. Cheney ſold the Land to others, upon which the firſt Conuler entred, and 
the Uendees bzought a Writ of Entry Sur Diſſeiſio, and againſt the Judgement be- 
foze, the Tenant gave an Gremplification of Witneſſes in the Chancery, pzoving 
him to be of full age in Evidence. And although to the Court it ſeemed not avoid- 
able againft the Judgement, pet the Uerdict paſſed with theſe Witneſſes, which 
was afterwards affirmed in Attaint. Dyer 303. Cheney's caſe, & 


Caſe 281. 


Condition re In Mich. 4 Eliz, Quid juris elamat by Sanders againft Freeman. Plow. Com, 

pugnane. © Neale foz pears upon Condition, that if the Leſſoz grant the Reverſton, the L elle 
| thall have Fee; the Leſſo7 levies a Fine, Conuſe bzings a Qud jutis clamit, 

Ferfeirure, the Termoz doth claim the Fer: this is a Fozfeiture, fo2 the Condition ts repug⸗ 

nant. Nota the Judgement there, that the Term ſhall be fozferit ; che Conuig 

map enter, and the Fine ſhall be ingroſled. Pleſington's caſe, 6 K. 2. Dyer 209, 

: | | Jn 


Chap. 2: Of a Fine. 191 


In 7 Eliz. C. B. the Caſe was; Hugh Stamford ſeiſed in Fee had Iſſue A. his eld⸗ Bar to Iſſue in 
eſt Son, and B. his youngeſt Son; A. had Iſſlue George and Elizabeth by divers Tal. 
women; Hugh made a Feoffment in Fee to the uſe of himlelf fo2 life, and after to 
the ule of George in Tail, and after to the uſe of A. in Tail, and after to the uſe of . 
the right Heirs of Hugh: Hugh dieth, A. dieth, George levieth a Fine to the uſe of 
himſelf in Tail, the Kemainder over to B in Fee, and dieth without Iſſue. In this 
caſe it was held, that Elizabeth by this Fine is barred by 4 H. 7. & 3 2 H. 8. Leone 


3 part, caſe 24. 
Caſe 282. 


Musband and Wife ſeiſed of the Poiety of the Pannoꝛ ok I. to them and to the Fine and Re- 
Heirs of the Yusband ; the Husband levied a Fine to 1, S. who luffered a common er bad by 
Recovery, in which the Yusband only was vouched, and the Recovery was to the dur _ — 5 
uſe of the Conitſee and his Heirs; the Couuſe& made a Feoffment to A. who thereof Land. * 
infeoffed B. and C. in Fee, and after an Exchange was had between A. B. and C. Feoffment. 
and is executed, and the Exchange was of the Motety of the Pannoz of 1. foz the Exchange. 
fourth part of the Pannoꝛ of D; B. and C. Exchange of the fourth part, and enter 
into the ſame, and thereof enfeoff E; the Husband died, the Mike entred into the 
Poiety of the Pannoꝛ of I, A. re-entrev into the fourth part of the Bannoz of D. 

E. entred upon him, and A, bzought Treſpaſs, It was reſolved by all the Juſtices 
in this Cale, that the Exchange was altogether defeated by the Eviction of theEſate 
fo2 life, and that as well where the Eſtate in parcel of the Land is defeated, as where 
parcel of the Land it ſelf is defeated, Mich. 44 Eliz. B. R. Buſtard and Coulter's 
caſe, Cro. 3 part, 903, 917. St Cook's 4 part, the ſame caſe, Sc Velverton and 


the ſame caſe. 
Caſe 283. 


The Caſe was in the Exchequer Chamber 7 Jac. That A. was ſeiſed in Fi of Incertainry 
ftr Bulleries in W. and he covenants to levie a Fine of all his Bulleries, and that Os ng 
foz four of them it ſhould be to the ule of 1. W. in Tail, and foz the others to the uſe Pine n lei 
ofhimſelf in Fer; and he after levies a Fine only of four Bulleries. In this caſe , 
it was doubted which Bullery was intended, and if the Fine and uſe of the Eſtate 

thall not be directed by the Covenant, Lane's Rep. 55. . | 


Caſe 284, 


In Paſch, 33 Eliz. the Caſe of Hulme and Gee, it was thus: Gzandfather, Fa- By Feoffee ef 
ther, and Don ; the Gzandfather Tenant in Tail made a Feoffment in Fee by Deed Teaanc inTail; 
indented, rendzing Rent to him and his Heirs, and died; the Father accepts che 
Rent, the Feoffe levies a Fine with Pꝛoclamations, five years paſs, the Father 
dies; the Don bꝛings Formedon in Lancaſter , where it was adjudged that he was 
barred. But upon a Writ of Erroz the Judges were of another opinion, that he 
was not barred, and that the Acceptance of the Rent by the Father doth not con- 
clude him, noꝛ extinguiſh the Right of the Father to te Entail; and ſo he hath a 
Right in him at the time of the levying of the Fine, Moor's Rep. caſe 449. 


Caſe 285, 


Jn Paſch, 20 Eliz. the Caſe was; Tenant in Tail diſſeiſed the Diſcontinue, Fine by — 
and levied a Fine to a Stranger, and took an Eſtate back by Render in Fee, and — —— 
befoze all the Pꝛoclamations made the Diſcontinnee enters and makes a Claim, — and 
and after the Pꝛoclamations paſs, and within the five pears after he entred and Diſſcifin of che 
made claim, and after the Tenant in Tail died ſeiſed. And in this caſe it was the Diſconcinuee. 
opinion of the Juftices of the Common Bank, that the Heir is not remitted, any Remitter. 
that by the Statute of Fines of 32 H. 8. he and his Heirs are barred by the Fine, 

Moor's Rep. cafe 245. Bendloes Rep. 30. £ 


It is now high time that we think of the Second kind of Common 
Aſſurances, viz. the Common Recovery. - 
CHAP. 


Chap. 3. 


CHAP. III. 
' Of Common Recovery. 


pr CY RT IT PUTT IHE 


Set. 1. What a Common Recovery is; And the Kinds of it; 
And how it is ſuffered. 


Common Recovery (which is the Recovery that is uſed foz the aſluxing of 
Land) is only Fictio Juris, oz a certain fozm oz coutle uſed fo the better 
alluring of Lands oz Tenements upon any man, oꝛ a Conveyance bycons 

ſent, wherein the Recovery in value is but a Fiction in Law, And this Recovery 

by Allent is now by common uſage in a manner as a common Aſlurance andCon- 
vepance, upon which a Uſe may be limited and averred. Ber the Pzeamble of 

23 23 H.8.ch. 10. Andthere is a great difference betwen luch a Recavery by Allent, 

and a Recovery without the Allent of parties, albeit it be without Title. Cook 1. 

Sir William Pelham's caſe, 14. In the Fozmality whereof thze things oz this 

parties are required. There muſt be a Demandanc, a Tenant, and a Uouchee, as 
efficient Cauſes thereot; and the Land demanded, as the Patter thereof, And this 

mult be as certainly deſcribed, as in Writs of Covenant foz Fines, | 

The Demandant is he that bzings the Writ of Entry, and map be termed the 
Recoveroz, The Tenant is he bs yr whom the Writ is bzouccht, and be 
termed the Recoveree., The Uoucyee ts he whom the Tenant voucheth oz calleth to 
Marranty fo2 the Land in demand. And lo it is either with a ſingle Uoucher, which 
is where the Writ is bzought againſt him that is to paſs the Land immediately,and 
he voth vouch over the common Uouche, And ſometimes it is with a double Mou⸗ 
cher, which is when the Writ is bzought againſt another to whom he that is to 
paſs the Land hath aliened it, and he doth vouch him that is ro make the Aſſurance, 
and he doth vouch over the common Uonchee ; and this is the ſureſt way and ſafeſt 
kind of Recovery. And lo it map be allo with a treble Uouchee, 

As foꝛ Example, to open and illuſtrate it. A man that is defirous to cut off au 
Eſtate⸗tail in Lands oz Tenements, to the endhe maylell, give, oz bequeath them 
as he ſeth good, he uleth his Friend to bzing a Mrit againſt vim fox chis Land; oz 
in caſe where he doth ſell the Land, perhaps he that bupeth it oz is co have it allured 
upon him bzings the Writ againſt him that is to make the Aſſurance of the Land, if 
it be with a ſingle Uoucher. And in this Suit the Recoverer that bzings this feigned 
Action doth ſurmile that the Tenant againſt whom the Writ is bzought hath no 
Night to the Land, but that the Recoveroz hath Right thereunto, and that the Te⸗ 
nant came to the Land from ſuch a Stranger whom he doth name. And to this 
Writ the Tenant doch appear in Perſon, oz by Actozney, and then doth enter into 
defence of the Land; but in Pleading doth vouch co Warrant, that is, he ſaith foz 
himſelf, That the Land in.queſtion came co him oz his Anceſtozs from ſuch a man 
oz his Anceſtoz, who in the Conveyance thereof bound himlelk and his Peirs to 
warrant and make good the Title to him oz them to whom it was conveyed. And 
thereupon he pzapeth that this third man may be called in Court to defend the Title. 
And hereupon he is allowed by the Court to call him in, co ſay what he can foz the 
juſtifying of his Right to the Land befoze he ſo conveyed it. And hereupon he doth 
appear, and make ſhew as if he would defend the Title, but doth p2ay a farther day 
may be aſſigned him to make his defence; the which being granted to him by the 
Court, at the day appointed, he, by agreement, Covin and Conſent of the parties, 
doth not come in, but make default ; and thereupon the Land is to be recovered by 
him that bzought the Writ againſt the Tenant ; and he isleft foz his remedy to the 
third perlen that was called, e came not in, to make his defence upon bis Warranty. 
And accoꝛdingly Judgement is given by the Court, that the Demandant oz Recove- 
ro2 ſhall recover the Land demanded againſt the Tenant; and that the Tenant ſhall 
recover ſo much Land of the third yerſon of his own Land in recompence foz the 
Land 


Sect. 4. Of a Common Recovery. 


his Anceſto2s, who in the Conveyance bound themſelves to een there⸗ 
$ wich a double 


ad againſt him in manner as akozeſaid. O; where the Recovery j 


by this the Eſtate⸗tail that the Tenant hath, 03 had, is barred and bound, foz that it 

peareth nom he had no power to entail the Land, whereunto he had no juſt Ti⸗ 
tle ; aud befives he ſhall recover a recompegce over in value. And thts is adjudged 
in Law to go in ſucceſſion of Efkate, as the Land ſhould have done, which is the 
reaſon why the Recovery is a Bar to all that are in Remainder and Reverſton as 
well as to the Iſſues in Tail, Cook ſuper Lit. 15 4. See the Pꝛeamble of the Sta⸗ 
tute 23 H. 8. chap. 10. 23 Eliz, chap. 3. Doct. & Stud. 41, Cook 194. 10. 43, 
Cook 9. 6. F. N. B. 134. 1 „ 1 


, 
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* 
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Sect. 2. Some general things about Recoveries. 


Torbeg common Recoveries thefe general things are to be pꝛemtle dv. 

f x. That a common Recovery is much ok the nature of a Fine, and luch z 

thing as whereof the Law voth now take nofice, being now become a fozmal and 
ozderly Aſſurance of Lands, oꝛ a common way and means whereby to paſs Land 
krom one man to another; and therefoze a Uſe may be averred upon it as well ag Av<cment of « 
upon a Fine, and by ſirffering of it a "Tenant foz Life may fozfert his Eſtate; and it _—_ 
map be-adoidev foz Covin to deceive Purchaſozs, oz on an Uturious Contract, as Cervin. 
another fraudulent Convepance, And becauſe many ofthe Juhericarices of the 

Kingdom do depend upon this Aſſurance, and it is oft-times the greateſt ſecurity 

Purchaſozs have foz their money, therefoze it hath much favour from the Law at 

this day, lo that it will not endure it ſhall be diſpnted agatuſt: foz Communis 

error facit jus; and no erroꝛ except it be a notozfous and groſs erroꝛ in it will make xccor. 

it avoidable, foz that it is done by confent, and Conſenſus collic errorem. Cook 5. 
41. 10. 37, 39. Doct. & Stud. 41, 49, JO» Stat, T3 Eliz. J. 23 Eliz. 3. 7H. 8. +. 
Jenk, cent, 6, caſe 53, 39. And this kind of Allurance is in ſome reſpeds better 
han a Fine; foz a Fine will bar the Beir in Tatl, but not him in Remainder oz 
Reverſton, but a Recovery bars them all. Cook 1. 22. 62. 

2. That in mot cales allo, where a COR rs not good to bind the Yetrs, oz 


194 
91 
Eüoppti- 


Fine. sn 


1 
p 818 


—— 


Of ſpecial ule 


to bar an 
Eſtate · tail. 


Not hurt a 
Stranger. 


Condition not 


to aliene: 


tobety theitiſelves, and both bind chem by wap of 
- Fine will do, Cook 3. 5. Moor's Rep. 106. | 


Of Common Recovery. 
him in Rentainder oꝛ Reverſion; pet there is it good 


inſt che parties £9the.Re- 
toppel and Concluſion as a 


3. That common Recoveries are notaup new invention, but are the main pillars 
which vo ftippozt the Inhericances and Estates of the Kingdom, aud map not be 


diſputed agalnſt. Coo. 10. M. Portington. en e i ie 
4. That a Recovery is of ſpecial uſe, and hath a ſpecial virtue to bat and bind 
Eſtates in Tail, and all the Remainders and Reverſions thereupon, And theretsze 
it is helv, That it is an inſeparable incident to an Eſtate⸗tail of Land, that a Com⸗ 
mon Recovery map be lufferes and the Tail barred by it, and this map not be pe⸗ 
vented by any Condition. Cook 10. Mary Portington's caſe. Cook 9. 127 
5. That a Stranger that hath right to the Land at the time ofthe Recovery 
ſufferev, is not barred at all by this Recovery. 03 by his lachels of Non-clatm,.x7. 
as in the tale of a Fine, Cook 3. 5. tk 28 
6. Chat a Condition that a Done in Tail ſhall not aliene is void. Cook 6. 40. 
Sir Anthony Mildmay*s caſe. Cook 9. 125. And therefoꝛe ſuch a Done in Tail 
may notwithſtanding this Condition by this Recovery bar ir. 
J. That acommon Recovery doth ſuppole a recompence in value to all perſons 
who loſt the Eſtate by the Recovery. $tile's Rep, 450. | a 


11 counrervails** 8. That this Recovery doth countervail a Feoffment. Moor's Rep. caſe 106, 
a Feoffment. Herley's Rep. 110. 3 


In purſuance 


9. That a common Recovery being made in purſuance ol an Uſurious Contrat 


of an Uſurious will be 'votd &s well as a Deed ſo made. Cook 3. 80. Oo if it be fraudulent and tu 


or Fraudulenc 


Contract. 
Cuſtomary 
Land. 


Declaration of 


g the uſes of it. 


One in by Ti- 


*dective Purchaloꝛs. Cook 3. 80. Wer Stiles 289. 
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10. That à Recovery map, oz is ſomewhat like to bar an Entail of Cuſtomarp 
Land by the cuſtom of ſome Pannozs. Scile's Rep, 450. : = e 36 4399 
R I 22 TY whoſoever map futter a Recovery, he oz the may declare the uſes of 
v C; 00 10. 3. | 0 a | : Ti Ze "Set. x 
12, That a 12 prolem ſuſcitatem, the Tenant iu Tail might not have aliened by 
the Common Law, but by this Necoßery he may now aliene. i enk cent. 6. caſe 41. 
Iz. That he that is in ok an Eſtate in poſſeſſion hy Title above the Kecovery 


tle paramount, ſhali not be bound by the Recovery, Cook 1. 96. | 


Perſons to che. 14. That ſuch perſons may be Demandants, Tenancsand Mouches in Recvs 


Recovery. 
Names. 


Tenant die be- 


fore Exccuti - and the Tenant in Tail die befo2e Execution; yet Execution map be ſited againſt 


on, 


Warrant ofAt. © 


beries, as may be Cognizozs and Cognize&s, and by ſuch names as in Writzof 
Covenant, mutatis mutandis. | „„ a 
15. Chat if a Recovery be had againſt a Tenant in Tail, and Judgment entred, 


the Aue in Tail. Cook x. Sheſley's caſe. . 


> _ 


16. That befoze ſuch perſons, by ſuch names, and in ſuch manner may War- 


torney for Re- rants of Attozney foꝛ Recoveries be knowledged aud certified as Fines knowlepged 


, Coveries. 


Seiſin upon a 


Recovery. 


Tail barrcd by 
2 Recovery. 


Recoverors 


may diſtain Meirs and Alligns, may diftrain foz Rents, Services and Cuſtams due and unpaf 
for Rent, &c. and make Abo wap, and ittitifie the ſame, and have like remedy foz recovering them, 


were never ſeiled 1 9 
. anp Replegiari oz ſetond | 
be found fo2 them, oz the 0 otherwile hazred,thallrecover his Dammages 

„ and Coffs: Scar, H. 8. c 7 oy voip 


- the County: and Fines are to be pald upon Writs of Entry as upon Writs of 
ovenant. | 

17. That the Recoverozs are not in Seiſin of the Land till Execution, albeit the 
Land be in Leaſe {oz Years, Moor, caſe 281. 

18. That a Recoverp cannot be a Bar of an Efate-tail, whereof he that ſuffers 
it is not ſeiled at the time of the Kecovery ſuffered, Crook 3. 828. | 

But as touching this kind of common Aſſurance, theſe things are firit to be 
known out of the Statutes. | 


1. That Recoverozs of Lands, Pannozs, Tenements and Advowſons,; their 


”3 


as the Retovertes might have done oz hadalbeic the Recoverozs were uever ſejled 
thereof; and ſhall allo have aQuare impedit foʒ an Advowlon, if (upon .avsidaycs) 

any diſturdante be made by a ſtranger, as the Recoveres might have had, albeit ther 

by Pꝛetentation. And here every Avowant oz Eailill in 

eliverance, iftheir Ayowzp, Conuſance oz Jultificaſion 


Nap, 4. 


bb f 


J. That 


Sect. 3. | Of Common Recovery. 195 


2. That a Termoꝛ foz Pears may falſtſie a feignedRecovery had againſt him in Termoc for 
the Reverſion;and chall retain and enjoy his Term agatuft the Kecoveroz, his Peirg y<a's may ta: 
and Aſtigns,accozding to his Leaſe, Allo that the Kecoveroz ſhall have like remedy _  feigned 
againſt the Termoꝛ, his Grecutozs o2 Aﬀſigns, by Avowzy, Agion of Debt foz 1 18 
Reyts, and Dervices reſerved upon ſuch Leale, and due after ſuch Recovery; and co have the 
alſo like Acton fo2 Waſte done after ſuch Recovery as the Leſloz might have had ſame remedy 
if ſuch Recovery had never been, And no Statute⸗Perchant, Staple, oz Cxecution fer Rene, 
by Elegir ſhall be avoided by ſuch feigned Recovery, but ſuch Tenants ſhall alſo —— 5 
have like remedy to falſifie ſuch Recoveries, as is here p2ovided foz the Leſſee foz h. . 
Pears. Stat, 21 H. 8, chap, 15, | | ; Ns S:acure not diſ- 

3. That no feigned Recovery hereafter to be had by aſſent of parties againſt charged by a 

any Tenant oz Zenants in Tail of any Lands, Tenements az Pereditaments, mon Re- 
whereof the Reverſion oꝛ Kemainder at the time of ſuch Recovery had Hall be in Reer, ot 
the King, ſhall bind oz conclude the Yeirs in Tail, whether any Condition oz Land, the Re- 
Uoucher' be had in any ſuch feigned Recovery oz nor; but that after the death of, verGon or R:- 
every ſuch Tenant in Tail againſt whom luch Kecovery ſhall be had, the Meirs in mainder in the 
Tail map enter, hold and enjoy the Lands, Tenements and Hereditaments lo reco⸗ Ng. 
vered, accozding to the fozm of the Gift in Tail, the ſaid Recovery notwithſtand⸗ 
ing. And here the Heirs of every ſuch Tenant in Tail againſt whom any ſuch Ke- 
covery ſhall be had, ſhall take no advantage foz any recompence in value againſt the 
Uoucher oz his Heirs. But this Act ſhall not extend ts pzejudice the Leflee oz Leſ- 
ſes of any ſuch Tenant in Tail made in Writing indented of any Pannozs, 
Lands, cc. foz 21 years, oz th2e Lives, oꝛ under, whereupon the accuſtomed Rent 
93 Rents is 02 ſhall be yearly reſerved during the lame Term oz Terms, but the 
ſame Leſſ& oz Lefſzs ſhall enjoy his oz their Term oz Terms accozding to the Sta⸗ 
tute of 32 H. 8, cbap. 28. this Act notwithſtanding, 34& 35 H. 8 chap, 20. 

4. That all Recoveries had oz pꝛolecuted (by agreement of the parties oz by Cos 
vin) againſt Tenauts by the Courteſie, Tenants in Tail after poſſibility of Iſſue Covinous Re- 
' extinct, fox Term of Life oꝛ Lives, o2 of Eſtates detecminable upon Life oz Lives, ov. ties by Le- 
oz of any Lands, Tenements oꝛ Pereditaments,whereof ſuch particular Tenant is ts kor Life 
fo ſeiſed, oꝛ againſt any other with Uoucher over ol any uch particular Tenanc, 2 
of any having Right o2 Title to any ſuch particular Eitate, ſhall from hencefozth 
(as againſt the Keverſioners oz them in Remainder, and againſt their Peirs and 
Succello2s ) be clearly void. a i | 

But this Act is not to pꝛejudice any perſon that ſhall by good Title recover any 
Lands, cc. without Fraud, by reaſon of any fozmer Right oz Title. Alſo every ſuch | 
Recovery had by the aſlenc and agreement of the perſon in Reverſion oz Kemainder 
appearing of Reco2d in any of the Nuzns Courts, ſhall be good againſt the party 
ſo alſenting. Star. 14 Eliz. chap.8, But this Allent muſt appear upon the ſame Re- 
co, either upon a Uoucher, Aid prier; Receic, o2 the like, and not by any ertra- 
judicial Entry 02 Memorandum. Cook upon Lit, 3 62. 


Sect. 3. How a Recovery is to be ſuffered,” and the manner 
and order of proceeding therein. | 


Oꝛ the Anſwer of this Queſtion, and the better clearing thereof, we ſhall con⸗ 
ſider in the common Recovery theſe things. 1. The Writ-of Encrp, and there- 

in the Demandant and Tenant. 2. The Dedimus poteſtatem to take the Warrant 
f Attozny, 3. The Marraut of Attoznep it ſelf. 4. The Conuſance of the War- 

t of Atrozney, aud the Return thereof. 5, The lummons to appear and to war- Pow 
rant. 6. The Uouchces, and the fo2mality of the Court; 7. the Jnrolment, and of 2 Wrie of 
the Exemplification of the Recovery, 8. The execution of it by Habere facias ſeiſi hat doch 
nam. g. The Pzecevent of the Recovery it ſelf, | | concern it: 

As to the firlt of theſe, the Writ ol Entry, theſe things are to be known, By and againſt 

1. That there mult bea Demandant, a Tenant, and a Uouchs in every good vhew. 

. Cc 2 Recovery; 


196 


Of what it may 


Of a Common Recovery. Chap. 3. 
Recovery; taꝝ it either of thete be wanting, it is not a compleat Recovery; aun ſurh 


perlons aud by ſuch names may be Demandants, Tenants and Uourhees in Reco⸗ 
veries, as map be Coguizoꝛs and Cognizees in Fines. Cook upon Lit. 37 Dir 

* - chap: 2. ſect. 5. 7. And by this the Writ ol Entry may be diredev to be made anu 
coutriven. The parties and-perſons named in the UWric miſt be competent andxa- 


pable, and there mult be a lawfull Tenant to the Przcipe,who muſt be qualified fo 
it. And ler koz this after wards in Sect. 4. eee 


2. That in the Mrit of Entry there be Land contained, oz ſome other thing de⸗ h 


be had, and by manded, and ſuch a thing as is demandable. And toz this we are toknow, That of 


hat names. 


ſuch things, and by ſuch names as a Writ of Covenant foz the levping of a Fine 
may be had, a Writ of Entry foꝛ the ſuffering of a Recovery may be hav, ſave only 
that it may not be De Foſſato, Stagno, Piſcaria, un. Carucat. terræ, Eſtoveriis, Ho- 
mag”, Fidelitat', de ſervitiis faciendis, de Bovata Mariſci, de ſeſion. terræ, de Gar- 
dino, de Cotta gio, Crofto, virgat. terrz, fodina mineræ, Mercatu, nec de ſuperiori 
Camera. Aud pet of ſome of thele it may by other names. Alto a Recovery map 


be had ok a Rent, Common, Advowſon, Franchiſes, and the like; but not af an 


Anuuity. Doct. & Stud. 5 2. Took 5. 40. Welt. 2 part. Stiles's Rep. 215. Noz is 
& Recovery good of a Tene ment, but it muſt be of Youſes and a certain quantity ot 
Acres. Moo'rs Rep. 95 3. But a Recovery may be de una acra terræ aqua cooperta, 
vel de acr. terræ, de gurgite, de paſſagio, ultrà aquam, de Balliva, de officio; de Ad- 
vocatione Eccleſiæ, aut de quarta parte Decimar?,de portion. decimarum, de qua- 
dam parcell, tertæ, de cuttod. terr, ſive hæredis, de tofto & ſitu molendini, de 
Hundted. de C. & Balli vat. de B. de paſtur. ad ſex Boves, de roda terræ, de Advo- 
catione, de quadam portione terræ, de medietar' unius rodæ terræ, de ſhopa, de 
4 acr. Alnet', de turbaria by the name of Mooz. Ss it lieth of Eccleſtaſtical pꝛoſits, 
ut de Rectoria, Vicaria, portioni hus, penſionibus, decimis, & de omnibus & omni. 
modis decimis, major. mixt. & minut. intra Villam ſive Hamlet de B. in parochia 
de A. quoquo modo creſcen',contingen. ac annuatim renovan' de quarta parte des 
cimarum & oblationum Eccleſiæ ſanctꝰ P. &c. de quadam portione decimar oz 
terræ (not ſhewing how much.) But ſe moꝛe of this in Weſt's Precedents in a 
Recovery, Sect. 3. It will lie foz Common Liberties, Franchiſes, an annual 
Penſion oz Advowſon. Jenk cent. 6. 51 This Writ is to lie in a Ton, and not 
in a Hamlet. | 142 Ham gi, 
3. That it muſt not contain the ſame thing twice, as to name a Peſuage ann a 
Youſe parcel of the ſame eſuage, no to name a Town and a Hamlet within the 
ſame Town, Weſt. ibid. Jf the Writ ot Entry be foz the Pannoz of Dale, aus 
the Recovery is to be ſuffered of a Peluage and a Plow-Land, and nat of a an⸗ 
no, vet this map be good, foz in Fines and Recoveries Land ſhall be accaunten 
artozding to the cuſtam and mealure ot the Country, and not accoꝛding to the 
Statute de terris menſurandis. Cook 6. 66. But a Recovery of the moiety of 
Lands is good fo a third part, in caſe where he that doch ſuffer the Recovery bath 
but a third part ot the Land. Crook 1. 78. | 
4. Chat if the Writ of Entry be returnable Craſtin, Martin, the Uritof Sum⸗ 
mons ad Warr thereupon mutt bear Teſte from the return of Craſtin. Martin. ann be 
returuable nine Returus after the return.of the Wric of Entry Incluſivè, that igac- 
counting Craſtin. Martin, foy one of the nine Returns, aud tres Paſchæ, which is the 
ninth Return after Craſtin. Martin. foz another. And the Teſte of the Urit of Sei- 
ſin mult be the day of that niuth Return, and be recurnable fifteen days after. Then 
the Writ of Deifin may be teturnen, that Seiũn was delivered by vertue thereot᷑ to 
the Demandant by the Sheriffof the County where the Lands lie upon any dap, 
not being Sunday, betwiꝛu the Teſte andthe Return of the Writ of Heiſin. 
5. That if'a.fingle Recovery and a Fine be againſt the Tenant, the Writ of 
Entry muſt bear nate aun Tefie-befoze the Writ of Covenant, and be returned he⸗ 
foze it. Ma Writ of Covenant be bz inſt the Tenant, and a Mrit ot Entry 


dzoughtagain 
againſt the Demanvant, then the Wric of Covenant mutt bear date and be returnev 
beloꝛe the Writ of Entry, and this is called the double oucher. And pet if the Feſte 
__ - ofaWricofEntry be after theneturn ot 


theWrtt,oz after:theConuſancezo2 the day 


1 that the party dieth, albert he die befoze the ſitting of the Caurt 3 pet this may be 
n amendep 


amended by the Court. Cook 6. 66. Sir Moyl Einche*s <afe./Moot's Rep: 281. 
hat the Wric do mention the Laudoz other thing hy its pꝛoper name zus in For che Plc: 

a Fe, and the place wherein it lieth. Foz this ſi chap: a. ſect. 18 caſe 25. 259. 

It ane that is Tenant in Tail of divers Lands, (intra aha) of two Marſhes called: Place of the 

Koighaſwick and Souchwick, which lie in an Iſland called Camby; iu the Pariſh 1 
there called North · Benfleet, ſuſfers ad ecoverp, and therein is named Sourh-Benfleet;; 

and many other Pariſhes, and Camby, but the Pariſh of Norih-Benfleet is omitted; 

the Recovery doth: extend to it, no mo2e. than if one had a Pannoꝛ in the Town 

ol Dale called Bradford Mannor, and within the Pannoz is a place known called 

Braiſty-woodzatidhe omit the Pannoꝛ and Zown, and ſay the roo Acres of Land 

in Braiſtye wood; this is not good. And a common Recovery is good in a Town, 

Parish oz Hamlet, and peradventure in a place known out ofa Town, Pariſh oz 

Hamlet, as in the Foꝛeſt of Inglewood, oz 1nInfula de Thanet, &c. Hut Rep. 105. 

v. That all Writs of Entry are to be ſigned by the Kings Attozny befoze thep be 1 

to he lealed; and Fines to the King are to be paid upon them as upon Writs of Co- King. 
venant. The Marrant of Accozny by the Clerk ot the Marrants, and the Writ of 

Entry, Summons and Seiſtn are to be returned ano filev with the Cuſtos bre vium, 

and the Judgment to be eutred by the Pꝛothonotary. Weſt, Symb. 2 part. 

8. That in a Recovery with a double Moucher, the Fine muſt be ſued fir to make | 
him Tenant ts theWrit of Entry bzought either by right oꝛ wong foꝛ every Mrit Wric of Encty 
of Entry muſt always be bꝛought againlk him that is Tenant of the rte⸗hold of the 2g2inſtTenanc 
Land demanded at the time of the Writ bzought, he mutt be at leaſt Tenant foz - * Free- 
Like, oz he muſt de a Diſſeiſoz of the Land whereof the Recovery is had; foz the 
Eſtate ot the Tenant in Tail which is vouched, is barred in reſpect ol the Aﬀets 
only, which is oz may be recovered in value, and of Execution ſued by the Tenant 
againſt him. Plowd. 11. Dyer 252. And if the Tenant have but an Eſtate fag 
Life,oy in Dower, oz by the Courteſte, of Lands in theſe tales to have a good Reco- 
berp thereof, ſuch Tenant is to make a conditional Surrender of his Gſate to him 
in Reverſion oz Nemainder, to the end he may be a perfect Tenant to the inheri⸗ 
tance, and then to bzing the Writ ol Entry againſt him, and after the Recovery is 
executed, the particular Tenant foz bꝛeach of the Condition may enter and enjoy his 
Eſtate notwithſtanding ſuch Surrender. And ſuch a Surrender may be made after 
this manner, This Indenture made, xc. between A. B. ok, æc. of the one part, and C. D. YE 
of, xc. of the other part, witneCeth,That where the ſaid A. B. doth hold foꝝ the term A Precedent 
of his Life one Peluage, tc. in D. in the County of G. the immediate Reverſion oz for 2 Lea' ro 
Memainder whereot doth belong to the ſaid C. D. and his Heirs, oz to the Yeirs of 1 En 
his body lawfully begotten, fozever ; Now the ſaid A. B. foz the perfecting of ſome 2 
'Aſftrance ſhoztly to be made of the ſame Peluage,#c.by way ul common Recovery, 
hath granted and ſurrendzed, and by theſe pzeſents doth grant and ſurrender unte the 
ſatd C. Diand his Heirs, upon the Condition herein after mentioned, all that the ſain 

MPeluage, cc. and all the Eſtate, Night, Title and Intereſt of the ſaid A. B. therein, 
To have and to hold to the ſaid C. D. and his Heirs, upon Connition that if the ſaid 
CD. ustpap'o2 cauſe to be paid tothe ſaid A.. the (um of ont thouſand paunds of 
4lawfull Englifh-mony upon the firft day of May next coming after the date hereof, 
That then and from thencefozth chis pꝛelent Grant and Sutrender thall be utterly 
votd, and it ſhall be lawful fo tha ſaid a B. inta the fame ꝙeſuage, xc. to re⸗enter, 
and the ſame to re⸗polſeſs and enjoy as in his fomer Eſtate. In witneis, rt. 

It is uſual theretoꝛe in thele caſes; where the Land to be recoveredis in poſſeſ- 

ton, and a: Fine and Recovery is had together, to ſue the Fine out firſt; and 

this doth make him Tenant that is Conuſeto the Free-holv of the Land, and then 

the Retovety is had againff him. Cook 3. 0 upon Lit. 36. Plowd. 514. i, 

tit in caſes where there wa Leaſe fo pears in being of the Land, this will not 

hier at all; but che Kecovery may be med aut che fame notwithſtanding. Cook 

n Lit. 46. Kc The courſe is therefoze fox Tenant in Tail to bargain and fell 

to one who ſuſſers a Recovery in vihich the Lenant in Tail is vouchen, yet the For:: 

Warxninte hath but an Efate-fo3Lifs of the Tenimtin ail. Conk 1. 42. Jer 

35% As ta the Marrant of Attozny,\.and the Dedimus poteſtatem ta take it, theſe 14 aht cn 

erer 200 060207 28 HEL OS TITEL Bf Th, : cernath it, 
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193 Of 4 Common Rerovery. Chap. 3. 


1. That in the luffering of theſe Recoveries,the Tenants audUouche&s domoſt 
commonly appear in perſon in Court pzeſently without mozevoiug. But ſometimes 
they will not, oz cannot appear iu perſon, and then they do ule to appear and ſuffer 
the Recovery by Attozney.And in that Cale there muff be a Conulance foz a Mar⸗ 

Wercant ofAc- runt of Attoꝛney taken toauthozize the Attoznep oꝛ Attozneys, and a Dedimas po- 


torney, Conu- teſtatem to ſome. to take it where ned is, after this manner. 


RIES: Glouc, ſſ. Prec. A. B. & C. uxor e jus, quod juſte, &c. redd” D. E. Manerium de M. 
cum pertiner*, &c. quæ clam, eſſe jus & hæred. ſuam, & in quz iidem A. & R. 
non habent ingreſſ. niſi poſt diſſeiſinam quam H. H. in juſte & fine judicio fecit 
przfa.* D. infra 30 Annos jam ultim. elapſos, &c. ut dic, &c. a 

Glouc. ſſ. A. B. & C. po. lo. ſuo W. W. & R. R. Attornati ſuos con junctim & di- 
viſim verſus D. E. de placito terræ. | 
Glouc. ſſ. M. M. gen* quem A. B. & C. vocant ad Warrant? po. lo. ſuo I. I. & L. L. 
Attornat. ſuos conjunctim & diviſim verſus D. E. de placito terrx. - 
-. Glouc, ſſ. G. W. gen. quem M. M. voc. inde ad Warrant po. lo. ſuo R. G. & R. S. 
Attornat. ſuos con junctim & diviſim verſus D. E. de placito tertæ. 


Der moze foz theſe Marrants and Pꝛecedents of the taking and Return of them 
with other Uouchers in Weſt's Pꝛecedents, 2 part. | 
Attorney. 2. That in theſe caſes there muſt be two Attozneys at the leaſt, and to give them 
an Authozity jointly and ſeve rally, that if one of them die befoze the Recovery be 
ſuffered, the other may have power to do and diſpatch it. And in the Counties Pas 
latine it is uſual to put one Attoꝛney and one of the Juſtices Clerks, ; 
Conuſances of _ 3, That theſe Warrants of Attozneys foz the ſuffering of Recoveries are to be 
Warrants of knowledged and certified in the ſame manner as the Conuſances of Fines know- 
3 FA ledged in the Country are, ſave only that Recognizances fozWarrants of Attozneyp 
+ =>" foꝛ Recovery may be taken by any Judge of the Court of Common-Pleas, oz anÞ 
Dedimus pote= @erjeant at Law, without a Dedimus poteſtatem, which is to command the Com⸗ 
flaem. miſlioners therein named to come toſuch perſons, and to take the names of their 
Attozney oz Attozneys in the Sutt,and to certifie the ſame into the Chancery under 
their Seals ſuch a day. | OT 
Feme Cover: 4. That if any Woman Covert be to make ſuch a Cogniſanre, it ſems ſhe is to 
examined, be examined as in the caſe of the Conulance of a Fine: but the contrary is held by 
the Court, B. R. Stiles Rep. 320, Pet [& Cook 10. 43. 15 Edw. 4. 8. 14 Edw. 4. 5. 
21 Edw.z. 48. where it is affirmed ſhe muſt be examined, which may not be without 
Writ. In Cook 10. it is ſaid, the uſage hath been always upon a common Reco- 
very againſt the Yusband and Wife to examine the Wife; and to grant a Dedimus 
teſtatem to take her acknowledgment upon examination, as in Caſe of a Fine, 
2 there is a Writ upon which ſhe may be examined. 44 Edw, 3 28. 

5. That when this is done, the Recoveries map be ſuffered by the Attozneys 
without the perſonal appearance of the parties. And this Recovery is as good aKe- 
covery as the other which is ſuffercd by the perſons themſelves appearing in Court, 

4 but chat it will require longer time foz the perfection ot it, Foz in this caſe there 
— a mult go kozch a Summoneas ad Warran', which muſt have nine Returns ere the 
4 Recovery can be perfected, and by that time one of the parties may be dead. 
Entry of it 6. The Recovery thus ſuffered by the parties in perlon, oꝛ by their Attoznies,the 
| ſame is to be entred by ſomeone of the Clerks ofthe Court of Common-pleas upon 
the Rolls of the ſame Court, there to remain upon Recozd, 
Habere fac a 7 · That after all this there mult go fozth foz the perfection of it a Mrit of Cxe- 
ſeifinem, cution called an Habere facias ſeiſinam, which is ſent to the Sheriff of the County 
where the Land doth lie, to put the Recoveroz in poſſeſſion of the Land, (except the 
Recovery be of a Reverſion of Land after a Leaſe foz years of it, in which caſe the 
Reverſion ſhall be in the Recoverozs by a claim without Writ.) And this Wric 
the Sheriff doth return as executed accozding to the Contents thereof, albeit in 
truth he never do anz thing upon it. And the Recoveroz ſhall not be ſaid to be in 
1 Seiſin till execution be none, albeit the Land be in-Leaſe fozYears, But if Te⸗ 
nant in Tail, a Lefloz foz Vearsſuffera Recovery, the Reverſton ſhall be laid to be 
in the Recoveree without Execution. Cook 1. in Shelley's caſe. 
Any 
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And if Tenantin Tail ſuſter a Recoverp with 4:Uoacher; and die alter üder⸗ Death be fore 


. Execution. 


ment -befoze. Execution; the Recoveroz ſhall have Execution aguinſt the 
Moors Rep. 1 37. caſe 281, Cook 1. Shelley s caſei Mebr Rep. hM ee 
Ann Recoverozs of an Advowlon,their Yeirs and Affighs may have n Quare 
impedit, it upon avoidance there be a diſturbance by a ſtranger, albett the werẽ ne- 
ver ſeiſed thereof by Pꝛelentation. 7 H. 8, chap. . There muſt be in the Jugment 
to recover in value againſt the Uouche, and ik it be not ſo tn caſe ot a common Re- 
r6very, it will be a void Recovery, and otherwiſe no Bar to an Eſtate⸗ tail, by Lozd 
Keeper Littleron. 14 Car. Plates caſe, ES N 
. That if a Recovery be to paſsat the Bar, and the Cenant is chere reidy at Warrant cfac- 
the Bar, and there voucheth to Warrantp A. foy whom one is ready at the Bar foz *22*? liech 
the Mouchte by his Watrant of Attozney; this is void, foz in ſuch a caſe he dught 
to appear in perſon, becauſe without Summons : but where Summons illue 
and is entred upon the Roll, there he may appear at the day in perſon, oz by Att 

ads 14 


nep at his choice, Leon, 1 part, caſe 104. | os oy ON OS 

| 16 -hat where there is cauſe there ſhall iſſue fozth the Capias ad valegtiam, capies: ad ves 
which is a Mrit of Execution, and lieth where the Tenant is impleaved of certain ln], What. 
Lagds, and be voucheth- to Warranty another, agalnſt whom the Sawimorts ad 3 
VVarrantizandum is awarded, aud the Uouche cometh not in ar the dap given: 
then ifthe Demandant recover againſt the Tenant, he ſhall have this Wr againſt E bub 
the Mouc hee, and ſhall recover ſo much in value of the Uouchtes Lands, ik he have bal 
Ln and it he have not ſo much, then the Tenant ſhall have Erecntion by tht 

rit of co much Lands and Zenementsas deſcend to him in'FeAitiple ;- 03 ny 

purchaſe afcerwards, the Tenant ſhall have againſt him a Re-ſumnions, and tf 
he can ſay nothing, he ſhall recover che value. Old N. B. 161, 163; * FO enk. 
I. And that after all thele paſſages, all the pzoc&dings therein are to be entred 


Aud eremplit ed by the Clerks of the Court. Foz all which ſ& VV elt. Symb. 2 part. 


* 


Cook 10 43+ 19 w. | -— 
„oc that by all we have hitherto ſpoken it may be obſerved, That in every Ne 
tavexy well ſuffered and han, there mult be aDemandant,xTenatit,andaUvuche, 
and theſe mutt be perlons able, and not diſabled to ac that part in a common Ne⸗ 
toverpʒ foꝛ if ſuch a common Recovery he had againft Tenant in Tail without a 
Woucher, it is void. Cook upon Lit. 371. Andifa Recovery be ſuffered by any tuch 

exlau as is pꝛohibited by Law to ſuffer ſuch a Recovery, it will be void. There mi 

e luch a thing demanded as whereof a common Recovery may be had. There mut Tenant of che 
be a lamfull Tenant to the Præcipe, (that is to ſap?) the Writ muff be bought *7<0% 
agaiult ſuch a one as at the time of che Writ bought is Tenant by right oz wjong 
of:the Frie⸗bold. And therefoze te chere be Tenane in Tait, the Remat 
Tail, the Remainder in Fe, the Tenant in Tail is atrainted of Treaſon, Office 
found, the King by Wetters Patent granteth the Land to A. who doth bargain and 

tell it ta B. by Deed indeuted, 4c. B. luffersacommon rr in whtch the Te⸗ 

nant in Tail is vouched, and after this the Died is inrolled 5 this is no Bar of the 

Rematader, faz till Anrolment of che Dird nothing palleth but by way of Conclu⸗ ON 
lian. And the Wargainee is no lawfull Tenant to the Præcipe. Godb. Rep, caſe Eſtoppel by if 
314. Dyer 252. Cook upon Lit. 46. And if a Mrit of Entty be bzought againſt el 
a ſtranger, aud he vnuch the Tenantin Tall in poleſfon of the Land, and o a Re- 5 
kobery . is had; o2 if there be Tenant foꝛ Vite ot Land, the Nemainder 63 Reverſion 

to another in Tail oz in Fe, and a ſtranger doth bꝛing the Writ of Entry againit 

im in Remainder oz Reverſion, 02 agatuſt a ſtranger who doth vouch the Tenant 

o Aike, and ſo a Recovery is had ; neicher of theſe will be 22 Recovery, And 

det if in ſuch caſes the Writ of Entry de'bzought againlf the ſtranger andthe Te- 
2 the Land together. it may be well enough. Cob k 3. 6, & ſuper Lit. 36. And 
En Diſteiſoꝛ make à Gift in Tail of the Land to another and the Writ heat 
ügtinſthim, and he vouch the Diſleiler, and he the comm on Uoucherz this will be & 


od Becovery. S Cook 3. Coupledike's caſe; (47 7 
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Judgment and Execution. Foz ik in any of theſe Particulars there ſhall be an 
notozions defect; the Recovery may thereby become erroneous and avoidable. foz ic 
by Writ of Erroz. But it᷑ the defect therein be only in matter of Fozm, this ſhall 
not hurt it. Cao; 3. 3. 23 Ehz. chap. 3. wy F 
w * ſome of theſe things we ſhall ſpeak a little moze diſtinckly in the next 
ueſtion. ; | 


_ " 


* 
— —— _ — 


Sect. 4. What ſhall be ſaid a good Common Recovery | or not; 
And who it ſball bar or bind; And how. 


DK the Anſwer of this Queſtion we are to know, that every common Recove- 
ry that is good and binding, as it mult be made and done in the Fozm and S 


Pet. 1: der befoze ſet down, ſo it mult be made and done within the Qualifications hereafs 


For the Pee- ter named. 1. The Perſons and Parties to the Kecovery, and their Intereſt and 
ſons and Par- Eſtate in the thing recovered; mult admit of ſuch an Allurance, and not be viſabley 
pre — foz, 02 fozbidden to it. And foz the opening hereof take theſe things. ys 
aud Ain: 1 That a Recovery luffered by an Infant appearing by his Guardian will bind 


lafant: And Himſelf and all others. But if it be done by an Attozney., it is void. Hob. Rep. 275, 


where a Reco · Bennet's caſe. Pach. g Jac. Earl of Newport's caſe, But it is ery to be done; 
very will bind Wet ſee ſomewhat againſt it in Hob. 190. Blunt's caſe. Jenk, Cent. 7. caſe 60. 
him, Cook 1043. Hughes Abridgment, 802. Caſe 4. Hob. 299, But where, and when tt 
was avoidable, it might not be by Entry, ec. but it muſt-have been by Wrtt of Er- 

roz, and this muſt have been bzought during the Pinozity. Crook 1. 124. Stiles 

Rep. 246. 1 1 85 | | 125 

But it is laid by Hughes in his Abridgment, page 802. Note, ꝗ common Reco-s 

very. map be han againſt an Infant under the age of 21 years upon examination of 

him ſole and ſerret then luch Recovery is ok his free will, and foz his benefic,where- 

upon the Inkant was admitted toſuffera Recovery in open Court by his Guardiz 

aus. Mich. 15 Car, in C. B. Blunt's cafe, Hob. 169. where man pꝛecedents are vou- 

hed. of ſuch Recoveries had and ſuffered And there ſaid by Cook Chief Juſtice, 

at it was reſolved by himſelf and all the reſt oftheJuftices with him in theComs 

mon-pleas' una voce, that a common Recovery againſt an Infant was but a com⸗ 

mon Aſſurance, upon which a Uſe may be averred, and a'Fozfeiture map be made of 

an Eſtate fo; life, and this not to bind oz hurt him. Frin, 12 Jac, Banc, Reg, 

Bulſtr. 2 part, 239, And the conſtant pꝛattice is, to ſuffer ſuch perlons to do it 

Women of the whers the Judges — Rep. pl. 2 46. Blunts caſe, Godb. Rep. 2a g;. 
Lands ſetled 2. That a common Recovery luflered by any that are pꝛohibited by any Statutes 
en her by her la w to ſuffer ſuch a Recoverp, is not good. So it is fozbidden to any Woman alone, 
eee * 02 with any after taken Hus band, tu ſuffer a Recovery of any Land ſettled upon her 
he. alone, er by her fozmer Busband, on any ot his Ancefto2s, in Dower, Jointure, oz in Tail, 
with any ſubſe- E. And therefoe this Recovery will not bar the Iſſue in Tail in this caſe. Der 


quent Huſ- fog this Statute 11 H. 7, chap. 20. and part 7, of this Section. 
band. » 5 it ts fozbidden to any Tenant by the Courteſie, Tenant in Tail after poſli- 
Recovety , bility of Iflue extina, Tenant fo2 life 031ives,03 Tenant of anCſtate determinable 


Tenant for life 


| ro bar him in upou life 02 lives of the Land they ſo hold, to ſuffer any luch Recovery, And there⸗ 


Remainder or foe ſuch a Recovery will not bar him in Reverſion oz Remainder in this caſe, Sir 
Reverſion. fon this Statute 14 Eliz, chap. 8. and part 7, of this Section. + oo 
_—_ So it is foꝛbidden to any Tenant in Tail ot Land ofthe King's Gift ozPzocure- 
Vaſien or Re. ment, whereof any Reverſion oz Remainder is in the Bing at that time, to ſuffers 
mainder in the Recovery of it. And therefoꝛe ſuch Recovery will not bar the King, if it bar che 
King. Illue in Tail. Dee foz this Stat, 34, 35 H. 8. chap. 20. and part 6, of this Section. 
Recovery by And a common Recovery againſt the Bing himſelf is not good. Crook x. 68. 
Shireen So it is fozbidden to all Bichops, Deans, Pzebenvs, Parſons, Uicars, and ſuch 
Spiricual like Spiritual and Cccleſtaſtical perſons, to ſuffer any Recovery of their Spixituat 
lands, dz EccleſiaſticalLivings oz Lands. And therefoze ſuch aKecoverp will not bind their 
ike, Succellozs. 
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Ducceſloꝛs. St foz this, Stat 3 2 H. 8, chap. 28. 14 Eliz, chap, 11, 13 Eliz. ch. a0. 
1 Eliz. chap. rg. 18 Eh. chap. 10, 20. E , * Wo 


3. That a common Recovery ſuffered by a Wontan Covert,thathath a Husband . 


who doth joyn with her in the Recovery, is good, and will bind them, their Yeirs, By a Woman 
and all others. But if the be an Jufant, and appear as Uoitchee by her Attozaep, Corerr and het 


this Recovery will not bind her. Cook 10. 43. Plow, 515. Bridgman's Rep. 69, — - +l 
y ſhall 


o, 71. 
: But fo2 the farther opening of this Queſtion, and to ſhew where a Woman Co- 
vert and others are bound by a common Recovery ſuffered by Yusband and Mike, 
oz one of them, take theſe following Caſes. Wo 5 

If there be Tenant foz lite, the Remainder to Pusband and Mie and their Beits, 
and the Yusband and Wife ſuffer a Kecoverp; this ſhall bind the Mike. do 
if a ſtranger be Tenant tothe Præcipe, and the Yugsband and Wife be only vouch⸗ 
ed in the Recovery; by this the Mike is barred, Stiles Rep. 3 20. 5 

It Yusband and Wife be Joint-tenants of any Eſtate in Fe-ſimple oz Fee-tail 


of Land befoze Covercure, and the Yusband alone ſuffer a Recovery of it; this is 


good foz a Poiety. But if Yusband and Wife be Joint-tenants after the Cover 
ture, and then they luffer a Recovery together; this will bind them. But if he 
alone ſufferitz this Recovery will neither bind Iſſue oz Remainder foz any paxt of 
the Land. Moor's Rep, 350, | Ge 
Ik Pugband and Wife be Joint⸗tenants foz life of Land, the Remainder to the 
Heirs ofthe Yusband, and they ſuffer a Recovery of it; this is no Bar to the Iſſue 
foz any part of the Land, Cook 3. in the Marqueſs of Wincheſter's caſe, 5 
It the Yusband and Wife be Joint⸗tenants foz life, the Remainder to the Bus⸗ 
band in Tail, and the Yusband alone ſuffer a Recovery as Uouchee ; this will be 
& good Recovery to bar the Remainder, albeit ſhe do not joyn in it. But if the 
Mikes Inheritance be joint with the Yusband, it is doubtfull whether the Jue be 
barredo2 not. Cook 3. 5. © 2 
Ik Lands be given to the Husband and Wife, and the Yeirs ok their two bodies, 
with Remainders over to Eſtrangers, and the Yusband alone diſcontinue the whole 
Land by Fine, Feoffment, Bargain and Hale, by Deed Jndented,and Jnrolment; 
and the Mrit of Entry is bzought againſt the Diſcontinute, and he vouchtth the 
Husband alone without the Mike, and he voucheth the common Uouche,: and lo 
the Recovery is had: In this Cale it ſeems to be no Bar to the Eſtates in Tail, oz 
Rematnver oz Reverſton, foz any part of the Land. And yet if Lands be given to 
I. S. and I. D. in Tail, and I. S. diſcontinue the whole, and the Writ of Entry is 
bought againſt thc Diſcontinuee, and he vonch I. S. alone; that this is a good Re⸗ 
covery fo} the one half of the Eſtate, and a Bar to all the Eſtates. But if Lands 
be given to Husband and Wife, and the Yeirs of the body of the Yusband, wich 
Remainders over to Eſtrangers, and the Pusband alone diſcontinue the whole 


= 


Land by Fine, Feoffment, oz Bargain and Sale, by Dird indented and inxollenz 


and the Writ of Entry is bzought againſt the Dilcontinuee, and he doth vouch the 
Husband alone without che Wife, and he voucheth the common Uouches, and ſo 
a Recovery' is had: this is a good Recovery foz the whole Land, and a Bar to all 
the Eſtates in Tail, Remainder and Reverſion, but no bar tothe Wife foz her 
Effate ko; her life after her Husband's death, Coo. 3. 5. 6. 32. And if Lanps 


be given, as befoze, to Husband and Wife, and the Yeirs of their two bodies, and 


the Mrit of Entry is bzought againſt them both, and they vouch thecommon U 


che; oz the Husband alone voth diſcontinue, and the Mrit is bzought againſt the £ 


Dilcontinuse, and he voicheth the Husband and Wife both, and they enter into 


the Warratity and vouch the common Loch. ob f the Keroberey 15 1 Theſe Barro 60 | 


are good Recoveries foz the whole, and a | 
Cttate of the Woman, and to all other Eſtates, Coo. 3. 5,6, 33, Ann where 
Lands are given to a man and his Wife, and the Vetrs of the body df the Wife, 
02 to the Wife and the Beirs of her body, and the Writ of Entry is moughe 
againſt the Yusband and Wife, and they vouch the common Uourhee : Thele ate 


good Recoveries, and will bar the Pugbands and Wives, and the Efaces in Tail; 


Remainder and Reverſton, Lit. Broo. 37, 81. And where a man hath Lanv in 
| : Dd | which 
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which his Wife hath a Joincure, oz to which the will have Title of Dower aftex 
his death; if in this Cale the Wrtt of Entry be brought againſt them bach, and 
they vouch the common Wouchg, and fo a Rerovery1s had; this Recovery will bar 
them both: but the Pusband alone without her of any fuch Eſtate by a Re overy,foz 
the may falſifie and avoid it after his death, Plow. 514. Coo, 3.5, I. 12 Ed. 4. 14. 
Ak Land be given to Busband and'Wife, and the Beirs of the body of the Hus⸗ 
band, the Remainder over, andthe Yusband alone ſuffer a common Recovery, this 
is no Bar to the Remainder, Moor's Rep. caſe 350. And yet if there be Tenant - 
foz life, the Remainder to Husband and Wife, and their Yetrs, and they ſuffer a. 
Recovery this will bind the Heirs of the Wife, and the Wife ; and Examination 
of the Mike in this is not neceſſary, but pꝛudential. So if a Stranger were Te- 
nant tothe Præcipe, and the Husband and Mike had ben vouched, the, Wife han 
been bound, Stiles Rep. 3 20. i | ' Pos... 

Ik Lands be given to Husband and Wife, and the Yeirs of the body of the Hus⸗ 
band, aud the Writ of Entry is bzought againff the Pusband alone, and he vouch 
the common Mouche, and ſo Recovery is hav with a ſingle Uoucher ; this is no 
good Recgvery fo; any part of the Land, no Bar co any of che Eſtates, albeit the 
been do ſurvive the Mike. And pet ik Lands be given to two others, and the 

eirs of the bopp of one of them, the Remainder over to a Stranger, and the Wric. 
of Entry is bzonght againſt one of them, and he vouch the common Uouche&, and ſo 
3 Recovery.is had; this is a good Recovery, and Par to all the Eſtates foz the one 


* 


Kut if there ve Tenant toz life, the Nemainder ro Pusband and Tlife, and their 

- Peirs, and they two ſuffer a Recovery 3 in chts cafe, and by this, che Peirs of the 
Mike are concluden. > ava 320. But, all this notwithſtandipg, if a Woman 
Abe an Eſtate in Dower foz life o2 in Tail, joyntly wich her Pusbanp, oz only 
to her ſelf, oz to her uſe, in any Lands, xc. of the Inheritance oz Purchale of her 
Husband, oz given to the Yuzband and Wife by the Busband's Anceſtazs, oz anp 
ſeiſed to rhe uſe at the Pusband oz his Anceſto2s, do ſole (oz wich au after-taken 
Pound luffer a Recovery of it, it thall be void; and he to whom the Land ought 

0 belong after the death of the lain Woman map enter as if che Woman were 
dead, And pert this caſe alſo, if ſhe vo it with the Conſent of the next Meir, oz 
all fopy wit Vit, fr is good- Dee it after, | > | 
wife barred by If {he Busband be Tenant in Tail, the Remainder to the Wife in Tail, aud he 


the Recovery ſhift a Recdvety of the Land; by this the is barrev. Cook . 121, in Beverlie's caſe. 
2 = Huſ- If Pusband aun Wife have an.Eftare ta them, and the Busband, and he levie a 


Fine. Feine, aud one recover againſt his Conuſe, and he vouch the Busband, who both 
"- - vouch over; this is a gaod Recovery, As if Land be given to Yusband and Mike, 
and rhe Belts of their bodies begotten, anv the Busband alone lufkereth a comman 
7 5 Vp this the Elkate-catl is not hound. Cook 3. in the Marqueſs of Win- 
Ace Busband anv Wife be Jalnt⸗cenants of L Anu befdze chefr Marriage, and 
on usband alone ſufer a Recovery ofthis Land, and vie; this is good foz a moiety, 
l 3 Rep, 350. But if it be after Marriage, it will not be good foz any part of 
11 Land, ” 2 | | 


Pert 3. . That a common Recovery ſuffered by one that hath the F&-flmple of Land 
By one hit fk Und him cha it, his Heitz, aud all others, And foz the opening hereof 
leinLand, © £ fl 9 1.46 Kn g 7 nh | n a | 
And ahere a. Akte be (eſe a Lanvin Ce and hne Aue g. f. Hon and Heilt, C. B. aſecond, 
Recovery ſhall and DO. B. a, 8 2 foz ever, pa mg D. 
bind in this , Non 2 C B. die without Iſſue, living 
caſe, and his Vetrs foz ever, paying the ſame 
F and ſuffers a common Recove⸗ 

Detrsz In this caſe C. B. will 
Deviſe, | ex andthe Limitacion to A. B. af the F&. 
Remainder, 


uach, But this Reco 8 
rrerd, unleſs he he party by way of . 
e e e e e e e 
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cher. As {f a Santgagir luffer a Recovery, this will not bünv the Pozticaitesz+ 
Wut tk che Poztgageo? be a party to the Recovery the Recovery will be gon Any 
thele bp ſopning together maß without doubt well ſuffer a Recovery ofthe Land 


mozfgaced to bind all parties. Croo. 2. 592, 593. + FIG. - 
Ik one deviſe Land to another and his Yeirs ax lung as J. S. hath Aue of his To bar a ef- 

bodpzin this caſe no Recovery will ſeclude oz bar him that made the Gift ot his pol⸗ fbiliy. 

ſwility to have the Land again, unleſs he be a Party to the Recovery by Uoucher : 

Foz a Recovery againſt a Tenant in Fx-fimple ſhall never bind a Collateral In⸗ 

. rereff, Title, oz Poſlibility, as a Condition, Covenant, 03 the like. Croo. 2. 


592, 593. N | 
It one that hath a Remainder in Fee of Land ſuffer a Recovery of it; this will 
be good and binding to him chat voch ſuffer it, and his Yeirs by way of Eſtoppel. Eſtoppel. 
Moor's Rep. cale 402, Coo. 10. 43. in Jenings's caſe, | 
"Af the Dilleiſe of Land ſuffer a common Recovery of it toUſes; this is a good By one chat 
Recovery to bar himſelf and his Heirs foz ever. Croo. 1. 282. e, 3 8 
J. That a common Recovery ſuffered by Tenant in Tail, either as Tenant 03 Land. 
as Uouchee, is good, and will bind him, his Iſſues, and all others. ', Path 
Burt foz the farther opening ofthis matter, and to ſhew what Recovery the Te- By Tenant 
nant in Tail map ſuffer, and where his Recovery, wherein he actethas Tenant oz ® Tak: | 
Uouche, will be binding to him, his Iſſues, thoſe in Remainder oz Reverſlon,take Rache f. 
If he in-Kemainder. in Tail diſcontinne the Eſtate⸗tail, and fake back a new Gali bind bim 
Efface-tail, and then ſuffer a Common Recovery; by this the firſt Eltate-tatl is or order = 
not barre, fob the Iſſue in Tail map plead that he was not Tenantto the præ- 57. one * 
cipe, non keilen of an Cltate-tail tempore brevis, and this will goto it. Wotf Tie 
Tenant foz life and he in Remainder in Tail luer a common Retoverp, and voucß 
over the tommon Uouche , this is no good Recovery, But it an Eſtate be to Puſs By Tenam fos 
band and Mike, and to Yusband in Tail, and the Yusband levy a Fine to one life wich him | 
agatuſt whom a Recovery is had, and he voth vouch the Yusband only, who boch in Reminder. 
vourh, the common Uouchee ; this is a/Food Recovery. And if A. be Tenantin 
Tail, the Remainder to B. in Tail, the Remainder to C. in Tail, theRemainder 
to D. in Fee, and A. makes a Feoffment, and the Feoffee doth ſuffer a Recovery, 
and doth. douch B. who voucheth over: In this caſe and by this Recovery A. is not 
barred at all; but B. C. and D. are barred of all their Remainders. Coo. 3. 6. in 
Coupledike*s caſe, 7 | | 
It Tenant fo; life and he in Kemainder-in Tail ſuffer a common Recovery, By T<naoc for 
wherein they both vouch the common UHouchee ; this will not bind the Eſtate-tail: 3 bim 
oz he in Remainder to the Tail is not Tenant to the Præcipe, but the Tenant fo: Nemeinder: 
like; and in truth the Land is recovered againſt the Tenant foz life only, and the 
Recompence cannot veſt in him in Remainder only, fozaſmuch as the Lozd is in 
truth recovered againſt the Tenant foz life, and he in Remainder was never ſeiſed 
by foze of the Tail. Kniverton's caſe, Dyer 225. Leach and Cole, Mich, 41, 41 
Eliz. Co. B. S Coo. 3. 6. Coupledike s caſe. 8 
A. was ſeiſed of Laud in Fe, gave it to John S8. and Joan his Wife, aun the By Tenent i= 
Peirs of their two bodies; after J. S. diddiſcontinme the Tail to the aſe of R. his foſſeſſion. 
Son and Anne his Wite, and the Yeirs of the body of the ſaidR; and after 
John' died. Joan his Mike ſurvived; after R. infeoffed one Tho. a Baffard fon in 
FR, after Anne dies; after this one R. Pp. and others recover the Land of Tho. in 
a Writ of Entry in the. Poſt, wherein Tho. voucheth Rich. who voucheth the com- 
mon Youchee, and ſa Recovery is had: After Joan dien; after Rich. dien withourc 
lawfall: 3ue of his body; after one T. A. yeunger Bother to Rich. and Son of 
John ann Joan, bzought a Formedon in Deſcender againft the Baſtarvſon, and 
recoh red the Land, foz that the firſt Entail was not bound by the Recoverp. Bend- 


loeSRep..30, 31. | r 
At one make a Feoffment to the uſe of himſelf fan life, and after of his eldeff ay Tenane 3 
ni Tail, and after of his right Pairs, not having at the rime any Son, after Tail is P 
he Tutfers à common Recovery, awd had Aue à Von, who died in the life of his 
Father, having Iffue a Don, after he 9 in this caſe the don and Peir ofthe 
5 d 2 won 
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Son is barred and he map not avoid this Recovery, by 32 H. 8. fc hehad nat 

any Nemainder in him at the time of the Recovery had. And tt ſeems il Land 

be to E. fo2 life, the Memainver to B. in Tail, the Remainder to C. in Fee, B. 
By Tenant | in dieth, his Wife young with child of a Don, and a Recovery is had agatnſt E. with 
Poſſeſſion: the afſenc of C. and afterwards a Son is bozn ; in this cale this Son ſhall not be 
holpen by this Statute; koz that the Remainder was not in eſſe at the r of the: 
Recovery. Leonard 2 part. 224. caſe 285. 

If one by his Will deviſe his Land thus: J give-unco A. my Dou and his Peirs 
By Tenant in fog. ever my Land in W. paying 20 l. to B. when A. ſhall come to twenty one years. 
Poſſeſſion. of age, and then that A. and his Yeirs ſhall have it foz ever; and if A. ſhall die 

without Þeirs of his body, C. being then living, that C. ſhall have it to him and 
his Heirs foz ever; and A. pay the 20 l. to B at his full age, and then ſuffer a Re- 
| coverp of the Land: this will be no bar to C. fo his Eſtate. 
By renant in I there be Tenant in Tail, the Remainder over, and a Recovery is ſuffered 
Poſſeſſion. again the Tenant in Tail with aUoucher of the Donoz, oꝛ a Stranger; this 
Bar to a R:- ſhall bind him in Nemainder. And lo it was taken to be;whete it was by Tenant 
meinden. fon life, until the Bnatute Litt, Broo. gt. | 
ByT epant in A Recovery by Tenant in Tail in Remainder ſhall noc bind che Illue, but it will 
Tail in Re- by Eſtoppel bind the Heir ol a F&-ſimple Eſtate. Moor, caſe 402. 
mgipdzr,,.... , AI Tenant in Tail be, the Remainder in Fe, and he in Remainder, in conſide⸗ 
By Tenagt iv ' ration of blood, and other good conſiderations, doth covenant to ſtand ſeiſen to his 
Tait in Fol- | own uſe foz Itke, with divers Remainders in Tail, che Remainder in te to the 
ſeſlon. Quien, and the Tenant in Tail in poſſeſſion doch luffer a common Recovery; by 
5 _ this the Illue in Tail and Remainders axe barred. Coo 2. 15. Wiſeman's caſe. 
Ik Tenant fo2 life be, the Remainders in Tail, andthe Tenant foz life ſuffer a 
Ber to che Re: Common Recovery by aſſent of him in Remainder where he is vouched, and Exe⸗ 
mainderin - | Cittion is ſued; this is no bar to him in Remainder oz Reverſion;: but thathe 
Tail. map enter notwithſtanding the Execution, foz it is a Foꝛfeiture. Coo. 1. in Sir 
7 William' Pelbam's caſe, But if Tenanvin Tail in Remainder after an Eſtate fo; 
life ſuffer a Recovery as Tenant in poſleſſion, it is a queſtion if it be good againſt 
2 Ilſue oz againſt the Meir in Feb. Do il he come in as Uouchte. Moor's. Rep. 
Cale 1014. 
Ak there be Zenantfo life, the Remainder in Tail, the Remainder i in Fee, and 
Remainder the Tenant foz life ſuffer a common Recovery, with a Uoucher of the Tenant in 
barred. Tail in Remainder; this will bind the Remainderin Fer, andthe Iſſue ofthe 
By Tenant for Tenant in Tail, albeit he in Remainder in Fee do not allent upon Recozd. Moor's 
lite with, or Rep. 690. caſe 953. 
without him in If A, be Tenant in Tail, the Remainder to B. in Tail, the Remainder to C. 
. in Tail, the Remainder to D. in Fee, and A. doth make a Feoffment, and the 
; Feoffes doth ſuffer a Recovery, and vouch B. whovoucherh over; by this ur 
A. is not barred, but B. C. and D. and all their Remainders are barred. Coo. 3.6. 
in Coupledike's caſe, Sc Coo. 10. 43. in Jenings's caſe, 
Ik a Tenant in Tail in Remainder oz Reverſion expectant upon an Eftate fo; 
life, ſuffer a common Recovery, this Recovery will not bind the Iſſues noz the Re- 
| mainder over. Moor's Rep. caſe 449. | 
There is no pꝛoviſton made at this day to p2eſerve the Reverſion oyRemainder 
expettanc upon an Effate-tail, noz to avoid a Recovery'of a Tenant fo; lite, in cale 
where he in the next Remainder is agreeing and aſlenting to it: and therefoze if 
there be Tenant foz life, the Remainder to A. in Tail, the Remainder to B, in 
Tail, cc. with divers Remainders over, and the Tenant foz life doth fuffer a com- 
mon Recovery, wherein be doth vouch A. who doth vouch the common Uonche; 
in this cale the Recovery is good to bar the Eſtate⸗tail, and the Remainders and 
a on, by all the Judges but Walmſley, Paſch. 3 2 Eliz. B. R. Moor's Rep. 
ca e 9537 
Remainder Jf Tenant in Tail do diſcontinue the Tail, and take back an Eſtate to himſelf, 
and Reverſion and afterwards a Mrit of Right is bzought againf him, and he vouch the common 
barced, ** Uoucher, and Judgment is given accozdingly: In this caſe the Jſſue in Tail is 


not barred foz the firſt Entail; _ 15 Father was not at the time ofthe og 
eiſey 


* 
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ſeiſedi bn fozce ok that Entail in lieu whereof -Kecompence can enure. Coo. 3. in 
the Marqueſs of Wincheſter's caſ e.. r = 
Ik Recovery be againſt a Tenant in Tail on a feigned Action, and he die be- Tenant in Tail 
foze the Execution, whereby the Land doth deſcend to his Don, and the:Recoveroz Lieth before , 
fue:s Seite facias to have Exetution: In this cale, if it be falle, the Heir may avotd —— of * 
it · But in cale where the Tenant in Tail is vouched, and recovereth over in value, oven. 
it is otherwile. Coo. upon Lite, 361. $24 wu 
It A. be» Tenant in Tail to him andthe Heirs males of his body, and he hath 
two Sons, and makes a Leaſe foz years,and after ſuffers a common Recovery to the 
uſe uf himlelk foꝛ life, the Remainder. to B. foz twenty four pears, the Remainder 
to: A. nn: the Heirs males of his body, and to the Heirs males of the body of ſuch 
Heirs males ; the elder Bon dies, his Mile being with child of a Son bonn after 
called Henry; A. dieth in the mozuing the ninth day of October, the ſirſt day of 
the full Term, which then did begin the ninth of October, on which ninth of 
October the Recovery was ſuffered, A. having made an Atcozney foz him to appear 
befoze, and this Recovesy was afterwards. returned executed; and after the laid 
Execution the Wife ok the elder Son had her Son bozn called Henty, as befoze: 
In this caſe it was reſolved, that this Bon ſhould have this Land, and not the 
puiſne Son ok A. per omnes Juſticiarios Angliæ. Coo. in Shelley's caſe, 1 part. 
Dyer 376, Jenk- Cent. 6, cale 10. 1 de e 1 
Where Yusband and Wife be Tenants foz life, and ta the Heirs of the body of Benin 7 
the Husband, and the Husband is vouched in a common Recovery ; by this the Feme, 
Eſtate⸗tail is barred. Coo: 6. 3222 „ 1 
Ik the Wife be Tenant koꝛ life, che Kematnder in Tail to the Husband, ann 
they levy a Fine with a Render to them, and to the Heirs of the body ol the Yuſs Fine. 
band, and then tbey ſuffer a Recovery as Tenants; by this neither the Illue noz 
Nemainder are barred. Moor's Rep. 63 4. caſe g7 e 
Ik a Retovery be luffered by Tenant in Tail in Nemainder, this Recovery will 
not be good againſt the Ilſue co bind him. Moor's Rep. 402. Coo. 10. 43. in By Tenant in 
jenings's caſe. And if there be Tenant foz life, the Remainder oz Reverſton aver 1411 4 Re- 
in Tail, and a common Recovery is had againſt him in Remainder oz Neverſianʒz; 
this will not bar the Eſtate⸗tail. Coo. 3. 6. . ĩ· 
If Lands be given to J. S. and the Beirs males of the body of his Wife ingen⸗ 
ded, and he hath Iſſue a Son, and after his Mile dieth, and he diſcontinue and | 
take back an Cſtate to him and the Yeirs females of the body of his ſecond Mike, mY ae 
and after diſcontinue again, and take back an Eſtate to him and the Heirs female "Hom ol rele- 
of his body, and after dilcontinue again, and the Writ of Entry is bzought againſt 
the laſt Diſcontinuee, and he doth — Tenant in Tail, wha doth enter into 
tze Warranty generally, and doth vouch the common Uouchee : this is a good Ke- | 
rover to bar all the Eſtates in Remainder and Reverſion alſo, Coo. 3. $- in Cou- remainder and 
pledike's caſe, Plow. in Manxel's caſe 8s. | | 11.105 Reverfion bar, 
No feigned. Recovery to be had by aſſent of parties againſt any Tenant oz Te © 
nants in Tail of any Lands, Zenements:03 Hereditaments whereof the Rever- Recovery by 
ſion oꝛ Remainder at the time of ſuch Recovery. had ſhall be in the King, ſhall bind * in Tait, 
02 coniclude the Yeirs in Tail, whether anp Condition oꝛ Uaucher be had in any — 
ſuch feigned Recovery 92 not, but that after the death o every ſuch Tenant in Tail ns 
againſt whom ſuch Recovery ſhall be had; the Yeirs in Tail may enter, hold and 
enjoy the Lands, Tenements and Yeredicaments ſo recovered; accozding to the 
fozm of the Gift in Tail, the ſame Recovery notwichſtanding. Moor, caſe 344. 
And here the Heirs in Tail againſt whom ſuch Recovery ſhall be had ſhall have no 
advantage: foz Recompence in value againſt the Uouchee oz his Peirs. But ſuch 
Tenants in Tail may make Leaſes foz twenty one years o2:thz& lives, accoꝛding 
to the. Dtatute. of 32 UH. 8. 28. Stat. 34, 35 H. 8. chap. 20; | If the Remainder 
be to the Crown upon a Condition, and the Tenant ſuffer a Recovery, and then the 
Condition is perfozmed; by this the Remainder is not bound.:Moor, caſe 466. 
t there be Tenant in Tail, the Keverſion to a Stranger, mho dothbargain and 
ſell to the Crown, and befoze the Deed inrolled the Tenant in Tail doth ſuffer a 
Recovery; it is doubted whether the Remainder be barred. Moor's Rep. cafe 
1032. 


* * 
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1052, But u Recovery will without voubt in tome Caſes bind the Iſſue in Tat, 


where the Remainder is in the Crown by the pzoviſion of a Subject, © Mors 
15 5 Recovery be ſuffered by a Tenant in Tail, by this he doth not only dilcon⸗ 


Part 1. tinur, bax and deſtroy the Eſtate⸗tail, aud ſo defeat himſelf, the foꝛmer Owner of 


the Land; and his Iflues; aud all thoſe who be in Remainder and Keverſion theres 
upon, that might take place after the Eſtate⸗tail, whether they be in eſſe oʒ contin⸗ 
gent only; but alto all fozmer Leaſes and Charges made by him in Remainder oz 
Reverſton. Coo. 5. 41. And this is lo, albeit there be no Warranty in truth in 
the Cale upon which the Uoucher is had, and albeit there be nothing to be recovers 
ed in value, foz chat the Wouche: hath no Land to recover over in recampence; ann 
albeit that no Execution be made in the life-time of the party againſt whom it is 
had, pet is the ſame regularly a perpetual Bar to the parties againſt whom it is 
had, and their Heirs, of all the Eſtates they have in Fee-ſimple, Fee-cail, and foz 
life in them, and againſt all them that are in Remainder oz Neverſton. Plowd. 
Manxel's caſe. Coo. 1. 94. 10. 173. And it is a rule, that where the Eſtate⸗cail 


in poſſeſſion is not barred by a Recovery, there the Edtate in Reverſion 02 Nemain⸗ 


der is not barred; Quod non in magis propinquo, non in magis re moto vale bit. 

Charges and And lot is converſo. Where the Eſtate⸗tail in polleſſion is barred by the Res 
Incumbrances cover, all the Remainders and Reverſions, Condicions, Charges, Incumbzances, 
avoided. any Ettates vepenvent-upon it are barredallo; except in ſome ſpecial Caſes, where 
the Reverſton 02\Remainder is in the King, And therefo:e if A. be Tenant in 

Tail, the Remainder to B. in Tail, the Remainder ts C. in Fe , ann B. oz C. 


doth. make a Leaſe foz years of the Land, oz grant a Rent-charge out of the Land, 


oz enter into a Otacute oz the like, oꝛ grant the emainder oꝛ Reverſion upon Cons 
dition; and after A. doth. ſuffer a common Recovery of the Land, ann then dicch 


dition, 
without Illue: In this caſe the Recoveroz will hold the Land diſchargen af all 
| theſe Eſtates and Remainders, and Charges, Coo. 1. 62, 25. Capet'saſe; 
| DoR. & Stud. 49. Jenkins Cent. 6, caſe 41. Moor's Rep. caſe 298. Coo. 6. 43. 
By che Tenane But if a common Recovery be had againſt Tenant in Tail, where there is a Ne⸗ 


in Tail, mainder over to another, and he vouch over the common Uouchee : In this tale 
and by this he is barred, and his Jſſues, ik he had any; if none, he in Rentain- 


der is barred, and ſo is he in Reverſton allo, albeit it hath been help otherwile. 


Bendloe s Rep. 11. Coo. 1. 63. 


By him in Re- Af he in Nemainver grant a Rent, and after the Menant in Tail ſuffer a Recos 


Ma ndert verp, and die without Illue, the Rematnoer is diſcharged of the Rent, Moors Rep. 
f caſe 298. And if there be a Leaſe foz years, and a Recovery ſuffered of a Rever- 
Kon; this will not hurt the Leaſe foz pears, but he map falſifie it, by Stat. 
11 H. 8. 15. ' | baſes 


If Lands be given to A. in Tail, the Remainder to B. in Tail, the nemaindet 
to C. in Tail, the Remainder to D. in Fe, and A. doth make a Feoffment in Far, 


and the Mit ot Entry is bꝛought agatuſt the Feoffe,and he doth vouch B. (being 


mon Uouchee ; this is a good Recovery, and a Bar to the ſecond Eſtate⸗tail, and 
all the Remainders and Neverſtons depending thereupon: and pet it is no Bar at 
the firſt Eſtate⸗tail which A. hath. It a Ait of Entry be bzought againſt a 
- 'Poxztgagee, ann he vouch the common Uouchee, and ſo a Recovery is han; this is 
no good Recoverp.to bar oz bind theBortgageo,but that he may euter foz the Con 
dition bzoken. a if one give Kanvsto B. and his Peirs ſo long as C. Hall have 


Heirs at his body; and B. doch fuffer a common Recoverp, and vouch the common 


Bar of Poſſi- Uouche ; this is no good Recovery to hat the Donoz of the Poſſibility ; foʒ in both 


dilicy. theſe caſes he chat is to be barred hath no Remainder oz Reverſion, but an Ins 


18 Jad. B. R. Fell and Broten : helo ſa by-mott of the Junges. But tf in theſe | 


tales the Poztgagee vouch to the Poztgageoz,03 B. the Done vourh the 


Warranty 


de goon Recoveries to bar both them and chetr Heirs foz ever. And if one have an 
Eſtate in Feeofiinple veterminable upon u Kimitatton oz on a Condition; as if 
r Lands 
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Lands be given to A. and his Beirs till B. pay to him 100 l. and then that it ſhall . 


remain to B. and his Beirs, and A. doch ſuffer a common Mecoverp, am vauch the 
common Uouche ; it ſeems this is no Bar to B. ano his Yeirs, but that upon pay- 
ment ołthe 100 l. he may have the Land, The ſamne. et Bn 

Al ane be leited of Lanoin Fee, and have two Dons, A. by his firſt Mike, and B. 
by his kecond Wife, and he devile the Land ta his Mife foz her life, the Remajn- 


der to ;. bis Don in Tail, and che Reverſion of the Fee deſcend co A. andthe Writ - 


of Entry is bꝛought againſt the Tenant foz life, and the vouch B. and he doch 


vouch the common Uotche, and ſo a Recovery is had wichout aſſent of the Heir 
in Reverſion ; this is a good Recovery, and a Bar to all the Eſtates in Poſſeſſion, 
Rematuder,. v2 ieverſion, Coo. 3. 6. 10. 43. 


And il aUWcit of Entry be bꝛought againit the Teuant foz life and him in Re-. 


mainder in. Tail togecher, and they vouch the common Uoucher, and lo a Recovery 
is han z this will be no good Recovery to bar the Eſtate⸗tail. Coo, 3 6, 10. 43. 
Tenant in Tail by Devile, and if he die without Iſſue, that the Execucoꝛs of 


Moor's Rep. 201. WI . 

It a Feoffment be tothe uſe of himſelf foz life, and after of his eldeſt Son in 
Tail, and after of his Heirs, not having any. Son at the time of the Feoffment 
made, after he ſuffers a common Recovery, and hath Iſſue a Son, who dieth in 


the like ol bis Father having Jſlue a Don, and after he dieth : In this caſe the 


the Deviſo2 hall tell che Land, he doch Cuffer a common Recovery, and die with⸗ 
out Allue; it leems this will bar, and pꝛevent the Sale by the Executozs. Quære. 


Don anz Heir of the Son map not avoid this Recovery, by 32 H. 8. Leooard's. 


Rep. 2 part, caſe 285. 


* 


Tenant in Tail did covenant to ſtand ſeiſed, in conſiveration of à Parrtage by - 


his Son with the Daughter of 1. 5. to the ule of himſelf and his Heirs till the Par- 


riage had, and after of himſelf fo; lite, and after of his ſaid Son and his Wife and 


the Beirs of their twa bodies, and ſuffered a ſingle Recovery ta this purpoſe, ann 
dien without Jſlue : In this caſe it was reſolved, that che ſingle Recovery did only 


bind the: Eſtate in polſeſiion and pꝛelent, and not the Remainder, foz as to all 


Eſtraugers he js Tenant in Tail fill. Yelvercon 51. N 
A Land be given to E. foz life, the Remainder to B. in Tail, the Remainder to 
C. in Fee, B. diech, his Wife young with child of a Son, and a Recovery is hay 


againſt E. with the aſlent ol C. and after the Son is bozu; he wall not be helped by 


this, Statute ot 32 Kl. 8. foz che Kemaindex was not in being at the time of the 
Recovery, Ide m. But it was held, that che Heir in the ſirſt cate by the Common 


Lam las the Recompence cannot extend to ſuch a Kemainder that is not in being. 


e ſau. ; . : F : ** * — . « 

__ Tenant in Tail in Remajudex afcer an Gfate ko; life doth ſuffer a Recovery as 
Lenant in Polleſſion. Quare if. ic he void againſt be Jſue, 03 againſt the Heir in 
F8#.:Quare if he come in as Uouchg, - Moor, caſe 1014. 

. Tenant in Tail luffer a Recovery with a Moucher, and die befoze Exetu⸗ 
Goon Neroveroz map ſue Execution againſt che Iſſue, Moor's Rep. 137. 
Ale 281. c en 94 2 ' 3 re 4 
But tu all the Cales lefoze this difference is ti be herben; The Recovery with 
the angle Woucher doch not bar any Eſtate, hut ſuch as the Tenant in Tail hath in 
pofleſlian at the time of the Recavery had: ſo that if the Ceuant in Tail be in of 
ang ather Eſtate, as by Diſleiũn, o3 by che Convepauce of the Dilleiſoz, oz the 


lite, tun Gate js nat barred 3. Put the Recovery with the double Uoucher doch 
bind and mae Etats and Titles that the Aouchte hath at che time of 
the Satrx inte the Marrantp. Coo. 3. 19. Lit. Broo. Se, 38, 12 Ed. 4. 13. 


13.6474. 1. And hene it is, chat if the Mit of Entry be bzought, againſt che 


is Mrroberh unth afugle Honcher is a good Recovery, and Par ta che Eſtate⸗ 
Alk if it he then in poſleſſiqa, and not put to a Right; and ſa it is Bar to aft the 
Remainders and:Reverſions depending upon it. Coo, 3. 3. 10. 37. @0 if 

Ane en al; 
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touch over the common Uonchee z this is a good Recovery, and Bar to the Efate- 
tail, and the Remainder allo, Coo. 1.235. 3. 59. 10.45 12 Ed. 4. 19. But 
if Tenant in Tail be difſeiſed, and then ſuffer a Recovery with a ſingle Moucher, 
oz the Diſſeſſoz make a new Effate to the Tenant in Tail, and then the Cenant in 
Tail doth ſuffer a Recovery with a ſingle Uoucher ; oꝛ if the Tenant in Tail make 
a Feoffment in Fe of Land, and then take back a newEffate to himſelf front the 
Bilcontinuer in Tail oz in Fe, and then doth ſuffer a common Recovery with a 
ſingle Uoucher ; by this the Eftate-tail is not barred; But by a Recovery with x 
double Uoucher in theſe caſes the Eſtate⸗tail is barred. And therefoze, as in caſes 
where the Tenant in Tail doth levie a Fine, make a Feoffment, oz bargain and 
ſell the Land by Deed indented: and inrollev, and the Writ is bzought againff the 
Conuſ&, Feoffe oz Bargain, and he doth vouch the Tenant in Tail, and he 
doth vouch the common Uouchee ; this doth bar the Cffate-tail, and the Remain- 
ders and Reverfion thereupon: Do if in theſe caſes the Conule, Feoffee oz Bar- 
aint doth make a new Eſtate to the Couufoz, Feoffoz oz Bargatnoz, oz he dilleile 
be Conulz, Feoffee oz Wargaine, and then levie a Fine, make a Feolffment, o; 
bargain and ſell to another againſt whom the Writ of Entry ts bzought, and he 
vouch the Tenant in Tail, and he vouch the common Uouchs ; by this Recovery 
the firſt and ſecond Eſtate⸗tail, and all che Rematnders and Reverſions depending 
thereupon are barred, Coo. 1. 13 5. 3. 59. 12 Ed. 4. 19. Coo. 10. 43. 


. 


Dyer 132. Coo 8. 
Fe C 


If 


might be good. Telverton 14g, 2 


r That if the TUric bf Entry be bzoughtagain(t 


4 


Sect. 4. Of a Common Recovery. 


If there be Tenant in Tail, Remainder in Fer be attainted of Treaſon, and a 
common Recovery is had in his Life, in which he is Tenant oz Uouche, this will 
not bar the ſame Remainder foꝛ Tail veſted in the King without Office. Auv'it he 
die, and the Heir of his body be vauched, chis'is no bar ta the Re mainper, foz the 
Tail doch not deſcend in cale of Treaſon, but velts in the Ring without Dfttce, 
Jenk, cent. 6. caſe 41. 

If one to advance his Blood, cc. covenant to ſtand leiſed to the ule of himſelf in 
Tail, the Remainder to another in Tail, the Remainder to the King in Fee, after 
this he dieth, and his Jſſue ſufferech a common Recovery, and dicth wichout Iſſue; 
by this the King is barred. Moor, 344. 

Tenant in Tail, the Reverſion to a ſtranger, which doth bargain and lell to the 
Crown, and befoze Inrolment of the Deed, the Tenant in Tail doth luffer a Re- 
tovery: Quzre ifthe Remainder be barred. Moor, caſe 103 2. 

6. But all this notwithſtanding, if the Pusband fo the advancement of his Part 7. 
Wife in Jointure, andthe pꝛekerment of the Yeirs of their two bodies, make an 178 © — 8 
Etate in Tail to him and his Wife , and the Yeirs of their two bodies, and the on ber by her 
Wife after her Husbands death alone by her ſelf, oz with any other Pusband, Husbend. 
ſuffer a common Recovery ofthe Land whereof this Eſtate is made; this Recoverp Wife, 
will not bar the Eſtate⸗tail. And pet if in this caſe the Recovery be ſuffered by the 
Meir in Tail, oz by the Heir and Mother together, it is a good Recovery. Aud 
therefoze if A. be ſetſed of Land in Fe, and he make a Feoffment in Fer, to the in⸗ 
tent that the Feoffe ſhall re-convey it to him and his Wite and the Beirs males of 
his bodp, and this is done accoꝛdingly, and they have Jſſue a Son, and ſhe Surrens 
der oz make a Fozfeiture, and he enter and ſuffer a Recovery; this is a good Re⸗ 
rovery and Bar to the Eſtate⸗tail. Oz if the Writ be bzought againſt che Mother, 
and ſhe vouch the Heir in Tail, and lo a Recovery is had; this will bar the Eſtate⸗ 
tail. Stat. 11 H. 7. 20. Cook. 3: 58, 59, 61. 

Ik the Mike ſuffer a Recovery of her Jointure again't this Statute without the 
affent of him in Reverſion, and after he in Reverſion relealeth to the Recoveroz by 
Fine z this Alſent cometh too late to make the Recovery good, Broo, Judgn, 1 48, 

Ns perſon may levy a Fine oz ſuffer a Recovery,oz do any act to bar the Jſſttes.in By Tenant ia 
Tait, v2 Gzantee of the King, of any Remainderin Tail, where any Reverſion is Tail where 

in the Crown, by the Statute 3 2 H. 8. chap. 10. And yet a Recovery will bind 8 
the Jflue in Tail where the Remainder is in the Crown by the Pꝛoviſion of a Dub- coy, 
| Ki: Moor's Rep. caſe 344. 

If any Spiritual perſon, as Biſhop, Dean, Parſon, Uicar, oz ſuch like perſon, By Syiricual 
luffer a common Recovery of their Eccleſiaſtical Lands; by this Kecovery is void, any __ of x 
will not bind the Ducceſſoz, Cook upon Lit. 44. e _ 

7. That a common Recovery ſuffered by one that i is but Tenant foz Liſe joyn⸗ By one that 
ing with others may be good. And fozthe os hereof ſ& the following Cales, hach bur an E- 
aͤnd take theſe things. ſtare forLife n 

1. That all Recoveries had oꝛ pꝛolecuted by agrement ofthe parties 02 by Co- = 1 3 
bin against. Teuaut by the Courteſie, in Tail atter poſlibility of Allue ertinc, foz gal bind. , 
term of Life oz Lives, oz Eſtates determinable upon Life oz Lives, 02 any 
Lands, Tenements-02: Yerevitaments whereof. ſuch particular Tenant is ſo 
ſeiled, 02 againſt any other with Uoucher over of any ſuch particular Tenant, oz 
auy having Right o2 Title to ſuch! particular Eſtate, ſhall. from hencefozth (as 

ain the Reverſioncrs, oz them in Remainder , their Heirs and Ducceſſozs) be 
clearly void by Statute 14 Elz. chap, 8. This Act not to pꝛejudice any perſon 
that ſhall by good Ticle recover any Lands, c. without fraud, by reaſon of any fo2- 
mer-Right oz Title. Allo every luch Recovery had by aſſent and agreement of the 
1 erlan in Reverſton oz Nemainder a appearing of Recoꝛd in any ofthe Muccns Courts 

all he good againſt the party ſo aſlenting. Idem. Do where Tenant. in Tail is 


-vatiched by the Tenant fo: Life, this Recovery will —— Iſſue in Tail, and him 


in Remainver in Fee, albeit his aſſent do not appear rae Moor, caſe 953. - 
foz Life,and be vouch Rems inder 

the nert Teuant in Tail, anp ſo aRecovery is hav 5 this will be a gaod Recovery to pad X+vcrfion 
bind the Jiſnc in Tail, and him in Nemainder — Fix, aehough he in ann, ky 
| = 
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Fee do not aſſent to it upon Recvzd. Moor's Rep, caſe 9333 
Part 8, 3+ That (at Common Law) a Recovery Auen a Tenant toz Life wich a Nouch⸗ 
er upon a lawfull Marranty, and a Recovery in value, was a Bar to him in Remain- 
der oz Keverſion, and he was remedileſs, But nom it is otherwile, as we [i bp che 
By Tenane for Statute befoze named. do that if Tenant in Tail after poſſibility, #c. oz any 9 5 
1 Tenant foz Life, ſuffer a Recovery of their Lands by Covin and Agreement, either 
Sec. or wichcue äs immediate Tenant, oz as Aduche upon a feigned Title, without the allent and 
him, to the p2eſudice of him in Remainder oz Reverſton, luch a [Recovery will be void, 
Forfeiture. And ſhall not bind the Remainder gz Reverſion, but will be a Fozfeiture ofthe Eſtate 
of the Tenant foz Life. Inſomuch that if Tenant foz Life be made Tenant in Fair 
to the TUrit, oꝛ Tenant in Law upon the Uoucher, and lo a Recovery ts had; as if 
Tenant fo2 Life make a Leaſe foz years, andthe Leſſee foz years doth make a Fevff- 
ment in Fee, and the Feoffer doth ſuffer a common Recovery, in which the Tenant 
foz Life is vouched, and he vouch the common Uouche ; in thele Cales the Reco- 
veries will not be good to bind the Reverſtons oz Remainders. 14 Eliz; chap. 8, 
Cook 6. 43; Cook 3. 6. 10. 43, 45. A. the 25 of H 8. did enter upon his Feoffe, 
and then did enfeoff B. and C. in Fe, who did re-enfeoft A. and others in Fee to the 
ulſe of A. foz his Life, the Remainder after his deceaſe to E, the eldeſt Don of A, in 
Fee, after had Iſſue, and died: After his death F. ſued a Mit of Entry in the Poſt 
. againſt the ſaid A. and recovered, by tozce whereof he entred: After A. died, after 
is death the ſecond Fcoffies enter, who enfeoff' G. Son and Heir of E. and by kozce 
ereof he enters, Fc. In this caſe ic was held, that this Necodery was not good foz 
longer time than ko; the Life of A. Bendloes Rep, 3 1. 5 
By Tenant fer If Tenant fo2 Life and he in Remainder in Tail ſuffer a common Necoverp, and 
Life wich him pouch the common Uoucher ;; this is no good Recovery to bar the Illues in Tail. 
. SKemainders In the Patguels bf Wincheſter's tale, Cook 1. Wnt if there be Tenant foz Life, 
* the Remainder in Tail, the Reverſion oz Remainder in Fe, andthe Tenayr fo; 
Life is impleaded by agreement, and he vonch the Tenant in Tail, and he vouch 
over the common Uouchee ; this will bar the Reverſion oz Remainder in Fee, al- 
though he in the Reverſion oz Remainder did never aſſent to the Recovery, Cook 1; 
15, 16. & 3. 60, 61. @oifthe Tenant foz Life ſurrender to him in Nemainder 
| in Tail, he may ſuffer a Recovery and bar the Eſtate⸗tail. Cook upon Lit. 362, 
uſury and 4. That a common Recovery,as a Fine, albeit it be much eſtermed in Law, be⸗ 
fraudulent. ing a common Aflurance, pet if it be had in purſuance and foz the perfecting ok an 
Conveyance. iſurious Contract, az to defraud and deceive Purchaſozs of the Lands they buy; oz 
Ereditozs of their juſt Debts, map be void, oz voidable at the leaſt, And foz this lie 
chap. 7. ſe&. 2. And pet ſome have doubted of this; = 308 Os 
5. But in all the Caſes befoze mentionedof a Recovery that is void, it muſt be 
underſtood to be void as to the Iſſuzs,Yeirs, Executoꝛzs, cc. o him that ſuffers the 
Recovery, and as to them that are in Beverſibn and Remainder of their Eſtate, and 
not as to the parties to the Recovery; foꝛ as to them the lame doch foz the molt part 


8 


23 „— 


Sect. 5. How a Recovery ſhall he taken and enure, and the 


operation of it. | 
_ He common Recovery doth deffroy voluntatem Do riatoris;enable the Tenant 
— T to deſtroy the Eſtate of his vod: as Donoz makes a Gift in Tail to holddt 


ais. him in Chivalrie, this Tenant by a common Recovery ſhall deſtroy the Tenure and 
It confirmeth ſtate of this Lozd, and map give to one the Remainder 83 Reverſion that another 
Cm +2" bad, and that he which gave it had not $8 give, dar quod non habet! he may not 
Grant . avoid his own Leaſe o) Rent grantedby-him our of the Land but the Recovery-hall 
I? enure-to perfect the Gꝛant and Leaſe. It is che common Aſſurance of che Land, 

It barreth an und by it the Tenant in Tail may aliene and bar the Eſtate⸗tallzand the Reverſion 
* Re- and Remainders —— ding upon it allo, alſo the Remainders in Abeyance, and all 
wainden. Charges upon np of'thole Renminders'in reſpec of the intended Recompence, 
Cook 6. 43. in Sir Anthony Mildmay's caſe, | No 
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N Statute of the Staple, Statute⸗Perchant oz Execution lip Elegit thall be It deftroyerh 
oided. by any feigned .Recovery, bur ſuch. Tenants map falline chem. Stat. mo Starucery 
21 H. 8. 15. 828 =o W | l 
; "Thar where the Eſtate⸗tail it ſelfis not harredby aRecovery oz a Fine, chere no 
Remainder oz Reverſion expectant upon it is barred, Foz quod non valet in princi- 
pali, in acceſlaria ſeu confequenti non valebit : Et quod non in maꝑis propinquo, 
vgn in magis remoto valebit. As if a Tenant in Tail chat is in of another Eſtate 
tffer.a Recovery, this is no Bar to the Eſtate⸗tail, oz any Remainder oz Reverſion; 
where the one is, there the other is barred, Cook 8. 75. in the Lord Stafford's caſe. F 
The Recovery in value bars the Eſtate⸗tail, though not had, becauſe by Judges Recovery in 
ment 3 as Warranty and Aſſets bars the Formedon oꝭ Tenant in Tail after Judges value. 
ment, and befozs-Erecution dies, Heh: | 
A Releaſe by one to the Conuſoz of a Statute of all his Right tothe Land Releaſe no bur 
chargeable, will be no bar to the Execution upon his Land, Bridgman 124, : . © — 
| "That a Recovery by conſent ſuffered by a Tenant foz Life will cauſe a Fozfets ;, comet: 
titre, whecher he be vouched, oz vouch in it. Cook 1. Sir William Peibam's caſe. ' 5 
' If the Yusband make a Feoffment of his Wives Land, and they both recover 
againſt the Feoffee by a common Recovery ; it is made a Quære if tie Wife be re⸗ Remitter. 


mitted. Moor's Rep, 32. caſe 106. 


Ik Tenant in Tail difſeiſe the Diſcontinuee, andlevie a Fine to a (ranger and Fine. 


take back an Eſtate in Fee, and befoze all the Pꝛoclamations paſs che Diſtontinuæ 

enter and claim, and after the Pꝛoclamations paſs, and he wichin the five pears 

alter enter and claim, and the Tenant in Tail doch die ſeiledz in this caſe the Heir 

is not remitted, againſt the Statute of 32 H. 8. Moor- Rep. 115,cafe 257. bobs 22 
AA. be ſeiſed in Tail tu him and the Heirs males of his body, the Remainder to Charge by che 
B. aud the Beirs males of his body; A. dies having Illue male, B. dies hading Iſſue T<naac is 

ale, and this. Jlue male grants a Nent⸗ charge, the Iſſue male dilconttnues by Tai 

Fine, the Dilconciquee ſuffers a Recovery, and vouches A. in this caſe the Kecoves 

r03 thall hold the Land diſchacged foz ever. Cook 1. 61. Capel's caſee. 

ea Tenaut in Tail ſuffer a Recovery as,Uouchee, oz levie a Fine; this will 

bar the Illue of a Writ of Ccraz upon anp pzecevent Judgement oz Fine, Moors Err 
Verde caſe 499. al e ;.- diſcharge: 


-s Jo the Yusband and Wife be Joint⸗tenantg, and to the Peirs,of the Pusband in Remainder 
Tail, with Kemainders, gc. and the Yugband alone luffers a Recovery, the Uife barced: | 
dies, and then che Yusbaud dies without. Zflue z in this cale the Remainderx ate not ä 
ae oquks 3 eaſe 330. 161 b . * 5 k 
If Land be purchaſed partly wich the money ok and partly with the money By a Wife of 
| gf e Father of the Waite: this ſhall be taken to be within 11 H. 7. And a Teale n 
3p the Render ofa Fine foz ioo pears by the Wife is a Fozfeiture within 11 H. 7. the Husband 2 
Moor's Rep, 239. caſe 388. % % Ferfeiture. 
If a Gift be of Land partly foz Marriage and partly foz Money, it is within the 
Statute of 11 H. 7. Moor's Rep. 93. caſe 34. e 
- If the Father enfeoff his Son and a Feme (ole; this is not within xx H. 2. Ann 
if they inter⸗marry, and grant the Land by Fiite to the Father, who doch tender in 
ſpecial Tail; this as to the one Moiery will be withtti this Statute of 1 H. 7. 
And if the Husband and Wife ſuffer a Recovery as Uouchees, this will be within 
this Statute of 11 H. 7. and Fozteiture. Moor's Rep. 7 13. caſe 1oũ9.!.]. 
As Gift be made partly forthe @ervice of the Husband, aud partly fo Couſan- 
Naur tothe Wite 3 this will be within che Statute of 11 H. 7. Moor's Rep. 68 3. 
Laie 943. 4 50 ; 464435 £4-6 4 „ e 
1 4 as it Teuant foz Life ſuffer porfeicure; 
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prædicta 
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ne integm remunebunt ta A. and his Veirs ; afterwarvs A. by Indenture ins 

ilen bargains and ſells his. Reverſion and Rent to D, B. ſuffers a common Reco⸗ 

very,D. diſtrains foz the Rent: in this caſe it was reſolved, 1. That this was a Ree 
verſton, nota Remainder, aud thersfoze that the Rent did continue, which were it a 

Excioguifi= Remginder were otherwiſe, 2. That the Rent is not extinc by the Recovery, foz 
2 ofa the Gantz was alwayes in poſſeſſion of the Rent, and that whereok one is in 
_ polleſſion catinot be deveſted by a Recovery againſt another man, and here is no 
Necompence foz the Rent that goes only foz the Land, And it is not like the Caſe 

ofa Rent grantedout ofthe-Remaiuver, foz that was never in poſſeſſion, noz exe⸗ 

cactev ; hatt it is as if Tenant in Tail himſelf han granted a Rent, and after ſufferey 

Tcomuron p, the Rent is not gone by this Recovery, Croo. 3. 792. So that 

Cloppel. this common Recovery ſometimes is a Bar by way of Eſtoppel oz Conckeſſon, 
— — by wap ol Gift oz Gꝛant, ſometimes by wap of Extingniſb⸗ 

„ Cometimes dp way of Dilcontinuance ; ſometimes it wozks 
aſta Remitter, as a Fine doch ; and ſometimes it wozks to make a 
Effate in res doth ſuffer it. "Foz this ſe Chap. 2. Se. 16. 


—— 


ment 0. 
towards o 
rr 


— — 


wy 6. What dae or charges 88 by the Recovery foal 
be affirmed or avoided. | 


ſuſfered-by Tonant in Tail, after he hath made a Leaſe of the 
a Leaſe of the Land 07 entred into a Dtatuce, will make the Leaſe oz Charge that befoze 
Land 4"d Was voivable bp. good againft the Allie in Tail, and him in Rematnves oz Revers 
Aen. ion. And che Recoveroz allo ſhall hold it charged, and lubjett to the Leafe made by 
| the Leuant in Tail. But otherwiſe it is of the Charges oz Leaſes mave by him 
tn-Kemainder 03 Reverſion. Do as if A. be Tenant in Tail l, the Remainder to B. 
in Tall, the Remainder to C. in Fee, and B oz C. doth make n Leaſe foz pears of 
the and, oz grant a NRent⸗charge out of the Land, oz enter into a Statute, oz the 
like, oz grant the:Rematudee's3 Reverſtor upon Condition; and after A. voth 
lulttker a common Recovery of the Land, and after die without Mur: In theſe caſes 
theRecoveroz ſhall hold the — — — amd bargen bn him 
in the Reminder a Reverſton. Coo. x, 25. 62. Dodd. & Stud. 49. 44 Ed: 3. 22. 

.. . If hetnRevorſion upon anEfate-tafl grant a Rent-charg e,and Tenantin Tail 
Rene, diſcontinue ; this Charge is of no effec untill:the — of the Eſtate⸗ tail 
Lee by him in Reverfion, though Tenaut in Tail die without Ie, Jeok. Century 6. 
0 Caſa 4.1; But where a — — Tenant in Tail, and the 
Tenant dir withont Iſſuez ſuch a Gꝛantit may this Recovery as a Dtranger: 

8 85 eee eee mo Jeak. Cent. 6. 2 451 2 


It cenfirmeth *© 


—_ The Remedy that Bacre all Wy again oy 
J Nes, and — and | for rb done, | 1 | 4 


© to this we are to know; That tho Roroverozs in commonRecoveries; their 
A — — — — — Reflees foz Lives oy 
Land vered, r Executoꝭs o) , by Diſtreſs, Avowzp; 

0 make er ————5r5—i—ů — dren upon their Leaſes thar ſhall 
be due. after the ſame Recoveries had, and allo like — — 
Recovery oy, and —.— Remedy upon a Diſturbance in a Pzeſencation to an Ada 

| boſon ann in the manner and fem anche & elſdy ſhould-oz migbt have had it the 

| — ——————— — yaoi 

\ Rerdberogs, 7 H. 8: chap; 4. Dyer 31. Cookupon Lit. 104. 21 H. 8.chap.15. 

And here every Avowant oz Bailiff in any Replegiari o Second Deliverance; 
it tvelr vom, Conulance, oz Juſtiſication be found foz them, vz the Plaiaciff be 


Aun 


ocherunce berntb, hall recover his Dammages and Colts, 7 H. $. chap, 4. 
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And ik a man make a Leaſe foz pears to begin at Michaelmas rel Rent, ant 
befoze Michaelmas he ſuffer a Recoverp; in this caſe the — Gall diſtrain 
foz this Ment, which the Lefloz befoze the Recovery could not have diſttainen faz. 
But if the Recovery had not been had, he might have diſtrained, 7 N. 8. chap. 4. 
wo Yi; Cook LN Lit. 104. 


* th. | wY 8 „ X 
. * _ _— p — 
1 " . 


Sed. s. of 4 Kain in Pale. 


Aer in Ualue ſhall not go to him in Reverſion after the Tenandfoz 
life's death. Lit. —5 — t. 
If a. Tenant in general and à common Recovery is hay agtin him 
and his Wife, his Wife having nothing 2 and thep vonch, ann 
Judgement to retover in Ualue, Tenant in Tail the Tate ke 
that the Aue in Tail had the whole loſs, the — ſhall enure wholly ta 
bim; and the Wife, albeit ſhe be party co the Judgement, _ hive nothing tu it, 
fo} that He lotech uothing. Plow. 5 14. Cook upon Lit. 376. b. Foz every Mar⸗ 
ranty that r deſcend to N wa to him that mave che -e | 
ranty by the Common Law. Cook upon Lir. 376. 
Chat che Land which the Wourhthathar the time of the wonchet onlyis liable 
fo the LAY, Cook opon | upon Lit. oz. his Necovery 9 
But in the a common Recovery, overy in Nalue bats Fiction, 
and noſirh thing @ rextly te the Cale. 


Se. 9. F or who Carſe 4 Neeb may be on 5 Andly 
"whom, agg it may be falſified; 007 ans 
f | wachen SECTION which (xraledthe gen — "_ 


Ds 30 dt as for har chte to ton 
in the manner of the p — And pet a neren not — — faile 03 
incotiixruous Latin, raſiire, incerlining, e any Marrant of Attoꝛney 
mil⸗ returning, oz not⸗returning ot the Sheriff, o other want of fozm — 
and net in matter of deze, See befoze Sect. 23 Fin. chap, 3 — J 40. 
21 H. 8. chap. ty. C 00k upvn Lit. 44 104. Cobk 3. 78. How. 51 5. Dyer 249. 
And fometimes it map be aboived' 2 r foxcy of 88 peril By Pleadiag 
matter; as where the Recovery is had dy Ct 

an Infant chat ſuffers a 1 rg us d irby Guiry dat mut avoid it 

Wit of Erroz. Stiles Rep: 24 it map be avoids, to that he he agatn'whom 


the Writ iz bz fe nor Monet of the? 3 any an — 2 — 


of the Writ of Entry bzvucht 3: as where the Wirkt 
that hath nothing in the Land, and he doth vouth ehe Teuunt 1 — 
bf the Land; ag befoe Scct. 4 

Ik the Tefte of à Writ of Car-pin the poſt brafter- the Conulance in call of 8 
8 75. C0. d Aer amendable, and will not make tt dotd. Fear: cent. 6, 
caſe 53; Co. ages 1 

Aa [Recovery vagen che Tent en and ho bie bete 
| Nah a Recouery goov, and the Zllue not remicted; no) can hefalliie 


pbea ne: hd ek refed Right (one 


g ee e e 
247 onches vne that hath'r 
N 4 alone't Land ereunt 
nd in C Cook. 3211. Sir Wiham 5 2 it — ae — 


in Wait agatnit a common Recovery had * map lap, that he — — 
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© "7! Tenant zo the Pracipes nazfeiſed of an Sltate-tal tempore Breyis; and this ts 


cond Barc As Where he in } 


Lungern 
* wards; But a Stranger ſhall never take advantage ot a Recovery, although it be 


. 
The Recauers2 
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ö nainder in Tail fuffers a common Recoverp,oz he dil- 
chntinues the Eſtate⸗tail, and takes a new Eſtate⸗tail, and then ſuffers à common 
Necovery ; dy this the ic dare zal 46 not. barred, fin he thas Ut lee df. 
Do if Tenant fo? life and he in Rematnder in Tail ſuffer a common Recoverp, any 
vouch over the common Uoucher; this is no Bar. But if there be Baron any 
Feme; and tothe Baron in Tail, and the Husband levies a Fine to one againſt 
whom a Recovery is hay, and he dsth vouch the Yusband only, who doth vouch 
the common Uouch#; this is a gdod'Recovery,” And if. A. be Tenant in Tal, the 
Remainder to B. in Tail, Remainder to C. in Tail, Remainder to D. in F&; A. 
makes a, Feoffment; the Feoffee doth ſuffer a Recovery, and vouch B. who vouchety 
over; A. is not barred, but B. C. and D. are barred, and all their Rematindets, 
Coo 35 1, the Marqueſs ot Wincheſter's caſe. | ede eee 


P — 


And in ſome caſes it may be avoided by others: as where a Recovery ts hay of 
the Land whereofA have an Cftate foz years, by Statute Elegir, oz the like, at che 
time ot the Recovery had. 1 | | 

But if an Infant bargain and ſell Land, aud is vouched to Warranty, ann comes 
in.upon-the Uoucher, and thereupon a common Recovery is had; this map not be 
avoived.-by Entry, but it mulk be avoided by Crrsz, Stiles Rep, 246. eee 
And where a Recovery may be avoided foz any ok the pꝛecedent oz ſich like 
cauſes, te mult. be avoided by one whdm it doth concern that is barred by it, and that 
otherwiſe ſhould have had the Land, and not by any sther whom it doth not concern, 
Aa tk an erroneous Recovery be ſuffered hy Tenant in Tail; in this n Vis Mfrs, 
03, if they fail, the next in Remainder oz Reverſlon ſhall defeat it. Bo allo ik the 
Land be recovered again a Stranger, the Tenant in Tail ſhall avold it: Any i 

overed againſt a Diffeifoz, the Diſſeiler ſhall avoid itz And if the 
Land be recovercd againſt him in Reverſton oz Remainder, the Tenant by Stacure, 

Blegit, ox foz years, ſhall avdid it. But in theſe laſt caſes they mult avoid it during 
their particular Eſtates, and may not do it afterwards. \Þ0 the Wife may fallifle 
a Recovery ſuffered by her Husband alone as to yer Title of Dower only, and no 
farther. o he in Reverſion 0z Remainder may falſifie and avoid a Re- 
d by the. Tenant foz life, either in the life-time of the Tenant oz afters 


erroneous.. Jenk. Cent. 8. caſe 32. 


But neither he in Reverſion oz Remainder, oz auy by oz under him, 02 any other, 


map falffi ae by the Tenant in Tail in poſſeſſion, except it be foz 


t hon, EE. TS n n ; 
— map nat falũßie a Recovery, noz a Guardian, oꝭ a Tenant 
2:Paguoz 5 48 if one hold a Paynoz, and a Stranger recover the Pannoz by a 
3 ol the Man NN gh Ly We 48 a that 3 
wears may falſise a fgigned V vad againſt him in Revergon, and wall re⸗ 
tain and enjoy bis Term againſt ene Yeirs and Aſſigns, accozding 
to is als by the Statue 21 H. 8. 15. No @tatuce-Staple, Perchant, oz Cxe- 
by Elegic, map be avaided by a teigued Recovery,. but ſuch Tenants ſhall 
ben like remedy tu falſifie fuch Recovery as the L eller fog years may have, 21 H.8. 
chap. 15. Ser Crook 1. laſt publiſhed, 284. Der Coo. Inſt. 2 part,'321, 332, &c. 
5 — where — is — — that fray Favs Ae. do — ＋.— by Writ 
Exr92.3-aud ſometimes he may do it by Cucrp, ſometimes by Pleading. 
Ak a Recoverp be had by Tein 0H. . — koz life ſhall do irn viliheric 
him in Neverſion, oy hy ſams undue pꝛadice oꝝ ſiniſter dealing; Ju ſome ſuch cales 


* 
. * 


G.. ®® znhach-bevn made vaid-by be denten of a Court fallen a Vacar, and this dne 


Faux ip̃er de 
Reco ven. 


upon the dilcovery of the matter of Pzactice to the Court, upon which only the 
Court dath-make-vgiv the Judgement, Plow. 515. Co. 1. 6. 3. 4, Dyer 249. 
4 Lermop kor years hy Dec without Deed may fallifie a feigned Recoveryhay 
Agai2F him in KeverFon, and ſhall retain andenjop his Term againft the Recove 
103, his Deixpaud Alligns,accozvingto-his Leaſe, And.theRecoveroz ſhall have like 
eee neee 26 [op BRA as tþe eo had, Stat, 21 H.8. chap, 5- 
iZenaacs by Statute⸗Staple, Statute⸗ Merchant, oz upon Execution egit, may 


2K. 7: 
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allo falſifie ſuch Recoveries as the Weller foz years may do, Idem. And this ſuch Who may fal- 
Tenauts may do in London, and ſuch like Cities and Burroughs pzivilenged that 66c it. : 
have p: Lvitedge to hold Plea as London hath. Cook 2 part Inſt. 3az. And ſuch a 
Zernioz bekoze Judgment map pꝛap ta be received befoze Judgmeut to betend the 
Right and Intereſt of his Term upon the Default, oz. Render, oz Nient dedire of 


the —— 905 Idem. But it is not ſufficient foz the Termaz ta alledge Colliſion, 


A common Recovery may be avoided foz Erroz in it. And ſame Errozs in'conte Ecror in a. 
mon Recoveries are amendable by the Court, eſpecially the firſt Term, but ſame common Re- 
are not. And yet moſt Erroꝛs are antendable by the Court the firſt Term after the ery. 
Recovery is had. But foꝛ all this, ſ& moze in Dyer 105. Cook 8. 16 2. Dyer 188. 

Coo. 6. 7. Dyer 1. Bridgman 71, 72, Owen 68. Bulſtr. 2 part, 14. Goldsb. 181. 
_ Where, by whom, and how a Recovery may be falſified; ſ& foz this in Hughes's 
Nomotomia, page 459, 460. And fo} the Avoidance of a common. Recovery, ſ& 


mo2e tn Cook 2 part Inſt, 3 20, 322, 323, chap, a. ſect. 17, 18. ; 5 
Foz the Uſes of a common Recovery, this only is nedfull to be ſaid in this uſe of a Re- 
places That the ſame Rules (foꝛ the moſt part) are to be obſerved and followed very. 
foz the guiding and directing of the Uſes of a Recovery, as are obſerved foz the 
guidance and direction of the Uſes of a Fine, viz. That a Uſe may be avetred upon 
it, ge. Dir Chap. 2. ſect. 17. Sect. 18. 33. 36. Mer Fines, 5 5 
Se nioꝛe of a common Recover, Moors Rep. 93. 727. Broo. SeR; 143. Hob. 
Rep. 3 38. Godb, Rep. 417. 5 : 


* Y 


& 
— 


Sect. io. Some Caſes for Illuſtration and Confirmation of what 
hath been ſaid of a Recovery. | | | 
"ED | Caſe 1. 
J* 15 H. 8. in the Chaneery, the Caſe was; That A. Tenant in Tail div enter Recovery by 
1 upon his Feoffe, and thereof did enfeoff B. and C. in F&, aud after B. and C. Tenant in cail, 
did re-enfeoff the laid A. and divers others in Fee, to the uſe of A. foz the term of where a Bar to 


hay: 

again the laid A. and recovered, by fozce whereof he d. c 
alter whole death the ſecond Feoftees enter, aud here nk cher entrof G, 
Per sk E. by fozce whereof he did enter, c. And it mas held bp the Juttites, 
this Recovery was not good foz longer time than the life of A, Bendloes Rep. 31. 


; Caſe 2. 


In Trin. 25 H. 8. the Cale was; Brice and thole who were leiled in Ft of the Recovery by 
Land gave it to Jo. Aprice and J dan his Mile, and to cht Beirs of their two bodies Tenant in tall, 
engendered z and after Jo, Aprice didÞiſconcingie the Tail to the aſe of Rich, his wherea Bur to 
Son and Anne his Wife, andto the Peirs ofthe bod af the laid Richard; and after de Eoil. 
the Laid John died, and Joan ſurvived him; and after Richard erifeoffed ons Tho- 
mas c Baſtard ſon in Fer; after Anne nd akter oue Robert Patterſhall and 
others recover the ſame Lands againſt the laid Thomas in a Writ of Entry in the 

oft, wherein Thomus vouched the ſaid Richard, which vouchech pver the common 
Unutrh®, and thereupon Juvgoment aud 8 Ser Joan died, 
alter whole death Richard died without lawtull Aſſue of his body; and after Z 


4 
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Tho. Aprice, pounger bother ta the ſaid Richard, and Don of the ſaid John and 
bought a Formedon in the Delcenver againſt Thomas the Baſtarb ſon, and 

weren the Land, foz that Joan was living at the time of the Recovery had, ar 
therefoze the firſt Entail was not bound, and by the death of Joan a new Kighe 
oz Title in the Tail deſcendeth to the ſaid Richard, and after his death to the laty 


Thomas his Bzother the Demandant, Bendloes Rep. 30, 31. 


Caſe 3. 


Recovery by Mich, 6 Jac. B. R. inthe Caſe of Poole and Nedham, the Caſe upon a ſpecial 
Tenant in Tail MHerdict was; Jo. Paradine Tenant in Tail to the Yeirs male of a Peſuage in 
— mngy Re: London, the Remainder in Fee to Tho, Paradine; Tho, by Ded inrolled grant⸗ 
om” ed his Eſtate, Right and Remainderto the Queen in Fee during the life of Jo, Pa- 
radine, and after his death ſo long as any Iſſue male of John ſhall live; John ſuffe⸗ 
red a common Recovery, under which the Plaintiff did claim; jo. Paradine died 
without Iſſue, and the Defendant, as Servant to Tho, Paradine, did enter, gc. 
In this caſe it was adjudged, that the common Recovery ſhould bar the Remainder 
of Tho. notwithſtanding his Gzant to the King, for it was void. But chat ſuch 

a Gant of a Reverſion to the Queen had been good, Yelverton 149. 


Caſe 4, 


In Mich, 3 Car, Co. B. The Court would not that any ſhould count againſt 
the King as Uouchee, foz the King ſhall never render in value upon Uoucher ; but 
in ſuch caſe they muſt ſue to the King by Petition to have in value, and not by way 
of Uoucher, 6 H. 6. 3. 56. 29 Ed. 3. 39. 39 Ed. 3. 11. Crook 1. 68, 


Caſe 5. 


Covenant to Mich; 2 Jac, B. R. in the Caſe of Freſhwater again Roys, the Caſe was; Te- 
Kand ſciſed to gant in Tail did covenant to ſtand ſeiles, in conſideration of a Parriage to be had by 
__ «racion bis Don with the Daughter of 1. S. to the uſe of himſelf and his Yeirs till the Par⸗ 
raiſe a Uſe, riage had, and after co the ule of himſelf foz Life, and after to the uſe of his Son 
| and his Wife, the Daughter of 1. S. and the Heirs of their bodies, and ſuffered 
a ſingle Recovery to this purpoſe , and died without Illue: In this Caſe it was 
adjudged, that the Entry of him in Nemainder dependent upon the Eſtate⸗tail was 
lawfull; foz in this caſe there is not any Conſideration to raiſe the Uſe , foz the 
Conſideration is only the Marriage of his Don with a Stranger, the which, as to 
change the Poſſeſlion, is no benefit to the Father, but he is a Stranger as to this 
perſonal andpeculiar Conſideration. But if the Conſideration had been - foz the 
eftabliſhing ofthe Land in his Name and 5lood, it had been otherwiſe, foz this had 
Recovery by merely touched the Father. 2. That the ſingle Recovery, as 13 Ed. 4. did onelp 
Tenant in Tail, hind the Eſtate in Poſſeſſion and pzeſent , and then came in this Caſe after the 
where Barto tranſmutation of the Poſſeſſion when he was not leiled in Tail, and therefoze doth 
der. nat bind the Remainder. But it was agreed by all the Jufficcs,that uotwithſtand⸗ 
ing ſuch a Covenant by Tenant in Tail, albeit there be as to him an alteration 
ofthe Eſtate, yet, as to all Eſtrangers, he doth remain Tenant in Tail; foz it he 
take a Wife after ſuch a Covenant to ſtand ſeiſed to the ule of himſelf foꝛ Life , ſhe 
ſhall be endowed, And it was ſaid, it had been adjudged, If Tenant in Tail bar⸗ 
gain and ſell his Land to I, S. by Indenture inrolled, and I. S. re-bargain it to the 
Tenant in Tail; that in this caſe he is Tenant in Tail as he was at the firſt. Sir 

Hugh Cholmleigh's Caſe accord, Coo. 52. Telverton Rep. 51, 


Caſe 6. 


The operation Trin. 6 Eliz. it was moved by Harper, If a man deviſe his Lands to his elveff 
of a Recovery. Don in Tail, the Remainder to his pounger Son in Tail, the Remainder to his 
Daughter in Tail, and thep all die without Aue, that then ſhall be ſold + Ing 


Sect. 10. 4 Common. Recovery. 247 
Executas: tbe eldeſt enters, and dies withbut Iſſue, the ßounger Son doth enter 
the PoRtagainlf di⸗ 


and ſuffer a Common Recoverp in a Writ af Extry in the-P6 
eth without ue, and the Daughter allo vieth withort ue | 
may make Sale accodingtothe Will; and reſolvesby Dyer and Welſh,” With- 
out doubc pot, Moor's Repiggi.... 0 uf 637 12 oo 090 TT 1G CP arren d3 gs og 
Caſe 7. M I 206i. 034 ener 


In 30 H, 8. it was doubted, If qakeeduedy were had againff Ceſtui que uſe in Recereg hg 
Tail, whethcr it ſhould bind the Deir in Tail: But by Hales Juffice if was ſaid, = — wat 
That by that Kecovery the Entry of the Feoffers ſeiſed to the ue ot the Eſtate⸗ aii! 


was taken away; but. after the death of Ceſtui que uſe that ſuffered the Recovery; + ER 


the Feoffees might have a Writ of Right, oz Breve de Entre ad terminum qui 
przteriit in the Poit, vel hujuſmodi. Broo. Caſe 147. * 


Cafes $1. 


- In the Caſe of Skipwith.t Chancery 1 Jac, foz the Land of Sir Ralph Howler, Recorety dy 
the Cale was, Tenant in Tail was, and he in Reverllon by Bargain and Sale Tenant Tail, 
granted the Reverſion to Ed. 6. and befoze Jurolment of the Ded he ſuffereda Rever ion in 
common Recovery: If the-Reverſton be barred; And a Cale was made of it foz the Ling. 
Reſolution of the Judges. Quære fi le State⸗tail were of the Pzoviſion of the 
Crown,-whether the Iſſue ſhould be barred oz not/by this Recovery, Moor's Rep. 


caſe 1032. = 
Oaſe g,) 


Recovery againſt Yusband and Wife'by Writ of Entry in the Poſt, where the Recovery a«* * 
Wife is Tenant in Tail, and they vouch over and lo the Demandant doth reco- gainft Huf. 
ver againſt the Yusband and Mife, and they over in value; this will bind the Tail, ara and Wits, 
aud the Heir of the Wife. 23 H. 8. Broo.caſey7, And there ſaid, this Al — 
rance was made by the advice of Brudenel and otherJulkices, oo TP e 
4 . ,. A | * 
In 33 H. 8. it was agrœb, That if Tenant in Tail, the Reverſion to the z ing, Reverſion! 
luſfer a Recovery, this (by Conimon Law ) will bind him and his Iſſue, but _ the King, 
the Bing: but by the Statute now ic ſhall noc bind the Illue. Lit. Broo, SeR; 2 24. 
. ; 4 a . 4; JI. : 7 


Caſe 11. 


Ja 30 H. 8. it was held, That where Tezant foz life was, the Remainder in Recovery a- 
Tail oz foz life, and the Tenant foꝛ life is impleaded, and voucheth him in Kemain- gaioſt Tenant 
der, who vouched over one that had Title of Formedon; and ſo the Recovery pait for lite, whac 
by Woncher, there the Iſſue of him that hath Title of Formedon may bzing his Da te hi in 
Formedon, and recover againſt: the Tenant fo; life; foz the Tenant foz life is not Reinainder, 
bound by the Recovery, And therefoze in this caſe the ſure way is to make che | 
Tenant fa life co pzay in Aid of him in Remainder, and foz them to jopn, and 
vouch him that hath the Title of Formedon, and ſo to pals it: Lit. Broo. 143. 


Caſe 12. 12 
Ja 27 H. 8. the Caſe was Tenant for lite he R , 
27 H.. 8. che Cale was; Tenant kor life, the Remainder over, oz Tenant Recovery ; 
ia Tail, the Remainder over, is impleaded by Writ ol Entry in the bolt, anb he es: 
voucheth an. Eſtranger, the Wemandant doth recover againit the Tenant over in 8 ſt Te- 
value; this ſhall bind him in Remainder, fo} the Recompeiice ſhall go tu him. By ＋ for life,or 
Mouncague.and others, Juſtices, Lit. Brob. 91. i £4 = ror 


ae pads e e ,,, NR 

cb. 29, 30 Rlis, it was moved Co, B. I a common Recovery be to paſs. at 

che Bar, and the Tenant is ready at Bar, _ voucheth to Warranty A. foʒ whom 
= 


* 


\ 


If now the ; 261 


& 
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he is ready at Bar to appear foz the Wourhee by his Warrant of Actozney : It was 
Vouchee ro holden, that this appearance was merly void; fed in this cale the Uouche muſt ap⸗ 
appear in per · near in perſon, becauſe without Summons: But where Summons iſſueth, and it 
fog, is entred upon the Roll, there the Uouche at the Return may appear in perſon, oz 
by Attozney, at his Election. And this was the clear opinion of all the Juſtices and 
Pꝛotonotaries. Leonard 1 part, caſe 204. | 


Caſe I4. 


The Test in In 39 H. 8. the Caſe was, A common Recovery was havagainlt Tenant in 
Tail dies be. Tail, and he died befoze Execution: and by the better opinion, the Illue is not re⸗ 
fore Execu- mitted, neither ſhall he falſifie, becauſe ofthe Recovery in value upon the Uoucher, 
Remi Dyer 35. 
3 | Caſe' 15, 
Recore?) *- | In the Caſe of Wiſeman, Ienings, and others, Paſch, 32 Eliz. B. R. it was thus; 
life wich That Tenant fo; life, the Nemainder in Tail, the Remainderin Fee, the Tenant 
Voucher of fa; life div ſuffer a Recovery by Uoucher of him in Remainder in Tail, which did 
him in Re- vouch the common Uouchee: And it was adjudged and affirmed in the Exchequer- 
gn » what Chamber in a Writ of Errn2, that the Remainderin Fee was barred as well ag 
other Re. if the Tenant in Tail had been the Tenant to the firif Præcipe. Moor's Rep. caſe 


mainder, 953» N 
Caſe 16, 


Recovery - In Trin. 27 Eliz. Debt by Wiſeman againſt Barnard on a Leaſe foz years, the 
gaioft Tenant Cale mas, That the Wncle of Wiſeman, foz the advancement ofhis blood, name, 
Fa Tail, Rever- and Jſ{lue, covenanced to ſtand ſeiſed to the uſe of himſelf in Tail, the Remain- 
ſep inthe. der to che Plaintiff in Tail, the Remainder to the Auten in Fie, in 23 Eliz, after 
den and he died, and his Allue entred, ſnfferev a common Recovery, and died without Iſſue; 
Remainders. the Plaintiff entred, and made a Leaſe to the Defendant rendzing the Rent, the 

| © - Recoveroz enters: And it was adjudged, that this Entry was a lawfull Eviction 
of the Ellate of the Leſſee, ſo that he is diſcharged of the Rent, foz there is no Uſe 
raiſed in Kemainder co the Nucn foz Default of Conſideration ; and if yea to 
create a Remainder, pet the Efkace being of the Gift aud Pꝛoniſton of a Subject, 
and not of the Queen, the Iſſue ſhall not be aided by 34H. 8. but that all the J(- 
ſues and Remainders ſhall be barred until the Eſtate of che Queen. Moor's Rep, 


caſe 344. Ot after Caſe 
The operation In the Caſe of Hunt and Gatley, Paſch. 23 Eliz. Co. B. the Caſe was in effec; 
of it. That he in Remainder granted a Rent out ofthe Land, after the Tepanc in Tail 


| and . did fuffera common Recoverp, and then died mithaut Ilſue: and it was reſolved by 
Rant in Tail in all the Judges, by advice of all the Judges of England, That Leaſes fo; years, Cos 
poſſeſſion bar nulance of a Statute, Gzaut of a Rent, and all other Jucumbzances by him in Res 
re all che eim Mainder, are avoived by the common Recovery that the Tenant in Tail ſhall ſufs 
charge of him fer of the Land. Moor's Rep. caſe 298. | 


in Remeinder 
Caſe 18. 


or Reverfion, 

Recovery Ju the Caſe of Briſcot and Chamberlain, Mich, 29, 30 Eliz. it was thus in efe 
Tenant a. fect ; A Recovery was ſyffered by the Tenant in Tail in Remainder ; and therein 
ia Remainder. it was agreed, it did not bind the Allue in Tail, but that he might falſifie it: But 
E it ſ>emed to. be agred, that ik he in Remainder in Tail, oz in Fe-flmple ſuffer a 
— 3 common Recovery, that by this he and his Peirs are eſtopped to ſay that he had no⸗ 
Heirs, thing in the Frank-tenement,foz therethe Right of the 1 concur 
| upon one Heir, who Sen bis Anceſtoz, as he is to inherit 
ay Land; but it is not ſo of a Remaiuver oz Reverſſou in Tail, Moor's Rep, 

cale 402. 
Caſe 


| Ae A1 
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gots Go. . : Soars par Shen WIT ee 3 3 . Scl 
In Braybrook ' Cafe, Paſch, 12 Eliz, it was in effec this: That Yusband aud Recovery by 
Mike Joint⸗tenants befoze Coverture, the Hausband alone ſuffered the Recovery, Husband a- 
and died; and it was held, that the Remainder was bound foz a moiety. Moor, caſe lone, he and 
335+ Put in Owen's Caſe, Trio, 27 Eliz. it was held, that if they be Joint⸗tenants a6 * 
after th? Couerture, the Recovery ſhall neither bind Jſuenoz Remaiuyer f03 any bar co igue or 


park of the Land. Moor's Rep; caſe 3 50, x Niger. 
| Caſe 20; 136 a 


In an Action of Treſpaſs aun Ejectment there was a ſpecial Merpict found, up- recopery «s.. 
on which the Caſe fell out to be chis : An Inkant bargaingand ſells Land, and is gai fo kb. 
vouched to Marranty, and comes in upon the Uoucher, and thereupon a common kant. 
Recovery is had; aud upon this the Queſtion was, Whether this be ſuch a Reco- 
verp that the Infant cannot avoid by Entry. Roll Chief Juſtice demanded Whes 
ther a-Fing he not reve amicobile : and pet he laid, chat that biuvsan Infant, 
untif it be avoivev by Writ of Erroz, And he laid, chat the Jufanc.isnot baum 
here, but the Nyeition is, Whether he can avoid the Recovery by Entry, oz wuſt avcid by Er- 
bing a Writ of Erro2 to reverſe it. And he | , that a Recovery ſufferen hy a ror er Eqmy. 
Guardia rdian is not good, natwichſtanding the Opinion in Newport's Caſe, Hales re- 
plied, That the Recovery here is binding, till it be avoided by a Writ of Erroz; 
and that the Jufanc cannot avoid it by his Entry, though an Jnfaut may avoid a 
Dad b A e it be inxglled, And here appearech no Conſent of the Par- 

les, any the Party cannot ſhe it. and here isa fozmal Juvgment given, which 
binds till it be reverſed by a Wric of Qrroz. Roll Chief Juftice 3 An Infant map 
avoid a matter in Pais by Entry, but not a matter of Recozd z and here is a pzoper 
way by the Lam to avoid it, namely by a Mrit ofExroz, which is alſo mattet of 
Recozd, and of as high a nature. Jermyn, Nicolas, and Ask, Juſtices to the ſame 
effect, And ſo Judgment pro Defendente, nif, Ailet againſt Watleſs, Hil, 1650; 
B. R. Trin, 1649. Stiles 246. 


Fw Caſe 31, 


Ita Trial at the War in a Treſpaſs and Tjectment betwixt Pilkington and Copy- hold 

| Bagſhaw, the Nueffion bring Whether Copy ⸗hold Lands map be entailen by the Land, whether 
Cuſtom ofthe Pannoz : it was ſaid, that it Tenant in Tail, and the Iſſue in Tail ic may be en- 
of Copy-hold Lands in Tail, join in a Surrender in a Court-Baron of the Copy- 1. 

hold Lands; that this is not an Gſtoppel, foz it ought to he by Fine, os by D&@d ERoppel. 

- ludentep. And Rall Chief Juſtice ſaid, That Copy-hold and in Tail ate not 

within the Stacuce of Weſtm, 2. hut it is a CuTomaxy Eutail like initonature = 

to other Entail, 1275 yan Eftate muſt be decken hy Fine, oz by ſome arben Cu⸗ Pine of Copys 
ffomary wap. It mis allo ſaid by. Wo Capes of Court-Rollg be chewed to be Lan. 
prove a Cultomary Cllate, the Enjoyment af luch Eſtares mult allo be pzoved, 


otherwile the pzook is not good, At was allo ſaid; Evidence, that a @eiſure 
by che Loꝛd made of Copy · hold Encail Lands within the Panuos of Wakefield in q 


Yorkſhire is in the nature of a Recovery ta dock the Entail; and that the manner 
of doing it is either fo2 the Copy-bolder to let his Capy⸗hold foz moze years than 
he ought, oz to refuſe to dp his Service, and then the Load ſeileth the Lands foz a 
Fbdzfeiture, and grants it to another by the conſent of the Copp-holver that made 
the Fozfeiture, ' It was then allo Fin yy Roll Chiet Juſtice, that a Cuſtom can⸗ 
not be urged foz a thing that had its beginning ſince Rich. the firſt, if a Recozd 
en he ſhe wen to the contrary. It was allo ſafvbp him, that a common Recovery 
a Recompence in value to ali yerſons who loſt the Eſtate by theRecovery: Common Res 
ze Lau allo, that he conceived that therecauly he no ſuch Euſtom 60 cus off Entails covery ſuppo-_ 
of Copy-hold Lande by 3 Seiſure of che Loan, fas his Beilure lech a Recom? 
upon the Foxfeituere deffrops W the Common Law, foz it is pence, 
yo Q n 


a Common Recovery. Chap. 3: 


in the Lojv's Clecfion after the Heilure whether he will grant the Eſtate again oz 
no, and por vo not pꝛobe that the Custom binde him to it. Nota. Pilkington ver- 
ſus Bagſhaw, Paſch, 1655. B. R. Stiles 450. | 


Caſe 22 + 


Recovery by Upon A [ſpecial Uervdfc found in Ejectione firmz; the Cale fell ont to be this: 
Husband and Tenant foz life, the Remainder to Baron and Feme and their Yeirs, Baron and 
Wie in Re. Feme ſuffer a Recovery: the Queſtion was, Mhether the Heirg of the Feme 
mainder after were bound by this Recovery, becauſe the Feme being Covert, it was conceived 


no hey on the was not Tenant to the Przcipe, becauſe it-appeared not the was examined, and 

ro rhe Heir, bo nothing was recovered from her. 2 
. Roll Chief Juſtice ſaiv, It is not to be queſtioned whether a Recovery bind a 
by 8 = Feme, foz it is the common pzactice. Secondly, It is not neceſlary to examine a 
over: that! Feme Covert upon ſuffering a Recovery,although it be a pꝛudential thing to do ic; 
bind ker, but if it be not done, it is not averrable that it was not done: but the lingle Queſti⸗ 
on material here is, Whether the Feme be Tenant tothe Przcipe oz not, ſo that 
the ſhall be eſtopped to lpeak againſt the Recovery: and he held, the was eſtopped, 
foz ſhe jopns in the Recovery with her Busband, and here is no Defaulc made by the 
Baron, and now the Recozd is perfect, and a thing contrary co it ought not to be 
averredagafuſt it; but befoze the Reco2d was perkea, ſhe might have pleaded, any 
the Recompence in value here ſhall go to the Beirs of the Feme, and the Tenant 
taz life is alſo bound by this Recovery, and the Feme is Party, and alſoPzjvy to 
this Recovery; and therefoze if it will bind her, it will bind her Beirs allo. Ik a 
Setanger had been Tenant to the Præcipe, and the Baron and Feme had been 
vouched, the Feme had bien bound; and this is a Stronger Caſe, and this Caſe 
map concern many mens Efkates; and therefoze fuch Recoveries are not to be 
"queſtioned: therefoze let the Plaintiff have his Judgment, Niſi. Lockoe againſt 

Palfriman, Hil. 1651. B. R. Stiles 319, 
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Caſe 23. 


Recovery by The Caſe was; A man made a Feoffment in Fe to the uſe of himſelf foz like, 
the Facker Te · and afterwards to the uſe of his eldeſt San in Tail. and after to the uſe of his cight 
| —_ N PÞeirs, not having at the time ofthe Feoffment any Son; after wirds he iuitered 
var co the Tv! common Recovery, had Iſſue a Don, 'who died in the like of his Father, having 
Son. Iſſue a Don, and afterwards he himlelf died. It was holden by the Juſtices in 
this Cate, that the Won, and Meir of the Don ſhould not avoid this Recovery by 

the Statute ol 32 H. 8. foz there was not any Remainder in him at the tinte of 

the Recovery had; and che wozds of the ſaid Statute are, Thar ſuch Recovery 

hall be void againſt ſach perſonsto whom the Re verſion or Remainder ſhall then 

- appertain';” i. e. at the time ot᷑ luch Recovery. And it was laid by one of the Ser⸗ 

jeants at Bar, That if Lands be given to E. fo2 life, the Remainder to B. in 

Agiin®t Tenant Tail, the Remainder to C. in Fee, B. dieth, his Wife poung with child of a Bon; 
e life and © Recovery is had againſt E. with the aſlent of C. and afterwards the Son is bozn; 
din in R- He ſhall not be helped by this Dtatute of 32 H. 8. foꝛ that Remainder was not in eſſe 
meinder ia at the time of the Recovery. But it was holden in the pꝛincipal Cale, that the 
—_ Beir might avoid the laid Recovery by the Common Law foz the Recompence 
Jr in Tail. Cannot extend to ſuch a Remainder which is not in eſſe, Hil, x6 Eliz. in the Com- 
mon-Pleas:Leon, 2 part, 224+ caſe 285. WA 


Caſe 24, 


It was moved by Serjeant Walmſley, If a common Recovery be to paſs at the 
How the Te. Bar, and the Tenant is ready at the Bar, and voucheth to Warranty A. fox whom 
nant and Vine one is ready at the Bar to appear fo the Uouchee by his Warranc of Attozney : Ic 
hee te was holdin, that this appearance is merly void; foz in ſuch caſe the Uouche 


appenr. olg t to appear in perſon,becauſe without dummons:but where dummons thucth, 
and 
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and the ſame is entred upon the Roll, there may the Uouche at the Retitrn appear 
in perſon, oz by Attozney, at his Election. And that was the clear opinion ot all the 
Juſtices, and allo of the Pꝛeignotharies. Mich. 29 & 30 Eliz. in the Common- 


Pleas. Hughes 86. | 2 
Caſe 25. 


Zu the Pargueſs of Wincheſter's Caſe; this Caſe was, Busband and Wife gts wei be 


are Joint-tenantk td life, the Remainder to the Heirs of the Yusvand, who ſuf⸗ Husband ang 
fer a Recovery; and it was held no Bar to the Iſſue foz any part, fo2 there are no wife Joint 
moieties between them, noꝛ was there any lawfull Tenaut to the.Przcipe; Coo, 3. *<22n: no Bar 
And reſolved, that thougb the were not Party to che Writ noz the Conuſance (foz Tal. flue in 
the Eſtate of Yusband and Wife was by Render upon a Fine levied by the Yuſ- 
band) and it appear ſhe was a Stranger to the Recozd;z pet the Render to her is 

voidable only, and this Recovery againſt the Yusband alone ſhall not bind che 


7 


Remainder: Owen and Morgan's caſe, Trin. 27 Elz. Coo. 3. 1. 


Caſe 26. — 
A Writ of Entry Sur diſfeiſin in the Poſt mas bzought againſt Sir Henry Milds Rccorery +- 


may upon a Recovery had by him of the Pannoz of Wanſted againſt the Earl of — . 
Newport an Infant, where he appeared by his Guardians, and vouched the com⸗ , Guardians, 
mon Uouchee ; and Judgment was given againſt him upon his Default after his „here Error. 
Appearance; and the Earl bzought a Writ of Erroz, foz that the Judgment was 

given by Default, he being an Infant: And it was adjudged that the Writ of Er⸗ 

roz wauld not lie; and this being a common Recovery ought not to be ſhaken bp 

Infancy, And the Court is truſted, that they will not admit ſuch an one to be 

Guardian, but ſuch as ſhall anſwer to the Inkant koz his loſs, if he hath any. Paſch. 

9 Jac, B. R. Earl of Newport and Sir Henry Mudmay. Croo. 1. 224. And pet ſts 

Coo, 10. 44. That ſuch a Recovery will not bind an Jnfant, foz he hach not ſuch a 

power as an Yusband and Wife hath, bur he is diſabled to transfer his Land du⸗ 

ring his minozity. But the Law is not taken, that an Jnfant may ſuffer a Re- 

covery by his Guardian. EY | 


Caſe 27. 
Mich. 4 & 5 Phil. & Mar, Nota, That if a common Recoverp be had by a com- Recovery a= 
mon Writ of Entry in the Poſt with the common Uouchee againſt the Tenant in gaioſt Tenant 
Tail, where the Remainder is over to another, the which Teuant in Tail doth in Tail wkece 
afterdie without Jue; that nom he in Remainder ſhallbe barred by this, becauſe Nau naa 
the Recompence in value goes not to him, tc. was the opinton of the Juſtices of aud geve-fon; 
the Common-Bench, Quære tamen. And now at this day the Law is contrary: 
foz he in Reverſton is barred by the Recovery and Uouche, Beadloes xx. Coo. 1. 


63, acco2ding to pzactice herein. 
Caſe 28, 


Mich. 11 Jac, in the Common-Pleas this Cale was put; Tenant in Tail, the Recovery a- 
Remainder in Tail, the Remainder in Fee; Venant in Tail is attaint of Treaſon, r i 
Office is found, the King by his Letters Patents doth grant the Land to A. who 5.110 Ta 
bargaineth and ſelleth the Land by Deed to B, B. ſuffers a common Recovery, in * 1 
which the Tenant in Tail vouched, and after the Deed is inrolled: It was held by of Tenant in 
the Lozd Chief Juſtice, that it was no Bar ofthe Remainder z foz befoze Jnrol- Tail, where 
ment nothing palleth but by wap of concluſion : and the Bargaine is no lawful N 
Tenant to the Præcipe. Godb, Rep. pl. 314. 8 


Caſe 29. 
In the Caſe of Duke and Smith, Paſch, 3 Jac, Co, B. Note, That it he in Re- 
verſion 


22>: M 8. Common: Recowery, Chap. 3. 


Recovery by bernd fitter Kecavery to Mgerg iter, he cannot pleay, chat bis Facher wan 
Recovery bY | thing '6040h8 Ann 04 the e el the Recovery, tog he isctoppen to lap that he 
fion; was nat Tenant co the Pravipe:s Audit, wosagrgd, chat it was a good ? 

1 E JAN) ited nb 113 £0 


Eſtop pel. againſt him i Eſtoppel. Godb. Rep. caſe 189. | 
: MH > 40 Cant 2 DIC 8 35% „Cant 
| Cie 30, | t 77 - dam 


| 53 Goth Ba 4 * 4 220 eee eee eee 

Reverfionis Toeuant in Tail, Keverſion in che Ring, ſuflers a Recobety, 8 

che King. it wap oy a Bac ̃ Ale, bu no — in 
10 in 29 Ks. Vaſch. Dyer rn | 


* 
— 27) 13 1 * 4 3 \ 
* = . 
| Caſe 31. 
$4344 $434 4 2.31. 
* £ 


12 84 # 101 3&3 33.023 182 1 f - &- 30.4 454, IL QUEST 1s 
By Infanc and © Jn Mich. 5 Jac. Co. B. in Zouch and Michel's Caſe; the Caſe-wag,,An-Anfan 
bis Guardian's Tenant in Tail did ſuffer. a Recovery by his Guardian: It was held by the Court 
where good. that tt Hould bind him, becauſe he may have remedy over againſt the Guardian by 
Action of the Caſe : But otherwile if he ſufker a Recovery by an Attozney, foz thatt 
is void, foz he hath no remedy over againſt him, as hach been adjudged 4 Jac. in, 
Haolantann Lee. Cale: Golib. Rep. pb ap. 06H ͥ rꝛ»- en 
1 n 


ä 
: 2 ef, 414 17 4 


Tess: for life A. edler foz life, the Kemajnder in Tail, the Remainder in Kea; the L elle foz life 


* 


1 


veuched, noth hargain and ſell in Fe to A. h befoze the Statute of 14 Eliz.ſuffered a came 


mon — rok —— the Lee faz like is vouched : Jn His 44 it was 73 
the Entry ol hint in Nemainder is lamfull, within 32. H. 8. 3 1. opinio Curia: 
Ces 1. Sl Witham Babette b Ce. 6.60. accord - + lr 0 


» 


1154 
Y 


@ C21 Ih; 
. © Caſe'33, 


Hutband and In a Formedon by Keys againſt Sted, the Cale was, That Sted and his Wife 
Wife, where mere Tenants foz life, the Remainder over toa Stranger in Fee, and che Writ of 
boundby2 Pormedon bzought againſt Sted only, who made Default after Default: where- 
Re. mmpon came bi: Wite; aud: paved to be received to defend her Rigut, which was des, 
==. — fon this Recovery doch not bind her z and it is to na purpoſe 
oy her to defend hex Right in that Actian, which canuat here be impeached where⸗ 


* 
- x 


upon he iu the Rewaiuner fame, and magen to be Received ;z and the Caurt at firſt. 
donbtedof the Receit, fozaſmuch HON mandant ſhall have Judgment ta veca⸗ 
ver, he in the Kemainder. might falgfie the Recovery, becauſe his Eſtate, upan 


which he pzayeth tobe received, doth not depend upon the Estate imyleadey, ( ſcil.) 
a ſole Eftate ; whereas his Nemainder doth depend upon a joint Eſtate in the Puſ- 
band and Wife, not named in the Writ, Buc at the laff, notwichffanving the lain 
Exception, the Receit was granted; dre and 30 Eliz. in Communi Banco. 
Keys and Sted ': caſc. Hughes 86, Leonard's 1 part, $6. caſe 105. | 


2 
— * * 1 0 2k Saf * 
1 e 34. 
— 4 ] 7 © ö 


- Jn the Eaſe of villers in Dyer 146. it was to this effect : The Husband and 
Wie ſei ed of Laup in rigbt ok the Wife, by Indenture, in conſideration ot 
60. de miſed, bargained andſold the Land to B. foz thirty years, the Remainder to 

themlelves foz life, the Remainder to their Son and the Daughter of 6. in Tail, 

and ſufferen a Kecoverp tothe ſame ules; and this Aſſurance was made by Jnden- 

ture, but the Parriage not 770 oy e foz Pone y and foz a arriage be⸗ 

He bye ten the don and Daughter of B: the Father and other died, the term expiredz 


fene. te oon hang Iſſue died, the Wife levieda Fine come ceo, ene 
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with Warranty, the Iſſue within five pears enter fo2 a Fozfeitureupon 11 H. 7, 

Dyer argued, That the mony being the ſole Conſideration erpzeſſed,rio other Cons Averment. 
ſideration may be averred, as a Uſe may not be averred againſt a Uſe expꝛeſſed. 

Noz in that cafe may a Cauſa niatrimomi prælocuti, where another Confiverttion is 

erp2eſled, there a Confideration without the Deed map be averred. Allo the Land ute. | 
moved from the Feme Covert, who map not limit a Ale without a Mriting 5 any Feme Covert. 
then the finding of this by a Jury, which may not be averred noz given in evidence, 
is void. This is not a Jointure within 11 H. 5, foz it was not a Jointure although 
it were made by the Anceſfoz of the Pusband, fox a Jointure map not have anp 
other cauſe but Love and advancement; allo a Jointure is to be a pzeſent Buſten⸗ 
tion, not a Remainder, 3 Juſt. contra. And it was ſaid that another Conſidera⸗ 

tion not repugnant to what is mentioned in the Jndenture may be averred; and 

that it was within the Statute, though monp be part of the Conſideration, foz ſo it p 
is in molt caſes. Me the Caſe. 


Caſe 35, 4. 


M. 20 Eliz, Co. B. the Caſe was; upon a Recovery in a Writ ol Entry Sur Diſ- — oft 
ſeiſin of two Acres of Land, Habere facias ſeiſinam was awarded; the Sheriff as 7,2. 

to one Acre returned Habere feci, and as to the other tarde; and the Court held the ſeiſefim, 
Return repugnant, and that he was to be amerced foz it: and if the Acres be far di- 

ſtant, in this caſe he map make Execution of one in the name of both, Leon, 

2 part, Caſe 214, 


Caſe 36. 


In Hil. 28 H. 8. I. S. made a Leaſe faz Life to A. and after made a Leaſe to B. Rent where it 
of the lame Land fo Yearsrendzing Rent; A. did ſurrender, I. S. enfeoffeda Stran- as) ben 7 
ger, who ſuffered a Recovery, the Tenant foz Life died, It was a Quære, if the Res 97006 
ecoverozs might avow foz the Rent upon 7 H. 84 chap, 4. foz he againſt whom the 
Recovery was had might not, foz the Leaſe was not commenced, Dyer 31, 


Caſe 37. 


In the Cale of Barton and Lever, Paſeb. 23 Eliz, the Cale was; Erroz on a Fine Recovery ns + 
in Lancaſter by Tenant in Tail, the.Tenant in the Writ of Erroz pleavs in Bar — Be Cos 
a common Recovery had againſt the Conuſe of the Fine with the Woucher of the =_ c 
Tenant in Tail, le Conuſor upon a Mrit of Entry in the Poſt dated 1 Marti re» * 
torn? die Lunzin quarta ſeptimans Quadrageſimæ proxime fucur*, the Plaintiff 
replied,that the Writ boze date 1 Marti 11 Bliz. retorn in quarta ſeptimana Qua- 
drageſime protime futur, with an Averment that primus dies Marti in 11 Eliz. 
fuir in Quadrageſima, and lo the Return of the Writ intendible the Lent twelve 
month after the Teſte of the Writ; and foz that the Tenant had appeared and 
voyched, he was without Warrant by Dziginal. And upon Demurcer two points Fine- _ 
wereagred by the Judges, 1. That where a Tenant tu Tail comes in as a Uonchee;- uy raw ag 
he doth bar the Iſſue ofthe Writ of Erroz to reverſe the erroneous Fine that he r. 
himſelf hath levied. 2. That proxim. futur. a), 4 Septimana, and not ts Quadra» | 
peſ mx, And foz the Recovery to bar the Erroz was cited the Caſe of Carrington, Euer in a Fine 

ich, 31, 32 Bliz. B. R. The Tenant in Tail voth levy an erroneous Fine, and or Recoriny; 
after he doth levp another Fine; by this he and his Iſſue are barred of their Writ 
of Errop on the firſt Fine. And it was laid by the Juffices, that a Writ of Erro 
is as it were a Commiſſion, aud may reverle foz part, and affirm foz part, any 
is not abateable becauſe the Fine is good foz yart, Moor's Rep. 499- 


Cale 38. 


In Trin. 12 Eliz. 296, the Caſe was; That a Recovery was ſuifered by Hul⸗ 
band and Wife of Tenements in London ( which by the Cuſtom of London _ 


— 
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Leaſe good a» ag a Fine at common Law) which was to the ule of the Recoverozs, cc. until they 


gainſt a Reco" made d Leale fos foaty years,and then to the uſe of the Husband and Mike, and the 
185 Heirs ok the Wife ; the Leale was made, the Hus band died: In this caſe it was 
holden by the Court, that the Wife ſhould be concluded and ſhould not avoid this 
"Leaſe, but ſhall hold under the Recovery, fo as the Leaſe pzecedes her Eſtate. But 
Quzre what remedy the hath foz the Rent, becaule the Rent was relerved befoze 
her Eſtate by the Uſe was created. Dyer 290. S Cook 2 part, 57. in Beckwith 
caſe, and Dyer 187. a > 1 * 8 
In 23 Eliz. Mich. the Caſe was; Tenant in general Tail having Illue two 
Dous, the eldeſt had iſſue a Daughter and died, his Wife with child of a Bon, the 
Father ſuffered a common Recovery tothe uſe of himſelf foz Life, the Remainder. 
to the Recoverods fo2 24 years, the Remainder to the eirs males of his body; 
the Recovery was had, returnable. OR. Mich, viz, ꝙ Oobris; upon that day in the 
mozning the Tenant in Tail died, and after a Son was boan and if che Uncle, oz 
Son new bozn, o2 the Daughter ſhould have the Land, was the Queſtion. It was 
reſolved by the Juſtices, that the Iſlue male ok the body ſhould have it; foz if it be 
by purchaſe, becauſe of che mean Eſkate foz years the Uncle may not have it,foz he 
that takes it mut be Heir as well as male, and the Daughter of the eldeſt Son is 
Beir, but it ſeems it ſhall be to her by deſcent till the Don be bozn.. And all the Ju- 
ſtices held that the Recovery was well executed againſt the Jſſue in Tail, becauſe 
of the Recompence in value, Dyer 3 74. St Shelley's caſe. Cook 1 part. 


- 


_ Caſe 39. 


Recovery a bar A. Tenant in Tail, Remainder to B. in Tatl, B. grants a Rent-charge, A. ſul⸗ 
to all Leaſes, fers a common Recovery, and dies without Jſſue, the Gzarrtee diſtrains, the Alien 
Charges, &c. of A. bzings' a Replevin : Adjudged foz the Aliene by all the Judges of England, 
ef bim in — that a common Recovery againſt a Tenant in Tail ſhall bind not only theRemaine 
vines 06 ders aum all Leaſes, Charges, #c, granted oz made by him in Remainder, but alla 
He Reverſjon, and all Leales, Charges, cc. granted by him in Reverſign, Capel's 
caſe. 23 Eliz, Cook 1. fo. 62, ' 15 1 
Caſe 40. 


Covenant to C. todenants to ſtand ſeiſed to the Uſe of himſelf fo2Life,and after to the uſe of 4; 
ſtand ſeiſed to his eldeſt ſon and the Heirs males of his body, the Remainver to the uſe of B. his le⸗ 
uſes. tond Son and to the Heirs males of his body, cc. and if A. oz his Jſlue; c. ſhall at- 
rempr, #c. to aliene, ec. by which any Gſtate ſhall be barten, ec; that after ſuch At⸗ 
tempt,and befo2eany Act executed,theUſe andCſfate of him ſo attempting, xt. ſhall 
ceaſe only as to him ſo attempting, in ths ſame degre as though he were naturally | 
dead, and not otherwile; & that then it ſhall be immediately to ſuch perſons to whom 
it Houldcome by the intent of the Jndencure,#c.C.dies, A. ſuffers a Recovery,B.en- 
ters ec. Adjudged he could not,foz this P2ovilo is repugnant, impoſſible and againſt 
| Law; foz the death of Tenant in Tail is not a Celler of the Efate-tail, but death 
without Illue males; and by this reaſon the Ilſue ſhall have it in the life of the Fa⸗ 
ther, cc. And foz every deſcent, ac. death natural oz civil is requiſite; and tis not ma⸗ 
Perperujies, terial though Tenant in Tail had noJflue at the time of the bzeach,foz twas repug⸗ 
nant at the beginning, and theerſtate⸗tail doth not commence by the having of3fſue; 
afid a gift in Tail upon Condition that if the Donee dies his Eſtate ſhall ceaſe, is a 
void Condition: Allo the Pꝛovilo is void fo the incertainty, as a Gift to two & hæ- 
redibũs is void; though a Warranty be made to them and their Heirs; and in Jer- 
min and Aſcor's tale che like P2oviſo was adjudged void: fo2 be the P2oviſo a Cons 
dition oꝛ a Limicatton, the entire Oſtate ought to be defeated byit, and an Eftace 
in Land cannot ceaſe foz part, and continue foz the reſidue,noz ceaſe foz one perſon; 
and continue fo2 another,noz ceaſe f@-a time, and revive after. The like Judgment 
was betwixt Cholmly andHumble.Buf the Parliament ozkaw may make anEſtate 
pPioein as to one, andigood to another : as Tenant in ſpecial Tail levies a Fine, the 
Aline is barred, not the Wife: So a Releaſe by the Demandant to the Uouche is 
| | good, 
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good, not by a ſtranger. So if an Cxecutoz lurzender a Term, to one reſpect it is 
Exting, to.austher tis Allets, #c. And Ules are within, the Statute .dedonis, Uſcs. 
Taue js enen onely of Lands + Tenements, and there ſhall be a paſſellio Fra- 

ins, &e. of them, faz they are. guided by the i5ules of the Comman Law, Richil tn 

the time of, R. 2. and Thirning in the time of NH. 4. Juſtices , intended to make a 
Perpetuity, but could not. Corbet's caſe 42 Eliz. Cook 1, fol. 84. of Perpetuities. 


1 s 


Caſe 41. 


„Tenant in Tail, the Kemainder in Tail, the Remainder bargains aud ſells the Recovery a- 
Land and all his Eſtate ta J. S. to have foz che life of Tenant in Tail, the Remainder eriaſt Tenane 
tothe Juen, tc. upon condition, that che Eſtate hould be void upon render of .bin 
10 J. Tenant in Tail ſuffers a Recovery to the uſe of himſelf and his Peirs, after i, in ine King. 
the Nemainder tenders the 10. J. #c. Reſolved, the Remainder to che Nucen was 

void, x. Betauſe the Gꝛante foꝛ Life of Tenant in Tail took nothing, foz tis a void 

G2ant,foz the G2antes ſhall never have any benefit by it; but ſuch a G2ant of a Re⸗ 

verſton were good,foz he ſhall have the Services: But a Leaſe fazAife of I; S. is good, 

fo2 this may take effect bp Fours of Tenant foz Life; and Kemaiuder dicitur, 

quaſi terra remanens, which cannot be here, c the Remaiuder muſt take effect when 

the particular Eſtate ends, & vana eſt illa notentia quæ nunquam venit in actum. 

And the poſſibility foꝛ Tenant in Tail to enter in Religion ſhall not make the Re- 

mainder good, becaule tis remote, x it aught to he a common and propinqua poſſibi - 

litas which ſhall make the — phol as Death, Coverture, dying without 

Aſſue. Remainder to a Cozpozation which is not in eſſe is void, though luch be 

erected during the particular Eſtate. 2. Becaule theLaw will never adjudge a Gzant 

good by reaſon of ſuch a fozein- Pollibility , foz it is potentia remotiſſima & vana, 

and by incendment nunquam venit in aqtum. 3. 3Secauſe the Remainder being Te- 

nant in Tail, granted all his Eſtate toꝛ the Life of Tenant in Tail, ſs that there is 

no Kemajuver left in the Gzantoz , but in luch cale the Eſtate⸗tail is in abepance. 

Blichmar's Cale 35 ofthe Quen agreed. Tenant in Tail covenants to ſtand ſeiſen 

to the ule of himſelf foz Like, x after to hi ; eldeſt Son in Tail, the Remainder ta the 
Don is voih; foz when he had limited - uſe-to. himſelf foz his own Life, was as 

much as he could limit by Law. Reſoligd, ( admitting the Kemainder good to the 
-Queu) that the common Recovery hath, barred the Eſtaͤte of the firſt Gzante,and 

lo the Condition during his Life z foꝛ tis out of che Statute of 34 H. 8. being not 

of the Gift, of the Queen,gr, as Wiſeman s Tale ig befoze apjudged, A 4/34) a 

upon an Eſtate⸗tail grants upon Condition, a Recovery. bars the Reverſion and 
Condition, as Capel's Caſe is befo2e adjudged. Ik the Reverſtou oz he in Remains 

der grant a Leale, xc. and Tenant in. Tail tuſter a Recovery, the polleſſion ſhall ne⸗ 

ver be ſubject to ſuch Charges. Neſelved, that the paiment to the firſt Gꝛantẽ cannot 

deveſt the Re mainder out of the Quceud 1. Becauſe the Condition during the Life 
Sf the firſt Gzants was diſcharged. 2. Becauſe he chat takes benefit of a Condition 

'pughs to have the entire Cltare-with which he yeparted, which cauuot be here, fo; | 

the Eftate of the firſt Gzantee was barred by the Recoverp., 3. The teuder to the \ 
firſt Gzante was to the intent koꝛ to reveſt his Cftate,. which cannot be, becauſe 

*twas barred, and therefoze the paiment cannot develt the Remainder out of the 

Qucen. Sir Hugh Cholmley's caſe. Cook, 2. 39 of the Queen, fo. 50. 


hone The T0208 393 417; IOW 3+ 6, Sn, ee 3 {35436 Recovery 4- 
C. and his JWite were ſeiled, and tothe. Heirs males of the body of che Musband, tze inſt 4, whe 
the Yusband lebies a Fine to A, B. recovers in à Writ af Entry againſt A. who voucherh the. 

- bouches the Musband ouelp,(che Wife living)-who voucherythe common Moucher. Muhen alone 
Reſolved, that this Mecoverp Gall, bind the Nematnper, ko; here was a lawful Tc- Fine to 4, who 
nant to the Pczcipe; and though the Pusbaud were onelp-vouched,+ not his Wife, „ih his Wife 

who had a joint Eſtate with him, pet the Busband coming in as Aoucher, he bad an Eftaree 
came in in pꝛivity of the Eſtate⸗tail, and nat at another Estate, and the Recovery tai where dar 

in value gives recompence to the Tail which the Huphbayp had, and to the Remain- vnde Remein- 

/ £ | 


3 
der. 
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der. A. Lenant in Tail, the Remainder to B. the Remainder to C. the Remainder 
to D. A. makes a Feoffment, the Feoffee ſuffers a Recovery, B. is vouched, andi he 
voutches the common Uorchee 3 A. is not bound, but B. and all the Kemainderg are; 
fs2 though the Remainders are vilcontinued and cannot be remitted till the Tal be 
© recontinued,'pet in a common Recovery, which is the common Aſſurance,he whic 
comes in as Uouche Hall be in judgment of Law in Pꝛivity of- che Eſtate, w 


ich 
he ever had, though the pzecedent Eſtate upon which the Eſtate of the Uouchee de- 
pends be diſcontinued. So here the Yusband ſhall be ſaid in of che Tail, and cis 
the ſtronger, becauſe the Eſtate of the Wife was put to a right , ſo that the Hus⸗ 

band came in as ſole Tenant in Tail, and not joyntly with his Wife, becaule the 
is not Uouchee, and he cannot be in of another Eſtate, becauſe he had once a Tail; 
but had they had a joint Eſtate to them and the Yeirs of their two bodies, he being 
vnely vouched, it might be doubted whether the Tail ſhould be barred, becauſe the 
Wife had a joint inheritance with him. 8 of the Queen, Dyer, Khiveton's Cale, 
A præcipe is bzought againſt Tenant foꝛ Life, and the Remainver in Tail, they 
vouch over; it ſhall not bind the Tail, foꝛ the Rematuder is not Tenant to the Pra- 
cipe, and the Land is recovered againſt the Tenant fo; Life onelp, and recompence 
ſhall not go to the Remainder , and the Remainder was never ſetſed by fozce of the 
Tail. And lo twas adjudged in Leach and Cole's Caſe 4 1 of the Queen. Cuple- 
dike*s Caſe 44 of the Queen, Cook. 3. to. 5, 


Caſe 43. 


Recovery of a Acommon Recovery is had in a Writ of Entry in the Poſt, de uno annuali re- 
yearly Rent or dirty, five penſione quatuor marcarum, and ot an Advowſon, whereupon a Writ of 
Penfion. Erroz is bzought. 1. Becauſe every Præcipe ought to be tertain, but here it is in the 
Of an Acow- disjunttive. 2. A Writ of Entry in the Poſt lieth not of an Advowſon : but Judgs 
fon. ment was affirmed and thereby *twas reſolved, 1. That a common Recovery is 
Averment of a not like to sther Recoveries, fo2 it map be averred to an Uſe. 2. It is by mutu; 
Uuie upon it. conſent, c. Conſenſus tollit errorem, 3. A Writ of Entry in the Poſt lieth of an 
Advowfon,'Common, ec. to luffer a common Recovery, and not otherwiſe, foz no 
One thing of other Aſſurance can be had to bar the Rematinders. 2. The demand of the Rent is 
rwo names de- good, foz one of two things is not demanded, but one thing by two names,fozRent 
manded. and Penſion are Synonyma; and the rather here, becaule it is ſaid to iſſue out of 
Land, which a Penſion pꝛoperly cannot. 3. Common Recoveries are ſouſual,that 
the Court ſhall take nottce that they are common Recoveries, Dormer's caſe 35 
Eliz. B. R. Cook 5. fo. 40. | 10 | | 


| Caſe 44. 


Recovery to A Recovery was ſuffered, to the intent that the Recoverozs ſhould perfozm che 

performa Mill ot the party, but did not ſay his laſt Mill; and after this he made a Derlata- 

Will, tion of Uſes by Indenture: In this caſe it was held he might alter chem,foz Will 
and Laff Will is all one. Dyer 314. + | Prot 


cute 45, 


Recovery a= Tenant foꝛ Life ſuffers a common Recovery, in which he in Remainder in Tail 
gaioſt Tenant ig vouched, who dieth, the Reverſidn in Fee is barred, x Reſolved, That at the 
for 8 who Common Law a Recovery againſt Tenant foz Life,upon a true Warranty, c Re⸗ 
„ Neun inder covery in value, binds him in the Remainder.” 2. No Statute was made to pzovide 
In Tall, where kö; him who had a Reverſion oz Remainder upon an Eſtate⸗tailz and the Dcacucs of 
Bar to the Re - W. 2. c. 3: which giveth Receitto a Reverſioner upon dekault of him who hots er 
verſro + Donum, is to be intended of Tenant after poſſibility of Iſſue extinc ; and 3 2 H. 8. 
c. 31. pꝛovides onely fo a Keverfion oz Remainder upon a Leale foz Life. 3, There 
have been divers Evaſions out dfithe Statute 32 H. 8. As ik Leſſee to2 Life leaſe fz 

. Years to one who enkeoffeth one who in Recovery voucheth Leller foz Life,this was 

but of the Statute, becauſe che Leſſoz and Teller were put to Right wherettjon 


14 Eliz. 
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14 Eliz, e. 8. was made, 4. 14 Eliz, extends not where Loſſe feꝝ Lite vouchech 

him ku Remainder in Tail, becoute it is in the power al him in Kemainder to dack 

the Ke verſton, xc. And the courſe is, That Teuant in Tail bargains and lells to one apa che 
who ftiffers a Recovery, in which Tenant in Tail is vauched, and pet the Bar⸗ uz gaince « 
gainte had but fo2 Lite. Judgment, affirmed in Erroz. Jeunings's caſe 38. EIIZz. B. KER 
Cook, 10, fol. 43. Se Cook 9. 106, Podgers caſe accord. Dyer 152. in Knive- 

ron's caſe, Cook 1. Sir William Pelbams cate, 3. Marqueſs of Winchelter's calc, - 


Caſe 46. 


After many things laid concerning Perpetuities, in this caſe it was laid, that a Perpetuities. 
Recovery in a value barreth an Cſfate-rail although no recompence be had, becauſe 
it is by Judgment; as ik Iſſue in Tail be barred in a Formedon, by Warcanty and Iſſue in Tai! 
Allets; but if the Iſſue befoze Judgment given alieue the Aſſets, his Iſſue ſhall re- baned by a 
cover the Land in Tail. Ik Tenant in Tail ſuffer a Recovery, and die befoze Exe⸗ . 1 
cution, Illue is barred. It is abſurd that one may bar one of going about co ſuffer a ES Apo 
Kecoverp, when he cannot bar the Recovery itſelf ; but if ſuch a Condition had cution 
been good, a Feme Covert by that ſhall not lole her Land, foz ſhe ſhall not loſe her Eine. 
Land by any Concluſion without Examination upon Wric in Court; and if ſhe ac- Feme Covert. 
knowledge a Recognizance, this is void, although it be with her Husband, becauſe — J _ NOM 
there is no Writ to examine her. Ik an Infanclevp a Fine, this is voidable, and by e. 
Hall be tried by inſpection; but a Fine levied by a Feme Covert is void, if the Hul⸗ ver. 
band enters, otherwile not, Mary Portingron's caſe, 11 Jac, Cook 10. fol. 35. 


Caſe 47. 8 
Edward Shelley leaſed foz Pears, and after covenanted to ſuffer a Recoverp, 


which ſhould be to the uſe of himſelf, and after to the uſe of A, foꝛ 24 pears, and 

after to the Yeirs males of the body of the ſaid E. S. and the Heirs males of 

the laid Beirs males, gc, E. S. dies the 9 of October the firſt day ofthe Term in the 

mozntug betwirt five and ſir à clock, the Recovery paſſes the ſame day, and an Habere 

facias ſriſinam awarded; the Recovery was executed the 19 of Octoberza December 
the Wiſe ok the eldeſt Son (befoze dead) of E. S. was delivered of a Son named 

Hegryz Richard the ſecond Son of E. S. entred and made a Leale, cc. Renry entred Tooanc in T2. 
upon the Lell, who bought an Eject one firmæ, and Judgment was given foz the dic before 
Dekendant: and*twas relolved, That if Tenant in Tail ſuffer a common Recovery Execution of 
and die befoze Execution, chat Execution may be ſued againſt the Illue fo2 the ing Me Recovery 
tended Recompence, in favour ofthe common Aſſurance, Relolved, that the Rever- 

ion in Judgment of Law is not in the Recoveroz befoze Execution ſued, foz the 
Judgment is, Quod recuperet ſeiſinam, which cannot be executed till Entry oz Claim; Entiy et 

as tis of a Common, xc. granted upon Condition; fo when a man may enter oz Claim. 
claim, the Lam will not put chings in him till Entry oꝛ Claim. The third and great 

point reſolved was, Thar the Uncle is in as by delcent, though he ſhall nut have his 

age, noz be in Ward. x, Becauſe the Recovery, being the Dziginal Ac, had its El. axe. 

ſence in the life of E. S. to which the Execution hath xetroſpec. 2. Betauſe the uſe Weid. 
might have veſted in E. d. it he were in life. z. Neither the Recoverozs by their Entry, 

uoz the Sheriff by making Execution, may make an Inheritance to whom thep 

pleale 4.. Becaule the Uncle claimed the Ule by the Recoveryand Indenture, and by 

wozds of Limitation, not Purchaſe. Shelley's caſe, 28 Eliz. Cook 1. fo. 94. Dee it 

again in Moor's Rep. caſe 281. U e N 7 651 


Husband ſeited to him and to his Wife foz Life, and to the Heirs ot che body Recovery by 
of the Husbaud, died, the Illue in the Life al the Mile, chen Tenant of the Fre; Ius of one 
hold 07 La che pleading was, which ſhall be intended hy Diſſeiũin, foz no Surren⸗ 1 = 
der oz Fozkeiture was alledged, 4 H. 8.) lufferd a Recovery with ſingle Uoucher by his Wiſe 22 

ement, that the Recoverozs ſhould gnfepife L, gc. to divers uſes, and that the life, and che 
Wife ſhould releaſe to them with Warranty, which was done accozdingly, 11 H. g. Heirs of che be- 
. the Mike died, after the Iſſue W in the third degree entred. The «try the Huſ- 
5 g 2 NQueſton 


tore Exe, 
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Queſtion mas, whether the collateral Urarranty ſhould bind. The Kecovery-div 
not come in queſtion, fo by the Pleading it ſhall be intended that he was ſelked by 
other Title than by the Tail; lo the ſingle Uoucher not material. Nelolved, chat 
though che ſirſt Branch ofthe Statute of 11 H. 7. ſays that the Warranty Hill be 


vdid, yet the Clauſe following and that it ſhall be lawfull,xc. to enter J deing an⸗ 
nexed to the firſt, expounds the generality of it; and though he to whom the Inte⸗ 
ref, ec. after the death of the Mile appertains may avoid it by Entry, pet it is in 
foꝛce againſt all others; and ſo the Judges have expounded other Statutes, 8 H, 6. 
All Outlawzies ſhall be void, except a Capias be awarded againſt the party in the 
County where, xc. pet this ought to be avoided by Erroz, The Statute of the 1. of 
the Quen oꝛdains, that all Gzants, cc. by a Biſhop, in other manner than, xc, 
ſhall be utterly void: but 3 2 and 33 of the Queen, betwirt Sale and the Biſhop of 
C. and L. aGzant of a next avoivance of a Church (not warranted, #c, ) was not 
avoidable againſt the Biſhop himſelf, but agatuſt his Succelſozs, And with this 
Reſolutionagres 27 H 8. upon the ſame Statute of 1x H. 7. FEY; 
Reſolved, That this Warranty was out ofthe intent of the Act, which on 
reſtrains Warranty, which pꝛejudices the Heir in Tail oz thoſe in Remainder; bit 
when the Marranty, cc. ot the Mile is but fo2 to perfect and coꝛroboꝛate the Eſtate 
aſſured by the Iſſue himſelf, cc. tis not reſtrained by the Act, foz it ſhall be fn» 
tended to che benefit of the Heir: which is the Reaſon that acommon Recovery is 
not reſtrained by W. 2. foʒ the intended recompence. And ik the Mile and the'Jſſue 
had joyned in a Fine, this had barred the Tail; ſo, if the Wife han ſurrendzed, the 
Iſſue might have luffered a Recovery, H. 39 of thc Nuen; the Caſe was, that the 
younger Don, Tenant in Tail by deviſe was vouched in a Recovery ſuffered by a 
Woman, Tenant fo life, by the ſame Deviſe, and this was to the uſe of the Uou- 
ches and his Yeirs, who died: And it was adjudged, that the Siſter of the Uouches 
by the entire blood ſhould have it, not the elder Bzocher ; and that the Recdvery 
was not within x 4 of the Quten, though ſuffered by Tenant foz life; andthe'dta- 
tate ſayes that it ſhall be utterly void, fo; *twas not the intent that the Act ſhould 
extend £0 Kecovery, in which he in Remainder in Tail was vouched, whohadan 
Eſtate that might continue foz ever, and had the power to dock all the Remaznvers: 
Do here the Statute doth not extend to this Warranty, becauſe, #c. Reſolved, 
When the fir Iſſue diſables himſelf foz to take advantage of the Fozfeiture and 
dies, his Jfſue ſhall never take benefit of it, becauſe he was not in rerum natura, 
noꝛz had the immediate Intereſt at the time. And this was Sir George Brown's 
Caſe befoze, where the Iſſue in Tail, in the like of his Bother Tenaut in fpettal 
Tail, levied a Fine without Pꝛoclamations; and here, if Erroꝛ were in the ne⸗ 
covery, the Warranty bars him of his Action, becauſe he himſelf by his own 
att hath barred his Entry. But here, if the Wife had releaſed, xc. after the death 


ak the Aue, his Iſlue might have avoidedthe Warranty, Note, (Reader) It 


tem to me, if in luch cale « Woman leviesa Fine 62 ſuffers a Recovery, chongh 
che Daughter enters aꝛ not, and though the jopns'in che Fine, oz is vouched in che 
Kecovery;-0z by any other Act diſables her ſelt, pet the Don bszn after ſhall take ad⸗ 
vantage of it; foz Entry upou this. Act of 11 H. 7. is not like Entry upon the Sta⸗ 
tute of 6 R. 2. ca. 6. fo there the Daughter by expꝛels wozds hath it as a Perqui- 
ſite; but upon 11 H. 7. per formam do fn n. 5 
Relolved, Ik Tenant in Tail, in o another Eſtate, ſuffer a common Recovery, 
and a collateral Anceſtoz releaſes with-Warranty to the Recoveroz, iter the Reto⸗ 
veroꝛ makes a Feoffment to Uſes which are executed by the Statute ot 27H. / and 


the Anceſtoz dies; though the Eſtate he trauslerred in the Poſt befoze the deſcent of 


the Warranty, pet it ſhall bind, and the Terr#-tcnant ſhall rebutt. Ser excellent 


Learning upon this point, where an-Eface transferred in the Poſt befoze deſcent 
ok the; Warranty ſhall bind, where not; and where there ſhall be Nebutter t luch 
dae, where not. Lincoln College's.caſe, 37, &38 of the Queen, Coo. 3 föf 6. 
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mainder, by Deed indented and inrolled, in conſtderation of Blood, xc. as foz other Recerery a- 


good Conſiderations, doth covenant to ſtand ſeiſed ot the laid Lands to the uſe ol 
himſelt and ok the Yeirs males of his body, and foz default thereof, tothe uſr of 


gainſt Tenant 
in Tail,Rever- 
fron in the 


che-Quen, her Heirs and Ducccſſozs 3 after the Tenant in Tail in Poſſeſſion ſuf#-x;cg , what 
fereth a common Recovery with Woucher : And whether it was a Bar to the Iſſue Bar to ihe Re- 
in Tail was the Queſtion. And it was adjudged, that the Iffue in Tail was bar⸗ me inder or Re · 
red; fo2 good Conſiderations are too general to raiſe any Ale, without ſpecial auer - 


ment, that valuable oz other good Conſideration was given. Reſolved, that the 


Land ſhould continue in his Name and Blood, is not a Conſideration to raiſe ans 


Uſe to the Nun, though the Limitation to her were foz the p2eſervation of the 
Tail again Diſcontinuances and Bars, foz there wants quid pro quo. Reſolved, 
it he had laid, in Conſideration that the Qucen is the Head or the Mleal⸗publick, and 
hath the Care and Charge as well to pꝛeſerve Peace, as to repel Hoſtility, pet it is 
na good Conſideration; fo2 Kings Ex officio ought to govern their Subjects in 
Tranquility, which is implied in the wozd [King.] And admit the Conſiderati- 
on had been ſufficient to raiſe an Uſe to the Queen, pet that would not preſerve 
the Eſtate⸗tail by foꝛce of the Act 3 4 H.8. foʒ no Eſtate⸗tail ts pꝛeſerved by the ſaid 
Act, except the ſame Eſtate⸗tail be of the Creation oz Pꝛoviſton of the King, and 
not where the Eſtate tail is given oz created of a common perſon withont Pzoviſton 
of the King, as map appear by the Pꝛeamble of the Ad. Reſolved that befoze the 
Statute of 34 H. 8, a common Recovery barred a Tail created by the King. Wiſe- 
man's caſe, 27 Eliz, Coo. 2. fo. 15. B Dyer 32. again in Moor'scaſe 95 3. Dit 
befoze Caſe 16. p | 
NU. 

100 sor 
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the Pannoz of M. 


| Caſe 50. 
Lionel Norris and Anne Mills were lciſed of 


and to the Heirs Recovery a- 


nſt the Re- 


ol the hadp of 1.3 a common Recovery is han againſt L. (without naming Anne;) gun. — 
H, Norris, being in Remainder. in Tall, is executed foꝛ Treaſon, and it is Enacted Til. 


that he ſhall fozfeit Mannozs, cc. Uſes, Poſſoſſtons, Offices, Rights, Conditions, 
and all other Hereditaments; L. died without Aſlue; Anne diedz the Queen bzought 
Erroꝛ againſt the Marqueſs of Wincheſter, Heir of the Durvivoz of the Recoverozs; 
the Erroꝛ was, that the OꝛiginalMrit of Entry wants AheDefenvant pleaded,that 
14 of the Nucen the gave and reſtoꝛed to theLow Norris, Don and Heir of H.Nor- 
tis, the Pannoꝛ ex ſpeciali Gratia, &c. ànd all her Right, Eſtate, Title, Claim, xc. 
:Reſolved, that the Recozd was well removed by the Writ of Erroz, which was foz 
tao remove the Recovery of the Pannoz of M. in M. cum pertinentiis; andthe Reco⸗ 
verp was of the Mannsz of M. cum pertinentiis, .- Reſolved, that this Writ of 
Exroꝛ was not given to the King by any of the wozvg of the Statute of 28 H. 8. be⸗ 
.canſe the Terræ tenant is in by Title, and theEntry of the perlon actainted taken a- 
ap, and ſuch a Kight, foꝛ which the party hath no remedy but by Action, is a thing 
tonſiſts in }22ivicy, which cannot elcheat, noz be fozfeited by the Common lam. 
And this word Right ] in the An ſhall be ſatisfied with a Rightaf Entry. And 
it was obler ved by the Court; that by a Wrie vl Attainder, a Right of Action was 
euer given. Note a diverſity betwirt Inheritantes and Chattels, foz Obligations, 
Statutes, Recogutzances, ct. ate kozkeited by Artainder oz Dutlauny. By the 
Court, if L. had made a Feoffment without Warranty, this han bien a Dilcons 


Tinuance. of the moiety, fozthe Idinture was teveren Relolven that H. N. had no 


the Recovery was erroneous (Foz it 


night to a moicty ot the Manno; koꝛ 
v being in foꝛce, the Remainder hath 


was agreed, it was uot void) pet che Neco 
na Night foz tbe intended Recompence 


Wit of Error 
for the King. 


Forfeicure by 
Attainde r. 


It Tenant in Tail ſuffers an erroneous Re. Erroneeus Re- 


coverp, and diſſelſe the Necoverc and die, his Iſſue Hall not be rdmitced, foz the corery by Te: 


Tail is barred as long as the Recovery ſtandg in fozce : And the Court agreed, 


neither an Action without a Night,“ with a eſcent, ſhall make a Remitter, asin 

the pzincipal Caſe, noz a Right without an Action; foz a man ſhall never be rem it⸗ 
ted but when an Action lies, if the Right ans Poſſeſſion were in ſoveral-perſons, 
- Relolved; foz the olle moiety,theRecovery ſhall bea Bas ta the Tail and Remain 


that vane in Tail. 


Remitter. 


Recovery bat 
to à Tail of a 


"her: kon thong that aß well L, as the ouch might havs abated the Writ,becauſe moiery, where 


63+ 2 - 


Anne 


330 Of a Common Recovery. Chap. 3. 


Error. 


- the firſt Recozd by aid, voucher oꝛ receiver; foz remedy whereof 9 R. 2. chap, 3. 


and Feme-arefeiſed, and (@&theYetirs of the body of the Yusbaud, a Rec 
had againſt che Baron ſoles withoutnamingthe ate paws bn 


Fine wich * . there are no moieties, and the/Yusland-hath mture, 4 
Nrn. „ b hath, no power to ſevert | 
band and Wife, dilpole any part, and he, during the life of the Wife,is not ſeiſed by — of the Wall, 


To. © 
NE 
rde 


TTY” 462 
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then. The Marqueſs 
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uſe, the Remainder to his Mife, with divers Nemainders auer, with power-of, Hausband ad 
Keyvocation, and Limitation of nem Uſes; by any luch Mriting he crevoketh all the Wife. 


Remainder except that to his Mike, and by the lame Died limits new utes: this 
is 90d 3 fo2 hy ang fuch Writing chall be incended. che ame as auy luch , and it 
map,be by the ſame Died; fox 1. it takes effec as a Revocationʒ 2 bm Limitatiou 
Female, and there are not -moze Juffances than one in it. De there Leaper 
and Wroth's Caſe cited 20 El. to pzove thatPowers whereby the JutereT of Stran⸗ 
gerg ſhall be changed ſhall be taken ſtridly, as a Power to make Leaſes -foz twenty 
one pears, he cannot make a Leaſe of twenty one years to commence in futuro. 


Fitz- William's Caſe, 2 Jacobi, B. R. 3 2. Cook, 6. - 
| Caſe 52. 


. . Replevin.fo2 the taking of thꝛee Cows apud Rowdham, the Defendant juſtifies 
foz Dammage feaſant'as in Fre-hold, the Plaintiff craverſeth-the. Freehold, and 
thereupon being at Iſſue, a ſpecial Uerdict was found: Pere the Cale appeared ta 
be, Due William Brown, Father to the Defendant, being ſeiſed of this Land in Fe, 5 
Iſſue the Defendant his Son and Heir, and Thomas Brown his ſecond Son, Dcviſc of Landz 
aud Richard a third, by his Will in wztiting deviſed this Land to Thomas his Son 

aud his Veirs in perpetuum, paying to his bzother Richard 20 li. at his age of 22 

pears; and if Thomas died without Iſſue, living William his bꝛother, that then 

William his bzother ſhould have choſe Lands to him and his Heirs and Aſſigns fo 

ever, paying the ſaid dumme as Thomas ſhould have paid: Thomas enters and ſuf⸗ 

lers 8 common Recovery with aſingle Uoucher to the Uſe of himſelf and his Heirs, 

and afterwards deviſeth it to the Wife of Edward Pells,;thePlainciff,and-herVeirs, 

and dies without Iſſue, living the ſaid William Brown, who entred upon Edward 

Pells, and took the Diſtreſs, Et ſi, &c. This Caſe was twice argued at the War, and 

alter wards at the Bench; and the matter was divided into thzee points:, Firſt; 


2 : 


having 


Whether Thomas had an Eſtate in Fe, oz in Fee-tail onely-: Secondlp, Adm 
ing he had a Fer, whether this Limication-of the Fee to V Villiam be good to limit 

t upon a Fc: Thirdly, Ik Thomas hath a Fee, and VVilliam onely a Poſli⸗ 
ity to have a Fee, whether this Recovery ſhall bar VVilliam, oz that it be ſuch au 


1 


Citate as cannot be extirpated by Recovery oi ntherwile. To the third point, Dod - Bar of a Po- 


deridge held that this Recovery ſhould bar VVilliam, foz he had but a Poſſibility to bility. 


have a Fe, and quaſi & contingent Eſtate , which is veſfroyed by this Diſcovery 
ele it came in eſſe; fox otherwiſe it would be a-miſthievous kind of Perpetuity 
which could not by any means be deſtrayed. And although it was objected, that a 
Recdvery ſhall not bar but where a Recovery in value extends thereto, as appears 
Cooklib, 1. Capel's Caſe, That a Rent⸗charge granted by him in Remainder was 
bound; pet he held, that this Necovery neſtroying the immediate Eſtate, all Contin⸗ 
gencies and Dependencies thereupon are bound; and a Recovery ſpall bind every 
one who cannot falſifie it: And here he who hath this Poſſibilicy-cannoc falſifie ir, 
theretozc he (hall be bound thereby. But all the other Juſtices were herein againſt 


him, that this Recovery ſhall not bind; foꝛ he who-fafferedthe-Recovery hada h, 
The opera ion 
of a Recovery. 


md. Willam Brown had but a Poſſibilitp if be: lutvived Thomas, and Thomas dy: 
wg. without Iſſue in his life, nanecovery in value ſhalbextend thereto, unleſs he han 


* Y 


bay party by way of Touches , (aud then it ſhould. foy-by;entringmnts the Wars 
ranty he gave all his Poſſibility. ) Thevefoge theyagradto the Cale which Dam⸗ 
port, 17 Bar cited to be adjudged 34 Elz. where a Poꝛgage ſuffers a Recovery, 
that wall not bind the Pozgagoz; but il he had been party by wap of Uoucher it 
had ben otherwile:and here is not anyCltate pepending upon an Eſtate of Thomas 
Bray, but a collateral and mere Poſſibiſicy, which ſhall not be touched by a Kecove⸗ 
xy ; and it ſuch a Recovery ſhould be allowed, then, ifa.nian Houly deviſe that his 
Heir ſhould make ſuch a paiment to his pounger Sons oz to his-Erecutozs, others: 
wiſe the Land ſhould be unto them: if the Heir by Recovery might avoid it; it 
be very miſchie vous, aud might fruſtrate all Deviſesz And there is no ſuch 
that it ſhould maintain Perpetuities, fo; it is but in a particular Caſe, ans 


2 


upay a mere Contingency » which peradvenzure never map happen; anvmap þ6; J 
3 avo 
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avoived by joining him in the Recovery who hath fuch a Contingency : and on the 
other part, it would be far moze and a greater miſchief, that all Executoꝛy Deviteg 
thould by ſuch means be veſtroyed. And Houghton in his Argument put this Caſe, 
If a man gives 2 deviſeth Lands to one and his Yeirs as long as J. S. hath Illue 
of his body, he by Recovery ſhall not bind him who made this Gift without making 
him a Party by way of Uoucheez foz a Recovery againft Tenant in Fee-ſimple ne⸗ 
der ſhall bind a Collateral Jntereft, Title oz Poſltbility, as a Condition, oz Cove- 
nant,oz the like. Wherefoze they all, beſides Dodderidge, held that this Recovery 
was no Bar: And it was adjudged foz the Defendant. Pells and Brown, Hil: 17 
Jac. B. R. Croo. 2 part, 590. 


Caſe 53. 


Recovery a- In Hil, 39 Eliz. this Caſe was; That the younger Son Tenant in Tail by 
gainſt Tenant 2Hoyiſe was vouched in a Recovery ſuffered by a Woman Tenant fo; life by the 
2 che lame Deviſe, and this was to the uſe ofthe Wouchee and his Yeirs, who died: 


Tenantin Tail And it was adjudged, that the Difter of the Uouchee by the entire blood thouly 


in Rema 


Bir ofa 


inder. have it, not the elder Mother; and that the Recovery was not within 14. 1Eliz. 
though ſuffered by Tenant foz life,and theStatute ſays that it ſhall be utterly void: 
fd2 it was not the intent that the Act ſhould extend to a Recovery in which he in Re⸗ 
mainder in Tail is vouched, whs hath an Eſtate that may continue ko; ever, any 
hath the power to vock all the Remainders, In Ligcoln College Caſe in Coo. 


3. 59. | : ; 

In Paſfch. 44 Eliz. in the Court of Wards, Cupledike's Cafe was; Pusbany 
and Wife Joint⸗tenants fo2 life, the Remainder to the Yusband in Tail; the 
Pusband ſuffers a Recovery as Mouchet; In this Caſe the Remainder is barred, 


Remainder- albeitthe Wife do not joyn; oz here was a lawful Tenant tothe Præcipe z the 


Pusbandcoming in as Uouchee, comes in in Pzivity of the Eſtate, and the Kecom- 
pence goes to the Illue tn Tail: But had the Mikes inheritance ben joint with 
the Yusband, it might be doubted whether the Iſſue were barred oz not. Coo, 
Caſe 54, 

In 4 Car. Co. B. in Iſeham and Morice*s Caſe, it was thus: A. Tenant foz 
lite of a Panno2, the Nemainder to B. his Sifter of two parts thereof fo; her like, 
the Remainder of the third part to his ſaid Sifter and the Yeirs of her body, the 
Remainver over; B. the Siſter, by Indenture inrolled, bargained and ſold to A. 


all her moiety , part and parcel of che ſaid Manno; A. afterwards ſuffered a Re⸗ 
covery of the moiety of the laid Pannoꝛ, with aUoucher of B. In this caſe it was 


— 1 held amongſt other points, 1. That this was a good Recovery of an entire 


Tail. 


third part, and not of a moietp of the third part. 2. That if one have In⸗ 
tereſt onely in a third part of a Pannoz, and ſuffer a Recovery foz a moiety, it is 
good foy the third part. 3. That where one makes a Leaſe foꝛ Pears by Indenture, 
. and hath nothing in the Land, and afterwards purchaſeth the Land, and alieneth 


Etorpd; tt; in thiscaſe , although ic be a good Leaſe by way of Effoppel againf him and 


his Alieng by way of pleading, pet it ſhall not bind the Jury, but that they may 
findthe-truth ; and ik they find the truth , the Court ſhall judge it to be a void 
Leaſe; Croo. 1. 77 | 


i 


Gaſe 55. 


Recovery by An Paſch. 24 Eltz. Co. B. che Caſe was; A Feme ſole was ſeiſed of a Pannoz 


the Lord 


and fd Which were the Copp⸗hold, one ofthe Copy-holders did inter⸗marry with the 


Copy-holder WMoman, and aftet wards he and his Wife div ſuffer a common Recovery of the 


of a Mannor, 


anno to the ule of chemlekves foxtheir Lives, and afterwards to the uſe of the 


whatic will Hz6ivgufche Wife : In this caſe it was agreed by.the whole Court, that the Copy- 


work. 


ment, 


Erüingui- Hold war extina 7: Aud fats bprhe Court; that ika Copy-holder will joyn gy 


025 
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' _ 1 a tractors 4:3. 1 UM. n 7 4 27 2 8 
Lo2d ina Feoffment of the Pannoz, theteb the Copy? 5 ertind:; hp (9, 
accept a Leaſe of his Copy-holy. Godb: 15 1e 808.0 1205 
accord. 8 


- 
eee 
90 
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| 120 ; XY 1 er 8 27420600 4 J ; 400 a 820 
In Mich. 10 Car, B. R. in thy Cate of all and vat, IgE San is 
on a ſpecial Nerdic, the Cale was; One 1 and his aacitt | h 


Witt ite 
Wiſe, by Ziudentttte with Letter of Atcobii fo make Live 1 > And Ha- Recovery not 
dend be a die cutus fo2 life bf the Leflee,, re tt nr 6 e on ; the At⸗ good. 


tozny made Livery che lame day ſecundum fort am Charce 17 e ers and 1 
pays the Rent, which was always receivey 3. the Wite pit „ "the" eir ? En⸗ : 
try ſuffers a common Kecovery to the ule of the Platuciff ; Th vas. nd 
Whetherthis'were a good Recovery. "The Court in this k 15 


was void , and that Liverythe ſame dap it bears da #yotdco' make jc; Ne 

Leale. 2. That by his Entry and paytug of che 19 7 15 | en { 

as one entring without Livery is Tenantat Will to the ; 

a Dilleitoz without an intent in him to make a Diſleiſin, and without the intent of 

the Leſloz to have it to be a Diſſeiſn and he is accounted in Law but Tenant at 

will; as 18 Aſſ. 11. I. Ed. 3 Aſſ. 1 f. Cook, 4. 73.1 H, 29. 9 H. 6. 6, 7. Eſtoppꝭ l. 
3. That the Recovery is good. And it was eb neh it aten r 
ment ſhould be entred fo2 the Platntifk. Crodk 1, 281, 38. * 


1 n ei 
. In Lincoln College Cale: The Recovery by enahc iu ©ail-whoſe Pother re⸗ EY 
jealech with Warranty,is not within 11 11 55 1 the Mike releaſe afs ? 
fer the death of the Aue. Cook 3, 59, And in Lingöin Caſe, Cook 60. it is ſaid, 
That if Tenant in Tail be in ok anotherCftate,an ra common Recovery, and 
then a Collateral Anceffoz of the 3 doch relekle with Warranty to Warranty. 
the Kecoveroz, who doth afcer make a Feoffment to Ules, and then the Collateral 
Anceſtoꝛ dies; this Warranty ſhall bind,and the Party may plead it. 

And in Mary Portington's Cale, Cook 10,0. if is lain, That common Ke- 
toveries have been abuled, and the Abules repzeſler by divers Statutes; as 34 H. Abuſe of Reco- 
8. chap, 20. by which is pꝛo nder, That where the;Reverſton is in the Croma, uo vcri:s. | 
common Kecovery hall bar the Cftate-tail, 11 H. 7. chap, 20. by which it is p30- 
vided, That where Lands are letled by an Husband upon him aud his Wife „ and 
their Yeirs , foz her Jointure, if the ta after ſuffer a Recovery to dil-inherit the 
firſt Yeirs, this Recovery will be vold. 32 KH. 8. chap, 31. 14 Eliz. chap. 8. by 
wbich it is pzovided, Ik Tenant foꝛ life ſuffex.a Recovery topzejudice him iu Re- 
verſion oz Kemaiuder, this Recovery ſhall be votd, | 


Caſe 38. 


In Greenlcy's Caſe, 7 Jac; Coo. 8. 71, it was held, That if there be Buſ- 1 
band Tenant in Tail, the Remainder to the Wife in Tail, and he make a Feoff⸗ f —— 
ment 3 that in this cale the Wife may enter after his death, by Stat. 32 H. 8. ry of che witcs 
chap. 20. But if the Yusband ſuffer a Recovery , that in this caſe the may not Land, | 
enter, | | | 
And inthe Marqueſs of Wincheſter's Caſe, Cook z. it was held, That if Te- r. 
nant in Tail lulfer a common Recovery. , and afterwards diſſeiſe the Kecoveroz, in Tail. 
and dies; the Cfate-tail is bound, albeit. in truth no Kecompence is had, and the 
Iſſue in Tail is not remit:evd, So ik there be Tenant in Tail „and a Stranger 
bzing a Præcipe quod reddat N him, and he vouch ta Warranty, and the 
Demandant by default of the Uouche , oz the Confeſſion of the Tenant , reco⸗ Me bes. - 
vereth againſt rhe Tenant in Tail, who recovereth in value againſt the Houchee, before Exz- 
and befoze Execution the Teuant in Tail dieth, and the Land doth deſcend to his cution. 
Alle; that in this cale the Demandant may ſne Execution againſt the Iſſue, oz 


D hy enter 5 


. #5, % 4, * 
* 1 4144 
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enter; f z the Iſſne ſhall not be remitted, no2 falſific the Kecovery, foz he may 
have ANFts, ox Plowd. in Marcel" caſe, Dyer 35. accord, | 


pl Caſe 59. : 
In H.. 13 Jac. B R. Holland dh Jackſon's Cale, it was thus: Erroz was 


bzought by the Daughters and Yeirs of J. S. to reverſe a-common Recovery. had at 
Ai rit erbat Dn, be wer. aun b Plainti band Robert 
5 „D. Tenants of divers Lands. in D. and C. in the laid County, where⸗ 
n the Tenants did vouch J. N. and K, his Mike, who did appear by their At⸗ 
Recw-ry by top, who entred into the Warranty ad' damnum, &c. And it was alſigned foz 
an[tan, Erro that K. was within age, (viz.) of eighteen pears of age, and no moꝛe, at the 
| time bf the appearance ak her and her Yusband :' Aud if this were an Crroz to 
Error. . avoty the Recovery; was the. Nueſtion. - Aud it was the.opinion ol the Court that 
it was. bridgman's Rep, 69, 70, 71» S Cook 10. in Portington's Caſe'; and 35 

Elm Bircholomew an? Digbton's Caſe were voucher, where an Infant did lue by 


. * 


» 


Actozny, and the Judgment was reverſed. 
E Cioſe 60. 


Recovery a= In Trin. 3 Eliz, Southcat demanded, If a man. ſeiſed in right of his Wife 
gxinſt Leſſce makes a” Leaſe fo2 life, the Remainder over in F& , and after he and his Mie 
for lfe, Re- recover the ſame Land by a Writ of Entry in the Poſt againſt the Leſſe foz life ; 
Fe, by Ama VMlhether the Mike ſhall be by this remitted oz not. It ſeemed to Dyer ſhe ſhouly; 
ſciſcd in righe üs in caſe where a Feoffment is made £6 the Yusband and Mike; foz a Recovery 
of his Wife Countervails a Feoffment, and no Act ſhall be adjudged in the Mike, foz che Pur⸗ 
t hat hath alie · chaſe of the Mit ſhall be avjunged we ueber 99711 15 1 = — the 
er, foz peradventure the map be eſtopped by the 
7 WN 


ned it. Mike. But it is good to co 


Re mĩtter. Necozd. Moor's Rep: caſe 10d... i 1 1 81 10 
Zu 23 Hl. 8. A Recovery was agatnſt Pusband and Wilke by Wric of Entry in 
Bar to an the poſt, where the Wife was Tenant in Tail, and they did vouch over, and ſo 


Encail. the Demandant recovered againſt the Yusband and Wife, and they recovered over 
in value: In this caſe it was held., that this ſhall bar the Tail, and the Heir of the 
Mike. Lit. Br O. Sect. 37. | | 
Caſe 62. 


Recovery by In 33 H. 8. it was agreed, That if there be Tenant in Tail, the Reverffon 
Tenant in Tail, to the Ming, and the Tenant in Tail ſuffer a Recovery ; that this ſhall bind him 
Reverſion in and his Iſſue, but not the King by the Common Law: Put now by the Statute 
th King. it Call not bind the King, Lit. Broo, Sect. 224. 


Caſe 63. 


Recovery by In Trin. 27 Eliz. Owen's Caſe was thus: In Anno 10 EL Z. certain Lands 
— _ were rendꝛed by Fine to Richard Owen and his Mike, and the Heirs of the body 
Wife, and the Of Rich:r1, the Remainder to George Owen, the Yusband alone ſuffered the 
Heirs of his common Recovery, the Mile died, andthe Pugband died; George Owen bzings 
body) . lone, a Scire facias to execute the Fine againſt the Recoveroz, who pleads the Recovery; 
ch — 4 and upon this George Owen demurred, by the opinion of Walmſley, and argued : 
3 but at laſt adjudged with the Plaintiff , that the Recovery was not any Bar to the 


Fine and Remainder. Moor's Rep. caſe 3 30. St it in the Parqueſs of Wincheiter's Cale, 
Reades. Rep. Coo. 3. 1. ä 


Caſe 


| "a 5 115 7 Gute be: 5 i} 
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Cale 64. 


Vusbans and Wife are Joint⸗tenants koz life, the Renitinber to the Duſ- 
band in Tall, the Remainder to another iu *F&', and the Piisband-66th- fif 


fer a common Recovery: In this caſe t was held, that this was is Bat 


2 
SB) 
S 


Recovery 2 
gainſt the Huſ- 
band alone, 
Joint · tenant 


to the Jffue in Tail foz any part, fo2 there are no moieties between them! Aud with kis Wife 


there where the Yusband alone ſuffers the Hecovery, there is no lawful Te⸗ 
nant to the Præcipe, and ſo the Recovery is is Bar. Cook 3. 5, Marqueſs of Win- 
chelter's caſe. 5 | 5 ; 


'Þ; > 
5? £3 att, 


14. 
528 
7 4 


R d 


e, Caſe 6552 


Note, In a Mrit of Ertd? ko the c—_— a Flut levied by the Hul⸗ 
band and Wife , it was adjuvdged, That the Fine being revetſed kes che Bon! 
age of the Mike, the Husband and ES Pieleut Kelfitntton, be⸗ 
cauſe when they two join in a Fine, all ihr Eltate palceth from the Write! 
and the Busband joineth of neceflity, and foyconfoznilty-, and the Law de 
ermit that ehe whole Eſtate be reſtozed kö the Wife daring the like df rhe 
Vitsband, Mich. 3 T EHE. Co.. B. Wage pong nb Coo, 3.55, 
in the Lord Comwel's caſe. And in Hit EI. in CB Wiwwas adfudged 
That where che Buoband waß ſeiſed'in echt ok his Malie, dt ehe Büsten 
niade a Teile ok it fox tweilty one vears, and akterwards de and his Mik 
levted a Fine ut touuſanee de dſtot, Nc, to J. S. and his Weten; che Busdand 
Med ; that the Leake was tevered by his veneh Fand the 
it. And it was there ſaid to be adjudged in the Cummon- Pleas, That where 
a Recovery is ſuffered againſt Yusbany, and Mike of che Lands of the Yuſ- 
band, whereof he is ſeiſed in Tail · & ich a Moucher over, the intent and pur⸗ 


% Tail. 


des ſhould Aid 


for life, Re- 
mainder to 
hi m in Tail, 
what Bar to 


the Iſſue in 


9 


Er rot to re- 
verſe a Fine 
levied by E N 
band and W. 
(ſhe being an 
Infant.) 


Recovery a- 
gainſt Baron 
and Feme, 
how 2 Bar to 


pole of joining the Wife might be ſhewed, (icil,} to bar her of her Dower, che Wife, 


and yet the Recompente ſhoulvxo to the Wie in /@dfl. Hil? J EHZ. B. R. Harvey 


ant Thomas-scaff. Coo, 2,77; Ctomwel's caſe.” See Coo, 4 part," 6.” Arches 


IS CAN COVSS ſin 35 Ls | Los Pan, 7141 6 # + 1*F: iff 73? 7; 
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In Mich, 35 and 33 Eliz. Cs. B. CodpirDctjeant cute 10 the Bar, aft 
thrwed that A. Tenant in Til, the Reminder tober to. B. iner, A. fot a 
great ſum ok money fold che Land to J.“ S. änd his Meir and koz alln⸗ 
ratte made a Keoſftment in Kit, and 12viev 4 Fine to the kaid J. S. to che 
ule of the laid J. S. and his Peirs; And note, that by the Indenture of Bar⸗ 


gain aud Sale A. . covenanted to make kth farther Aflurante within ſeven 


years, as thr kd J. S. oz his Betts, 62 theit'Cvuiicel outs devife; aud Hows 
ed, that bekoze any farther Aſſurance was made, the laid J. S. died, his Son 
aud Heir being within age. And ny, dy advice of Counſel and the Friends 
of the Infant, it was deviſed , that foz ſuch farther Allurance, and cutting off 
the Remafuver , a, common Recovery ſhofil be Trffered ,” in which che faid In⸗ 
kant ſhvitld be Tenanc to the prreipe, tid" thotld poueh che Kendoz. And 
becanke chat the (atv bench zu years is almost erptrev, aud that the Nen 
overy gen to be tothe of the Jufttit and dis Belts 1 Pate 
khar lch a Retovery might be rbcetbev av} altowed; two —— 
the Jucklces were vogptkul. "At kength, upon $598 Miezeicce' ol people of good 
bredit chat it was to the ale 0 he e e apont th prin ofa 
good aud eſe. eee 7 rhe Ilan in the Recovery, who was ok as 


to the Jukaur if de thould've wvreived in rhe paſſing of the 
| 19 made by” two witnelles that che faid intended 


Dh 2 | Caſe 


Pe. « 


Recovery by 
an Infant, 
where bind · 
ing. 
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Caſe 67. 


Tenanc in Tail In 29 H. 8. A common Recovery was had againſt the Tenant in Tail, and he 

dies before died befaze- Execution 2 And by the better opinion it was held, that the Iſſue was 

Execution- ngt remitted, denen might he faiſifie, becaule of the Recoverp in value upon the 
Voucher. Dye k 35. 15 | 


| Caſe 68. 


Recgrery a Tenant in Tail and his Wife (which had nothing in the Land) ſuffer a tommon 
gainft Tenant Recovery in 23 H. 8. to his own uſe in Fee; the Yusband by his Will in wzi- 
ood roar ting deviſeth the Land to J. S. and after the Statute of 27 H. 8, is made, any 
— in che Alter that he publiſhech his Teſtament of new, and dies; the Jſue in Tail enterg, 
Land) Bar ro J. S. dieghis Beir within age, the Iflue in Tail pies, the Veir of J. S. enters up- 
che Kacail. , onthe Son of the Iſſue in Tail: And adjudged lawful, and no Remicter, but that 
u the Eſtate⸗tail ſhall be barred by the Recovery, not withſtanding the over-living of 
Remitter. de Wife: : foz the Wife was named onely to be barred af her Power ; and tozs 
almuch as ſhe had not any Eſtate, not no lols, he ſhall not recover any Estate, noz 

any Recompence: and beſides the Eſtate recovered is an Effate-tail,as the Eſtate 
loſt-was, to which the Wife was a Stranger; and although he ſhall have the yes 
compence.in value, pet the Iſſue in Tail might enter aun out her, becauſe the loſs 

is his, and not the Wifes ,:and.he ſhall not be 1 concluſion of his An- 
. coſto38, by joining his Wife in the Woucher ; and beſtves it is uncertain what 


Eſtate the Wifeſpall have in the Recompence. Plow, Ear and Snow, and others, 


101 | Cafe 4 


Recovery by In Jenk. Century 7. caſe 60. the Caſe is aut of Hobart, caſe 246. The Coun⸗ 
8 — tit ok Devon left his Eſtate to his Son the Counter of Newport, of the age of 
deeightern years, and amouglt the Poſſeſſions of the Countee of Devot he had the 
Mannoz of Wanſted , which he left to his Don in Tail, with divers Remainders 
over; the Counts of Devon was greatly in Debt, and appointed certain perſons 
CTutoꝛs and Guardians to his Son; they thought it neceſſary to ſell this Pannoz 
of Wanſted foz, payment of the Debts, and petitioned the King to wiice to the 
Juſtices ot che Commoa Bench, that a Recovery might be ſuffered thereok; and 
this was done to the uſe of the Duke of Buckingbam in Fer; And it was affirmey 
in rroz 3. but ſaid, that this Caſe map not be daun into Example; foz a com- 
mon Recoverp is a voluntary Conveyance , as a Feoffment oz Gzant is. And an 
Infant within twenty one years of age may not aliene his Land by the Paxims ot 
the Common Law, which map not be violated upon any pzetence whatſoever. 


Caſe 50. 


In lenk. Cent. B. caſe 32. aut of Croo, 117. Offfey's Caſe, it was 

Recovery of s thus: A. made a Leaſe fe twenty one years of certain Land the 31 Jan, 26 Eliz, 
Rererſon. tu begin at the Feaſt of Chriſtmas laſt paſt, rendering a certain Rent at Chriſtmas 
Plead; during the laid term, which Leaſe ended at Chriſtmas 2 Jac, A. by à common 
coding. Recoverp conveys this Reverſion to B. befoze Chriſtmas, 2 Jac. aud B. bing Debt 
foz chis Rent, and doth not ſhew in what Action. the Recovery was; and that 

1 Feb. 2 Jac, B. had the Reverſlon, which is not poſſible, foz the Leaſe was at an 

end befoze 2 Jac. andthe Recoberp was inſufficient : And pet B. in Debt foz this 

Rent had Judgment affirmed-in Erroz; foz B. had the Reverſton when the Rent 


was due at Chriſtmas, aud that al „that the Reverſion was in him 1 Febr. 


2 Jac, was ſurpluſage: Aud a Recovery, albeit it be erroneous, no Stranger may 
take advantage ot it. BEE 1 


os Caſe 
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In Mich. 2 Mar. the Caſe was; A common. Recovery was.ſuffered to bar a 
Tenant in Tail, where the Warrant of Attozuy was entred, quod Alicia po, lo. 
uo, where her name was Elizabeth: And it was a Quære if it were amendable n 


by Stat. 8 H. 6, chap, 13. The Writ of Erro2 bꝛought upon it was, de loquela 
q fuit in Curia nr̃a coram Jultic*nf1s per breve noſtrum ,, whereas the Judgement 
was given in the time ot H. 8. Quzre if the Necoꝛd be well removed. Dyer 
. Caſe 72, vet 
A Jury was at the Bar in an Ejectione Firmæ bzought by Henry Baker agaiuſt 
Bartholomew Johnſuns upon a Leaſe made by James:Biker , who was ſeiſed of 
two arſhes, amongſt others, callen Knightſw:ck and Sourhwick, which lie in an 
Wente Camby in the Pariſh there called North-Benfleet; and he being 
cyant in Tail, and inteuding to dock it, and to make himſelf ſciled in Fe, by Covcno nt £ 
Indenture 10 of Elizabeth covenanted to ſuffet a Recovery of thoſe two Marſhes (cr 2 Re. 
by name, and of many other Lands, and that it ſhould be to the uſe of him⸗ covery, 
ſelf in F& 2: andthe Recovery was had, and therein South - Benfleet and ma⸗ 
ny other Pariſhes named, and Camby , but the Pariſh of North-Benfleet was 
A n And if the Lands in North · Benflect paſſed oz. no, was the Queſtion. 
And it was ſtrongly argued: by Crew, and Henden to have it found ſpeciallp, 
it being in a common Recovery , which is hut a common Convepance ; But 
all the Court agreed, that the Town and Pariſh being omitted , although that 
Camby was a place known, (but it appeared that that extends to and in ten 
Towns ;) pet being in a Town, that the Recovery extends not to it, no 
moze than 4f one had & Mannos in the Town of Dale, which Pannoz ts 
called Bradford, and within the laid Pannoz is a plate known, which is cal⸗ 1 
led Braiſty, Wood, and he gmit the Ygnuoz and the Town, and lap, the han⸗ fered of - fa 
dzed Acres. of. Land in Brailty Wood, that is not good. Aud the Court a- in a place 
greed, that a common Recovery is good in a.:Zown ,.Pariſh., oz Hamlet, as knowr2nor in 1 
in the Fozeſt of Inglewood , in Inſala de Thanate, &c. Bat if it could be Fatih named. 
admit ted that a common Recovery ſhould be good in a place knolun in a 
Town oz Hamlet, that will be ahlurd; fe there is no Town in which there 
are not twenty places known: Aud it hath'ben judged, that a Venirefacias de 
vicineto of a place known ina, Town, without making a Uilne of the Town, is 


not good. Baker and Johnſons, Hucton!s Reg.] 105. 
Caſe 73. 


In 25 H. S. Note, that it was taken, hat if imp Senant koz like vouch an 1 

Eſtranger, who doth enter into the Maprantp, and cannot bar the Deman⸗ ade ſhall no: 

dant, and the Oemandant doth recover, and the Tenant over in value; that the go to him in 
and recovered in value ſhalt not go to me in Revergen akter the death of the Re veiſion. 

Tenant foz life, noꝛ ſhall the Keverſton ol the Land recovered in valiie be in me 

in the like of the Tenant foꝛ life. And foi was faid to le he ld to that. day. Broo; 


Caſes, Sect. 70. 
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Tu 25 H. 8. Note by ſome , Where a Writ of Entry in the Poſt. is bzought guagce s 
againſt Yusbaud and Mike where ſhe is Tenant in Tail, and they vouch. o⸗ bind Tail. 
ver, and lo the Demandant doth recover againſt the Yusband and Wife , and _ 
they over in value, and the Wife Tenant in Tail die, and che Busband lür⸗ Vi Torr: 
vive; this will not bind the Iſſue in Tail; foz-the Recompence will go ta tbe 

Kris | Durvivoz, 
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Survtv0z; and then it will not bind the Iſſtte in Tail. But Brook thought that 

; this opinion was = Law; foz the 3 Ko as the wi —— 
band and łetcab ed ſhould , ve gone, and the Woncher'by Husband and Mike ſhall be in⸗ 

W. ended fo) the Jaterelt of the Wife. Hoo: Cafes, Seck 58 . 


Caſe75. 1 


Recovery to Jn 27 H. 8. the Cate was: Tenant foz life , the Remainder over, o Tenant 

bind kim in in Tail, the Remainder over is impleaded by Write ok Enerp in! che Poſt, aud 

Remainder. he voucheth a Stranger, the Demandant doth recover againſt the Tenant, any 
the Tenant over in value: In this caſe it was held by Mountzgue Juffice , and 
others, that this ſhall bind him in Nemalndet, koz the Recompence ſhall go to 
him in Remainder, ' But in the Caſe of the Lozd Zouch and Stowel in the Chan- 
cery, the Law was held to be otherwiſe by all the Juffices,. B. ſemble le reaſon, 
becauſe where he vouched a quires if » the Reconipenice ſhall not go co him in 
Remainter. Contrariwile it is, whereHe voucheth the Done ahi Weir, who 
is pꝛiby. And yet this was uſed after this rime to bind the Remaindert- ' Broo, 
Caſes, 91. oy. Düne 1745 288.3 10) Hil 

1 4 Sy - BY Caſe 76. 4 c ins 5; | aſe 4% 

: * i Wa ; 41 GoI83 24) HG G4 6-$th $2 a. 
Recovery to 30 H. 8. it was held, That where there was/Tewent koz like , /a#Kemains 
bind him per in Talk oz fo2 fife, anvthe Tenant for like is impleuded; and doth vouch him 
in Remainder, in Remäfnder, who doth vourh one that bath e Mitte ol Forinedon;” and lo 

the Rechdery pals by Uoicher , rhere che Aue ök hem chat hach a Titie ol For- 
een 
the Re Ne 


ing his Formedon} and "recover agcain{t'the Tenant fes fe 3- foj 

195 1 ＋* thall not go bo the Tenant kor life; anv thereloze he 

may recover ; foz bis Anceftoz warranted che Remainder” onely; aud nt the 
Cltate of the Tentytfoz like, and therekbze the Tenant for life map not bind 
him Y the Recovery, koz be did not würrant to him. And cherefoe in thts rale 
the lure way is, do make the Tenant kor lite to pray in Aid ut hin in ue“ 
mainder, and they to join , aud 'votich him that hath the Title of F6ttnedon; 
and 10 Js the Recovery ; fo the Kerompence ſhall go to them both. Broo; 
Caſes, 1 3.5 ; . 7 | la 8 iS 
was nn: 
1 In 30 H. 8. it was held for a — Sr Exetution had by Mrit ot En⸗ 
Reverlion a tty in the Poſt with a Uoucher by the Common aw, That albett Nevera 
Remainder 02 Remainder were in the Bing, yet 7 — ſuch — ſhould bind, and that it 
in the King. was a Bar to his Iſſue and him pzeſentlp , but! not to the King : But now by the 
Statute of 34 and 35 H. 80. the Recovery of the Tenant in Tail, where the Re- 

5 verſion oz Remainder is in the King, will not bind the Iſſue in Tail, but that he 

map enter after the veath,of the Tenant in Tail. Bcoo; Cafes, 145, 146. 
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Sect. 11. Some Precedents of Tndentures and Covenants abviit 
the lexying of Fines, and ſuffering of Common Recoveries; 
paſt, or to come; and abqut the leading and Direction of the 
Uſes of Fines and Recoveries already had and ſuffered, or 
to be had and ſuffered, oO n 


: , . 
: F - 4 * of 


- 


Part, 1. N Indenture of Ales is an Inſtrument that is dependent upon and ſabſer- 
Of the Uſes of & vient to ſome other, Aſlurance oz- Convepance, by which Eſkates are creates 
Figes and Re: and paſſed from one to another; and this doth ſerve onely to declare the Agree- 


coveties. 


ment of the Parties, to what Uſes and Purpoſes the Conveyance ſhall —— 
8 e 


Se. 11. Of 4 Fine and Recovery. 


Theſe do ſometimes goe befoze and ſometimes foltow after the Conveyance to 
which they relate, and foz which they ſerve. Voce dn 
As tothis kind of Inſtrument theſe things are to be known. 1. That Uſes 
may thus be declared on a Fine, Feoſtment oz Kecoverp of Land; but upon a Bar⸗ 
gain and Hale no Declaration can be of any other Uſe than what the Law doth 
make upon it: ſo upon a Covenant of Uſes no Declaration may be declared of 
other Ules than what are in the Derd. 2. That whoſoever may diſpoſe of Land 
map diſpoſe ofthe Uſe thereof,fo2 the Declaration of the Ale doth follow the Land. 
3. That this Declaration, albeit haply ic may be made by wozds, pet it is not ſafe 
to do it otherwiſe than by Deed-indented , which is the beſt wap to bo it. 4. This 
map be made befoze, at, o2 after the time of the making the Aſſurance; As one 
map covenant 92 agre that A. tall recover his Land againſt him, 02 that he will 
levy a Fine, oz make a Feoffment of it to him, and that the ſame ſhall be to the 
uſe of himſelf oz others; and if one make a Feoffment he map declare the Uſes of 
it at the lame time, and that within the ſame oz another Dee, at bis pleaſure ; 
and if the Aſſurance be paſt , and no Declaration of Ule had befoze oz at the time 
of paſſing it, a Declaration map be ſubſequent, viz. that the Aſſurance was and 
ſhall be to ſuch and ſuch Uſes ; fog an Indenture ſubſequent may declare and direct 
the Uſes of a Fine oz Recovery pꝛecedent, but with thele differences, When pꝛece⸗ 
dent Indentures are made to direct the Uſes of a ſubſequent Aſſurance , and after 
theAflurance is made accoadingly,there no Averment ſhall be received by wozd that Averment. 
the lame Allurance was to other Uſes than are declared bp the Jndencure z but 
againſt an Indenture ſubſequent , declaring the Uſes of an Aflurance pzecedent, 
an Averment may be taken that there were other Uſes expꝛeſled and limited befoze 
02 at the time of the Aſſurance, than are contained in the zndenture. It a pꝛecedent 
Indencure be made to direct the Uſes of a ſublequent Alſurance, when the Allurance 
comes, the Land is bound, and the Conuloꝛ oꝛ Recoveree cannot by any Act of his, 
alter che Recovery had oz Fine ſuffered, charge oz avoid it; but if the Declaration 
be lublequent, if in the interim between the Aſſurance had and Declaration of 
the Ales the Conuloz oz Recoveree lell, give oꝛ charge the Land to others, this lub⸗ 
ſequent Declaration perhaps map not ſubvert the mean Eſtates, Charges oz Inte⸗ 
reſts, uuleis it can be well pꝛoved that the Aſſurance was made to theſe Uſes. When 
it ts pzecevent to the Etkate; it is but directoꝛy, and doth not binde the Land till che 
Aſſucance be had, and therefoze by a new Agræment oz Declaration made in the 
fame manner as the fozmer was, viz, in Writing, if the fozmer be ſo, and between 
the lame Parties, befoꝛe 02 at the time of the ſame Aſſucance paſſed, new Uſes 
map be made, and the fozmer Uſes changed; but when the ſame Aſſurance is pur- 
ſued accoꝛdiugly, and no intervenient alteration is made, it ſhall be to the ſame and 
none other Ules: that which doth then pzecede the Aſſurance is the bet, 5. The 
Declaration of Uſes by Indenture mut be certain in the Perſons to whom, in the 
Lands, cc. of which, and in the Eſtates and Time foz which the Uſes are decla- 
reds and it muck be compleat and certain, without reference to any other, f22 
Incertainty may'marrall hereim. 6. When an Andenture p2ecedent is to limit 
the Uſes af a ſubſequence Fine o2 Recovery, and it is not purſued in ſame Circum⸗ 
fkance of Time, Perſon, Quanticp, oz the like; pet, it no other new mean Agree 
ment be pꝛoved to intervene, the Aſſurance ſhall be to the Uſes in the lame Inden⸗ 
ture: but if the Uartance be in theſe particulars , and the Fozm of the Indenture 
be not purſued, there an Avermeut map be received that it was to other Uſes than ayermenc, 
what is contained in the ZIndenture; and if none ſuch can be made, then is it left 
ta conſtruction of Law. 7. And foz the Parties to the Indentures to lead the Uſe of 
a Fine 02 Recovery,and the kind of theUritting by which it is to be done, take this. 
1. That a Dæd to lead and direc the Tiſes of a Fine oz a Kecoverp, oz of a Fine and 
a Recovery both, may be by an Inſtrument poll oz indented; and the indented In⸗ 
ſtrument may be either Single, of two parcs, of thze parts called Tripartite, oz 
four parts called Quadrupartice, 02 of mo2e parts (as the Caſe is) after this man- 
ner: This Indercure Tripartite, &c. between A. ofthe firſt part, B. ofthe ſcconv 
part, C. of the third part, and D. of the fourth part; and ſo to name all the perſons 
(except the common Uouche) that bear any part in the Ded , Fine and Recove- 
ry; 
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rp, the Uſes whereof are to be limited and directed. As foꝛ Example, If it be foz 
a Fine and Recovery together, between A. [the Conuloz in the Fine ] of the firſt 
part, B. * Conulte in the Fine] of the lecond part, and C. and D. [friends to 
be truſted] to the Demandants in the Recovery againſt B. who is to vouch A. who is 
to vouch the common Uouchee of the third part: And ik auy conditional Leaſe be 
made foz life to make a Tenant to the Recovery, ik he be a fourth perſon, he is to 
be made a Party alſo; and noneof theſe are to belefc aut. Oꝛ it it be in the Caſe 
of a Tenant in Tail to make his Land Fee-ſimple, and to luffer a Recovery with 
a double Uoucher, between I. G. of the firſt part, R. R. ok the lecond part, and T. A. 
of the third part, by Agreement, That 1. G. ſhall levy a Fine of the Land to 
R. R. and I. B. and ths Meirs of R. R; and thay after this, they ſhall ſuffer T. A. 
and I. G. to bzing the Writ of Entry againſt R. R. and T. B. to which they ſhall 
appear, #c. and vouch I. G ; and ſo T. A. ſhall recover againſt them, and they 
ſhall recover over in value againſt I. G. and he againſt the common Voucher. 
Oꝛ thus, Between E. B. [the Tenant in Tail] and M. his NMife and I. C. of the firſt 
part, and I. T. of the ſecond part, and E. W. of the third part, wich this Agreement, 
That E. B. and M. his Wife ſhall levy a Fine to I. T. and his Heirs, in the common 
courſe ot levying of Fines, to the uſe of 1. T. and his Peirs, to the end that he may 
be perfect Tenant to the Land until a perfect Recovery may be had and ſuffered to 
the ute of 1. T; and that then he ſhall ſuffer E. B. to bing a Writ of Entry, ec. 
againſt the ſaid E. T, whereby the ſaid I. B. ſhall demand, cc. againſt I. T. and I, 
I. ſhall appear, c. and vouch E. B. ct. who thall appear, xc. that E. B. may hade 
a Judgement againſt I. T. and I. T. to recover in Ualue againſt E. B'; fo that a Re- 
coverp wich a double Moucher may be had accozding to the courſe of common Re- 
coveries; and that the ſaid Fine and Recovery , and all other Fines and Recove- 
ries, #c. ſhall be and enure, xc. to the only uſe of E. B. and l. T. and the Heirs and 
Alligns of E. B. foz ever. Do where A. [the Tenant in Tail] makes a Feoffment, 
o2 Bargain and Dale to B, and B. levies a Fine to C, and D. and E. bꝛing the 
Writ of Entry againſt C, who voucheth A, and he the common Uouche. And ls 
in other caſes, as the caſe is, the Indentures are to be dzawn up. Ser ſome Pꝛe⸗ 
cedents foꝛ theſe Caſes afterwards among the Pzecedents, 
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Precedents of Indentures and Covenants about Fines to belewied., 


Covenant to levy a Fine and ſuffer 4 Recovery toltſes, 


Hs Indenture made the day of, &c. between R. D. of, cc. and I, his Wife, 
of the firſt part, Sir H. L. ok, cc. Knight, and E. L. ene of the Daughters of 

the laid Str H. of the ſecond part, and I. D. Cſquire, Son and Meir apparent of the 
afozeſaiv R. D. R. N. M. D. E. N. and F. B. of, ct. of the third part; VVitneſſeth, 


Covenant to That it is fully covenanted, granted, concluded and agreed by and between the laid 


levy one or 
more Fine. 


The Con ſide- 


rations. 


Marriage. 


parties to thcſe Pꝛelents, and they the ſaid R. D. and I, his Mife, as well foz the na- 
tural love and affection which they have and bear unto the laid I. D. their Son, as al⸗ 
ſo foʒ and in conſideration of a Marriage to be had and lolemnized between the ſaid 
I. D. and the ſaid E. L. and foz the ſetling of the Loꝛdſhips, Pannoꝛs, Lands, Tene⸗ 
ments and Hereditaments hereafter mentioned in ſuch ſozt as is herein afterwards 
ſpeciſted, and foꝛ the better maintenance and luppoꝛt ofthe pꝛelentEſtate of themthe 


To make Join · laid I. D. E. L. after the ſaid Marriage, and to the end that a competent and conve⸗ 


ture. 


For mony: 


nient Jointure may be had and made unto the ſaid I. D. & E. L. reſpectively,during 
their reſpective lives, in lieu and recompence of all ſuchDowers and Titles of Dow- 
ers as they oꝛ either of them ſhall oz may have, claim oz challenge to have, ot, in oz to 
any ofthe Lozdſhips, Pannozs, Lands, Tenements and Mereditaments of them 


the laid R. D. and 1, D. oz either of them reſpectively; and alſo foꝛ and in conſidera⸗ 


tion of the Dumme of Fifteen hundꝛed pounds of, xc. by the ſaid Str NH. L. unto the 
ſaid R. D. in hand paid foz the Parriage⸗Poꝛtion of the ſaid E. L. whereof the ſaiv 
R. D. acknowledgeth the Receipt, and thereok, and of every part and parcel * 

| oth * 
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voth clearly and ablolutelpacquit, exonerate and viſcharge the ſaid Sir H. L. his, xc. 
and every ot them foz ever by theſe Pzeſents; as allo foʒ other good cauſes and con- 
ſiderations them the laid R. D. and J. his Wife thereunto moving, havecovenanted, 
granted, concluded and agreed by theſe Pzeſents foz themſelves, their, xc. and every 
of them do covenant, grant, conclude and agree to and with che laid Sir H. L, E. L, 
I. D, R. N, and M. D, and every of them, their and every ok their Heirs, Executoꝛs, cc. 
and every of them, That chey the ſaid R. D. and I. his Mife, and the Heirs of the 
ſaid R. D. ſhall and will, befoze the Feaſts ok, æc. next enſuing the date hereok, at the 
Coſts and Charges in the Law of him the laid R. D. his Yetrs oz Alligns, by Fine 
oz Fines; in due fozm of Law to be levied and purlued with Pꝛoclamattons, accoz- 
ding to the Statute in luch cale pꝛovided, and by ſuch name oz names, numbers 
and quantities of Lands, and in ſuch manner and koꝛm as by the laid Sir H, L, 
E. L, I. D, R. N, and M. D, oz any of them, their oz any of their Heirs, oz by their 
oz any of their Councel learned in the Kaw, ſhall be reaſonably deviſed,adviſed and 
required, convey and allure unto them the laid R. N. and M. D. and their Heirs, oz 
to them and the Heirs of one of them, all the Lozdſhipz oz Pannozs of P. and 
I. in the County of W. with all the Rights, Pembers and Appurtenances thereof, 
and all other the Lands, Tenements and Hereditaments whatſoever of him the laid 
R. D. ſituate, lying and being within the Pariſh of P. in the County afozeſaid, and 
alſo all thoſe Lands and Gzounds, xc, and all other the Lands, Tenements and 
Hereditaments of him the ſaid R. D, ſituate, lying and being in the ſaid Pariſhes 
of B. C. and D. afozeſaiv, with their and every of their Appurtenances; which laid 
Fine and ines ſo to be levied, and the full fozce,benefit and effect of them and eve⸗ The uſes of 
ry ofthem, ſhall be adjudged, deemed and taken, to be and enure z and the Cogni⸗ the Fine. 
3 in the ſaid Fine oz Fines to be named, and their eirs, and every of them, hall To one ang 
and will ſtand and be leiled of and in the laid Pannozs, Lands, and other the Pze- his Heirs dil = 
miſles, to the uſe of the laid R. N. and M. D. and their Heits, to the only intent and -* hd be 
purpole, that the ſaid R. N. and M. D. ſhall ſtand and be adjudged perfect Tenants * * 
of the Fr&-hold of the ſaid Bannozs, Lands and other the Pzemilles, and of everp 
part and parcel thereof,until a perfectRecovery may be lawfully had and executed of 
the ſaid Mannozs, Lands and other the Pꝛemiſſes againſt the laid R. N. and M. D. 
And it is farther hereby granted, concluded and agreed by and betwern all and ſin⸗ 
gular the Parties to theſe Pꝛelents, and the laid KR. D. doth farther by theſe Pꝛe⸗ 
ſents, faz himſelf, his Yeirs, cc. and every of them, covenant, grant, conclude | | 
and agre to and with the ſaid Sir H. L, E. L, I. D, R. N, M. D, E. N, and F. B, and To ſuffer aRe- 
every ok them, their and every of their Yeirs, xc, and every of them, That the. 
ſaid E. N. aud F.B.ſhall and may, befo2e the Feafts ot, æc. at the Coſts and Charges 
in Law of him the laid R. D. his Heirs oꝛ Aſſigns, commence and pꝛolecute one 
Writ oz ſeveral Writs of Entry upon Diſleiſin in the Poſt, after the manner and 
courſe of common Recovertes, againſt the ſaidR. N. and M. D. whereby they the laid 
E. N. and F. B. ſhall demand againſt them the ſaid R. N. and M. D. the laid Mannozs, 
Lands, and other the Pꝛemiſſes, and every part and parcel thercof, by any fic 
name 92 names whatſoever; unto which the laid Writ oz Writs the laid R. N. and 
M. D. ſhall appear in pꝛoper perſon, oz by their Attoꝛny oz Attoznies lawfully and 
ſufficiently authozized, and ſhall vouch to Warranty the ſaid R. D. and that the laid 
R. D. ſhall appear upon the [aid Uoucher in pꝛoper perſon, oꝛ by his Attoznp oz At- 
toznies lawfully and ſufficiently authozized, and ſhall vouch to Warranty the com- 
mon Uonchee ; and that the common Uouchee ſhall appear and imparl, and aftcrs 
wards make Defaule, whereby a perfect Judgment map be had and given foz the 
Demandants in the lame Writ oz Writs againſt the ſaidR. N. and M. D.foʒ theke- 
cover of the ſaid Pannozs,Lands,and other theP2emiſſes,and likewiſe foz the ſaid 
R. N. andM.D.to recover in value againſt the ſaidR.D.afcer the manner and csurſe 
of common Recoveries fs2 Aſſurances of Land in ſuch cale uſed, And it is archer 
hereby granted, covenanted, concluded and agreed by and betwern all and ſingular 
the parties to theſe Pzeſents,their Heirs aud Aſligns,that the laid Recoverozs and 
their Yeirs ſhall, from andimmediately after the knowledging and perfecting of 
the laid Recovery oꝛ Recoveries, ſtand and be ſeiſed of the ſaid Mannozs, Lands, 
and other the Pzemiſſes, and of every part and pareel thereof ; and that the lame 
Ji Recovery 
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Recoverp oz Recoveries, Judgment oz Judgments, and every thing and matter 
The Uſe of thereupou pzoceeding, ſhall then and from thencefozth be deemed, had, taken, and 
Finefand Re- ęnure to the ſeveral Uſes,intents and purpoſes herein afterwards particularly men- ' 
cover). tioned, exp2eſſed and declared, and to no other uſe, intent oꝛ purpoſe; that is to ſay, 
Df,foz and concerning the afozelaid Lozdſhip oꝛ Pannoz of P. with its rights, mem⸗ 
bers and appurtenances, and all other the Lands, Tenements and Pereditaments 
of him the ſaid R. D. within the akozelaid Pariſh of p. and all the afozeſaiv Lands 
and Gzounds called F. to the uſe and intent that che-afozeſaid I. D. and his Aſſigns 
ſhall and may yearly and every year, foz and during the life of the afozeſaid R. D. if 
To pay a Rent. he the laid I. D. ſhall ſo long live, have, and perceive, and receive a yearly Rent- 
charge of two hundzed pounds of, gc. and to be iſſuing and going out of the ſaiv 
Pannoꝛ of P. and other the laſt mentioned Pzemilles ; the ſame to be paid at two 
Feafts oz Terms of the pear, that is to ſay, at, ac. by equal poꝛtions; the firſt pay- 
ment thereof to begin and to be made at the Feaſt ot, cc. next enſuing, and not be- 
foze. And the laid R. D. doth foz himſelk, his, cc. grant and agree to and with the laid 
I. D. and his Aſſiguss chat if it thall happen the laid yearly Rent⸗charge of two hun⸗ 
dzed pounds oz any part thereot᷑ to be behind and unpaid, in parc oz in all, at anp 
Fealt of the Feaſts-afozefaid in which the ſame ought to be paid as afozeſaid, that 
then and ſo often, and at all times fron-thencefozth, it ſhall and may be lawfull to 
and foz the ſaid I. D. and his Aſſigns and every of them, into the ſaid Pannoꝛ of p. 
and other the ſaivlaſtmentionedPzemilles,oz into every oz any parcel oz part there- 
Power todi- of, to enter, and foz the ſame Rent-charge ſo behind and unpaid to diffrain, and the 
== kor the piſtreſs and diſtreſles ſo there from time to time to be had and taken, to lead, dzive, 
_—_ take, carry away,impark and impound, to detain and keep until the ſaidRenc-charge 
(ſo behind and unpaid as afozeſaid) and every part thereof ſhall be unto the laid 
I. D. and his Aſſigns well and trulp ſatisſied and paid. And of, foz and concerning the 
Free#hold and Inheritance of the laid hannoꝛ ot. and other the laid laſt mentioner 
pꝛemiſſes, themlelves charged ozchargeable with the Kent-charges afozeſaiv,co the 
For Lives, uſe and behoof of the ſaid R. D. foz and during the term of his natural life, if he the 
ſaid I. D. ſhall ſo long live; aud immediately after the determination of the laſt 
mentioned Uſe and Eſtate, then to the uſe and behoof of the afozeſaid E. L. foz and du⸗ 
For aJoynrure. ring the term of her natural life foz her Joyntnre, and in lieu and ſatisfaction of 
In Fee-fimple, her Power; and from and after her deceale, in cale ſhe ſhall die living the laid R. D. 
then to the uſe of the laid R. D. foꝛ and during the term of his natural lifeʒ and from 
and after the deteale ofthe laid R. D. to the uſe and behoof of the ſaid 1. D. his Heirs 
and Alligns fo2 ever. And of, foz and concerning ſo much of the pzemilles as are be⸗ 
foze mentioned to lie within the afozeſaid Pariſhes of B. C. and R. and the Burrongh 
Exception of gf D. afozeſaid, oꝛ within any of them except the afozeſaivLands and Gꝛounds called 
Lands. F. to the uſe and behoof of the ſaid R. D. foz and during the term of his natural life, 
without impeachment of Waſte; and from and after his deceaſe, to the uſe of the 
afozeſaid].D.foz and during the term of her natural life foz her Jointure, and in lien 
and ſatisfaction of her Dower 3 and from and after her deceaſe, to the uſe and be⸗ 
hoof ofthe laid I. D. his Heirs and Alligns fo ever, And foz and concerning the 
afozeſaidPannoz ofY,and ſo much of the pzemilſles as are befoze mentioned co lie in 
8 C. B. P. M. W, cc. 02 any of them, to the ule and behoof of the ſaid R. D. his Yeirs 
make Leaſes, andAlligns fozever. Pꝛovided alwaps,and it is the true intent and meaning of theſe 
p2eſents, and of the parties to the ſame, and accozdingly by and between them all 
* agreed. covenanted and granted, chat it ſhall and may be lawull co and foz the ſaid 
R. D. from time to time, and at all times during the natural lite ot him the ſaid R. D. 
by his Wricing oz Writings indented under his Hand and Seal, to make anpLeaſe 
92 Leaſes iu poſſeſſion foz one and twenty years oꝛ under, oz foz one, two, oz che 
lives, oz foʒ any number of years determinable upon one, two, oz thzee lives, ot any 
of tye Lands oz Tenements herein befoze limited to oz foz the Jointure of the ſaid 

I. D. which are now in Leaſe. 
To gram Co- And farther, chat it ſhall and may be lawfull to and foz the ſaid R. D. as well 
py-bold Land. from time to time, and at all times hereafter during the joint lives of the laid 
R. D. and of I. D. afoze-mentioned, as alſo from time to time, and at all times 
hereafter during the laid R. D. his own life, in caſe the ſaid R. D. ſhall m_ ta 
, urvive 
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vive the taid BE. L. to grant any of the Copp⸗Hold L anns and parcel of the laid Manno: 
of P. by Copy of Court Noll. actoꝛding to che Cuſtom of the aid Man tioꝛ, and by his 
Writing oz Writings indented under his Hand and Seal, to make any Leaſe oz 


Leaſes in'poſſeſſion of one and twenty years 97 under, oꝛ fo one, two, oz cher Lives, To male 


o2 fo2 any number of Years determinable upon one, two, oz the Lives, ot᷑ anp ot che Leaſes. 


Lands parcel of the laid anno; and now in Leale, ſo as upon all and ever 


of the 


ſaid Leaſes and Gꝛants ſo to be made as afozeſaid, by fozce of this Pꝛoviſo, the old 
and accuſtomed pearly Rents oz moze be reer ved, and be and do continue yearly due 
and payable during the continuance of the laid Leaſes and Gzants, to ſuch perſoy oz 
perſons foz the time being to whom the next and immediate Reverſion oz Remain- 
der ok the ſame by the true intent and meaning of chele pꝛelents ſhall of right be⸗ 
long oz appertain. And foz the better aſſurance and ſire making ok all and everp the 
fame Leale and Leafes, Gzant oz Gzants, to be had og made accozding to the true 


intent and meaning of theſe pzeſencs, it is farther — 
and agreed by and berween the parties to theſe pꝛeſents, t 


granted, concluded 
e laid Recovery and 
Recoveries to be had and ſuffered, as afozeſatd, ſhall be, and ſhall be adjudged and 
taken to be and enure, and they the fatd'E,\Ncaud:F.B. and their Heirs ſhall ſtand 
and be leiled of and in the pzemiſſes ſo to be Leaſed oz Gzanted, as is afozeſaiv, and 
every part thereof, as foz and concerning only” ſo much of all and every the ſame 
Lands and Tenements asſo ſhall happen to be Leaſed oz Gzanted, as is afozeſaid, 
to the only uſe and behoof ok all and every ſuch perſon andperſonsto whom any To the uſe 


3 


& 


fuch Leaſe oz Leaſes, Gzant oz Gjants ſhall be fo made, their Erecucozs, Admini- che Leaſes, 


ftratozs'and Aſſigns, and every of them, in all things accoꝛding to the true intent 
and meaning of the lame; and from-and aftertheſeveralexpirations of the ſame 
Leafes and Gzants ſo to be had oz made, and as thep ſhall ſeverally determine, then 
to ſuch farther uſes, purpoſes and infents as have been befoze in thele pzeſents ex⸗ 
pꝛeſled and declared, and as by the true intent and meaning of theſe pꝛeſents they 
Hould oz ought to have done, if no ſuch 'Leaſe85 Leaſes had been thereof had oz 
made, any matter oz thing to the contrary therevf in anp wiſe notwichſtanding. 
And the ſatd R. D. doth by theſe pzeſents foz him, his Heirs, Executoꝛs, Adminiftra- 
tozs and Alligns, and every of them, covenaut and grant to and with the ſaid 
Dir H. L. his, ct. and every of them, in manner and koꝛm following thac is co lap, 
that all and ſingular the Pannozs, Lands, Denements aud Yerevicaments herein 
befoze mentioned (other than ſuch as are herein befoze limites to the ale of the ſaid 
R. D. and his Heirs) noware, and ſo at all times trom hencefozth ſhall oz map re- 
main 02 continue to the ules, intents and, purpoſes herein beloze ( as concerning the 
lame) mentioned and declared fr&eatid clear; and ablolutely acquitted, exonerated 
and diſcharged, oz otherwiſe from time to time, and at all times hereafter, well and 
fnffictently ſaved, defended and kept harmleſs and indempnified of and from all and 
all manner offozmer and other Gifts, Gzants, Bargains, Dales, Feoftments, Ins 
tails, Leaſes, Mills, Jointures and Dowers, Poztgages, Aſſignments, limita- 
tion of future Uſe oz Uſes, Rents, Arrerages of Rents, Annuities, Conditions, 
Statutes⸗Perchant, and ok the Staple, Recognizance-Bonds, Penalties, Debts, 
and Accounts to the Kings Pajeſty, Judgments, Executions, Extents, Fozfei- 
cures, Iſſues, Amercements, Fines, Poſt- Fines, Fees, Intruſions, Liveries, 
Dufter te mains, Licenſe of Alienation, Sefſures and Cauſes of Beiſures, Ex⸗ 
treats, and of and from all and all manner of other Rights, Titles, Troubles, 
Charges and Jncumbzances whatſoever had, made, committed oz done, 0z witttugly 
dz willtngly ſuffered, oz to be had, made, committed 02 done, o; wittingly oz wil⸗ 
lingly ſaffered to be done by the ſaidR.D.o2 by any other perſon oz perſons lawfully 
clainring from, by, oz under him, o2 by his means, aſſent,conlent, oz pꝛocurement; 


Covenant: 


that the Land 
is free from In · 
cumbragces, 


the chick Rents and Services to become due and payable foz the ſame to the chief 


Loꝛd o: Lozds ofthe Fee oz Fees thereof; and all Leaſes hyretofoze made,.oz at any 
time oz times during the life of the ſai R. D. hereafter to be made acco2dingtothe 
afozcſatd Pzoviſo, foz one and twenty years oꝛ under,oz foz one, two, oz thze Lives, 
of any of the Lands and Tenements here befo2e limited, to oz foz the Jointures of 
the afo2efatd 1: D;and now in Leaſe, and all Leafes heretofoze mave,0z at au time 
oz times, as well during the Joyntures of * R. D. and I. D. as alſo during = 
AL 2 


La 
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faid R. D. bis own life,in caſe the ſajdR-D.@all happen ta ſurvive the ſaidE.L. here- 
after to he made atroꝛding to the ſaid P2oviſo, fox one and twenty years oz under, a 
foz one, two, 03 thzee Lives, on ten anꝝ number of pearp determinable upon one, 
two, oz ther Lives, of any of the Lands parcel of the lain Pannoz of p. and uowin 
Leaſezand allGzants ofCopy ofCourt-roll heretofoze made,oz at any time oz times, 
as well during the joynt lives of the ſaid R D. and I. P. as alſo during the ſaid R. D. 
his own life, in tale he the laid R. D. ſhall happen to ſurvive the ſaid E. L. hereafter 
to be made accozding to the ſaid Pꝛoviſa, ol any of the Copp-hold Zenements par⸗ 
rel of the laid Pannoz, accozding to the cuſtom of the ſaid Paunoꝛ: upon all any 
every which ſaid Leaſes and Gꝛants, the old accuſtomed yearly Rents oz moze are 
and thall be reſerved,” and ſhall be and continue pearly due and payable, during the 
continuance of the faidLeales and G2ants, to ſuch per ſon oz perſons foz the time be⸗ 
ing to whom the next 03 immediate Keverſton ozRemainder of the ſame by the true 
intent and D ſhall of right belong oz appectain ;- erceptey 
and foze-priſed. In witneſs, &. 5 


e 'Covenantiolevy « Fiue. 


F Waite 47 99 | 4 
. - This Indeoture; fc. beten A, B. of, c. of the one part, and C. D. of, tc, of the 
other part, Wicneſſeth. Thar it is covenanted, ec, that the ſaiv A. B. and B. his 
Wifegbefoze the end of this e Dt. Michael, upon one Writ of Cove⸗ 
nant ta be purſuen by. the ſain C. D; nit ot the high Court of Chancery, and re⸗ 
turnable befoze the Wings Pazeſties Juſtices of the Common - pleas at Weſtmin- 
ſter,ſhall knowledge ann levy a Kine af aL the Pangozs of S. D. and M. in the Pa⸗ 
riſhes of D. and S. in the County af G any of all thg Lands, #c. Aud neverthelels it 
| is covenanted, granten and agreed: becwen che (giv A. B. and E. and C. D. their 
3 of the Yeirg, Grecuco2s and Aſligns, bp thele pʒelents, and the laid A. B. and E. his Nie 
555 do koʒ them, their Heirs, #c, cqyenaut to and with the laid C. D. in manner follow- 
ing; That the laid Fine and che ule and execution thereof as to the ꝙ anno; of s. 
with the Appurtenautes. and one Meſuage, cc. ſhall be to the ule of, c. And the lain 
Fine and the ule aud execution thereot as to the Pannoz of D. with the Appurte⸗ 
nances, to the uſe ot, cc. And as $qand-fo2 the Paunoz of M. with the Appurtenances, 
and all other Lands, Lenemeng and Hereditaments, the ule whereof in the afoze- 
ſaid Fine in fozm afozeſaidto by levied and acknowledged by this Jndenture, not 
limited oz appointed to the uſe,xc. In witneſs, &c. | 


1-99 } 3 
Couenant 10 levy 4 Fine, 
The uſes of the Tbis Indenture (as in the laſt ) to the ules followi | 3 that isto ſay, To the uſe, 
. intent and purpole, chat the ſaid A. B. and his Aſſigns ſhall have, perceive and take 


from time to time during his A ife one pearly Rent of fifty pounds of lawfull, ec. 
to be iſluing and going out of all and ſingular the ſaivpzemiſſes, and to be paid at 
four ſeveral Feaſts in the year, (via.) the Feaſt of, #c. by equal poztions, the firſt 
For payment payment to be, dc. And that as aft as the ſaid yearlp Rent ſhall happen co be be⸗ 
of a yearly bind, cc. (as in other caſes) And as touching and concerning the ſaid Pannoz and 
Rent. Kauds charged with the ſaid Rent as afozeſaid, ( ſaving, reſerving, and pzeſerving 
the ſaid yearly Rent of fifty pounds unto the ſaid A. and his Aſſigns, accozding to 
the Eſtate to him thereof limited; and ſaving, pzeſerving and reſerving Remedy foz 
him and his Aſligns by Nomine panz,Diſtrels, and atherwile) to the only uſe aud 
behoaf ofthe ſaid C. D. and his Heirs aud Aſſigns, untill default of payment of the 
faid pearly Kent by the ſpace ofſuch tha& mouths as are herein after mentioned; 
and being lawfully demanded at the Tolſy afoze-ſaid. Pꝛovided always, and it is 
Rent net paid farther agreed between. all the ſaid parties, that if it ſhall happen the ſaid yearly 
to other uſes, Rent to be behind and unpaid in part oz in all, æc. by the ſpace of, gc. the ſame being 
lawfully demanded, at the Tolſp, &c. that then the ſaid Fine, and every other Al⸗ 
furance-tq be had oz paſſed, ot all oz 7 the ſaid pzemilles ſhall be and enure to the 
uſe of the ſaid A. B. his Peirs and Alligns foz ever, and to none other ule, intent, 
93 purpole. In witneſs, &c. 


Pꝛoviden 
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Pꝛovided always, and it is fully concluded, meant o2 agr&d by and between the Proviſo ce alter 
ſaid parties to thele pzeſents and their Heitz, that if the ſald A B at any time heres be uſes. 
after during his life ſhall be minded, upon whatſoever cauſe oz occaſton ſeming 

met oz convenient to him, to adnul, make void, alter, oz change the uſe oz uſes, 

Eſtate oz Eſtates, oꝛ any ot them limited, raiſed, implied, intended, dz made by 

theſe pꝛelents, tonching all the ſaid Pannozs and pzemilles contained in theſe pꝛe⸗ 

ſents, oz elle touching ſome part oꝛ any part thereof only; ad chereupon by any 

Writing ſubſcribed wich his name, and ſealed with his Seal in the pꝛelence or two 

oz moze Mitneſles, and delivered to the ſaid C. D. o2 his Heits, oz by his Mriting ä 
under his Seal, and in any ofthe Courts of Recozd of his Bajeſty oz his Succel⸗ By Nerocati- 
Cozs to be Jnrolled, do and ſhall ſignifie and declare that his intent and pleaſure is, 3 nam * 
to revoke and make void the Uſes, Intents and Eſtates, oꝛ any of them, limited and ocher uſes. 
appointed tu oz by thele pzelents touching the laid whole pꝛemiſſes, oʒ touching ſome 

93 any part thereof : That then and from thencefozth all the Ales, Behoofs, Intents 

and Eſtates made, limited and appointed tn oz by theſe pꝛeſents, ſhall be utterly void 

and of none effec touching all ſuch part, and lo much of the laid pꝛemiſſes, in and 
concerning which the laid A. B. ſhall lo ſignifie and declare, that his will and pleaſure 

is, that the Ales, Wehoofs, o2 Eſtates afozeſaiv, o2 any of them, ſhall be void oz of 

none effec, And that then the laid parties, and every, any dz either of them, and 

all and every other perſon and perſons that now ſtand oz be leiled of all and ſingular 

the ſaid Pannozs and pꝛemiſſes, oz of o2 in any part thereof, ſhall from thentekoꝛth 

fand and be ſeiſed of all and ſingular the ſaivPannozs and Pzemiſles in which the 

ſaid A. B. ſhall ſo ſigniſie and declare, that the Uſes,Behoofs oz Eſtates afozeſaid, oz 

any of them, ſhall be void oz of none effec, oz of ſuch part thereof, in which the ſaid 

A. B. ſhall ſo ſignifie and declare, that the Uſes and Eſtates afozeſaid oz any of them 

Hall be void and of none effect; to the uſe of the ſaid A. B. his Veirs and Alligns foꝛ 

ever, any thing herein afozeſaiv to the concrary hereof norwichſtanding, 


 Indenture of Covenants tolewy a Fine. 


This Indenture Tripartite,betweeu A. and E. his Wife of the firſt part, B. of the To corrove- 
ſecond part, and C. of the third part, and E. of the fourth part, Wirneſſerb, That inte former 
whereas the ſaid A. and E. his Wife by their Indenture bearing date, ec. foz the ue 
conſiderations therein mentioned, did grant, gc unto the ſaid B. his Veirs and Al⸗ Tad 
ſigns, all that Meluage, cc. to be had and holden to the ſaid B. his Heirs and Al⸗ 
ſigus, to the only uſe and behoof of the ſaid B his Heirs and Aſſigns foz ever, as by 
the lame Jndenture amonglt other things may moze at large appear; And whereas 
the ſaid A. and E. his Wite by their other Jndencure bearing date, xc. fo} the, xc. 

did grant, ec. to the laid C, c. as in the laſt: Now this Indenture wicneſſeth That 
foʒ che ſeveral conſiderations in the ſaid ſeveral Jndentures mentioned, and foz and 
in part of perfozmance of part of the ſeveral Covenants therein ſeverally contained, 2 
it is mutually covenanted, granted, concluded and agreed by and betwirt all and 
every the ſaid partes to theſe pꝛelents and their Yeirs, That the ſaid A, and E. his 
Wife, at the indifferent and reaſonable coſts and charges in the Law of the ſaid 
B. C. and D. oz one of them, befo2e the twentieth day of, #c. now next coming, ſhall 
and will acknowledge and levy one Fine with P2oclamations,accozving tothe Sta⸗ 
tutes in that behalf made and pꝛovided, after the common and uſual courſe of Fines 
in ſuch caſes uſed, unto the ſaid B. and his Heirs. of all the ſaid eſuages, ec. in and 
by the ſaidreciced Jndencures mentioned, to be leverally and reſpectively conveyed 
and allured to the ſaid B. C. and D. as afozeſaid, by the name oꝛ names of one Pe- 
ſuage, qc. wich the appurtenances in V. Which laid Fine lo to that effec to be ac- 
knowledged and levied ſhall be and entre, and ſhall be taken, conſtruev, expounded 
and adjudged to be and enure. And ths laid E. Couuſee in and by the ſaiv Fine to be 
named, and his Yeirs, at the time of levying and acknowledging thereof, and ever 
afterwards, ſhall ſtand and be ſeiſed ot all the ſaid Beſuages, ec. with the appurte- 
nances in the ſaid ſeveral recited Indentures mentioned and contained, to the ſe- 
veraluſes, purpoſes and behooks therein ſeverally and reſpectivelp ſpecified, limites 
and declared, accoꝛding to the purpoꝛt, true intent and meaning ofthe laid recited 
| Inden⸗ 
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Jndentures, and to and foz none other Lands, Tenements and Yereditaments, 
than in the ſaid recited Andentures are mentioned and contained, and to oz foz none 
bother ules, intents oz purpoles whatſoever; but in confirmation and cozrobozation 
of the laid Allurances fozmerly made, and Eſtates thereby intended to be made. 
In witneſs, & c. F 


Another Indemtare of Covenant ts lewy a Fine of Land to Uſes, 


This Indenture, & c. between A. of the firſt, and B. of the ſecond, C. of the third, 
and D. of the fourth part. Whereas the ſaid A. is ſeiſed ot his Demeln as of Fe any 
kn one piece of Land, etc. which he the ſaid A. lately purchaſed of one . C.and where⸗ 
às the laid B. is ſeiſed of his Demeſn of and in one Peluage, with a Croft, cc. which 
the ſaid B. lately purchaſed of T. G; and whereas the laid C. is likewiſe ſeiled in his 
Demeſn as of Fee of and in one piece of Peadow, which he hath purchaſed of one 
I. D. as by the ſeveral Des of purchaſe may appear; and thep the ſaid A. B. and 
C. being of the ſaid pzemiſles ſo ſederally ſeiſed as afozeſaiv: Now theſe pzeſcnts da 
witnels, that it is fully covenanted, #c. that they the ſaid A. B. and C, ſhall on this 
ſide the Feaſt of, cc. next after, #c. in due fozm of Lawlevy and acknowledge 
Fine upon acknowledgment of Right, as that, #c. with Pꝛoclamations, accozding 
to the Dtatute in that caſe made and pꝛovided, befoze the Kings Pajeſties Juſtices, 
et. to the ſaid D. and his Meir, ot all and ſingular the ſaid Pꝛemiſſes,vy the name of, 
tet. with the appurtenances in D. and C.in the County of G: and that the ſaid Fine 
fo to be levied ſhall be and enure, and ſhall be demed, conſtrued and taken to be 
and enure, and the ſaid D. and his Heirs ſhall by virtue thereof ſtand and be ſeiſey 
of # tn all and ſingular the ſaid Pzemilles with the appurtenances to the ſeveral uſes 
and purpoſes,and in manner andfozm following. That is to ſap, Ot᷑ and in the afszey 

ſaid parcel of Land, cc. mentioned to lie in the fields, xc. to the only uſe and behoof 
of the laid A. and his Heirs; and fo foz the reſt likewiſe to B. and C. In witneſs, &c. 


Another Indemtare of Covenants to levy a Fine to ſaitle Land in difference; 


This Indenture Tripartite made, cc. between A. of the firſt part, and B. of, gc. of 
the ſecond part, and C. of the third part. Whereas Actions, Controverſies, Suits 
and Demands have been heretofoze had and moved between the laid A. and the ſaid 

B. their Farmours and Tenants reſpectively, foz, touching and concerning the Jus 
heritance and Fee-ſimple of the Lands, Rents, Tenements and G2ounds hereafter 
mentioned, whether the ſame did oz ſhould belong to the ſaid A, as parcel of the 
Mannoz of W. oz to the laid B. as your of the Pannoz of C. in the laid County 
of G. that is to ſay, a parcel oꝛ Clole of Peadow-Gzound, Fc. and a Rent of two 
thillings two pence per annum due andpayable by I. D. which Rent hath been heres 
tofoze uſed to be paid as a chief Rent oz Rentſervice, parcel of oz belonging to the 
Panno} of W. in the laid County of G. and of, fc. all which pꝛemiſſes are ſituate, 
lying and being in oz near W. 93A. inthe ſaid County of G. and in the Pariſhes, 
Townlhips, Uillages, Yamlets oz Fields of K. M. R. W. and A, oz ſome oz one of 
them, in the laid County of G. Now this Judenture witneſleth, That foz the ap⸗ 
peaſing and final ending of all and ſingular the ſaid Suits, Controverſtes, Claims 
and Debates concerning the ſaid pzemiſles, it is covenanted, condeſcended and 
agreed by and between the ſaid parties to theſe pzeſents, That one Fine, Sur conu- 
ſaace de droit come ceo, & c. ſhall befoze the Fealt of, cc. be had, acknowledged, le⸗ 
vied and ſuffered, andpaſſed in due and uſual courſe and foꝛm of Law, between the 
ſaid C. Plaintiff and A. andB. Defendants, of and concerning all and ſingular the 
laid Pill, Lands,Tenements,Yereditaments and Pꝛemiſſes, by the name oz names 
of, ec. with the appurtenances in W. M. and A. in the ſaid County of G. by which Fine 
the laid A. and R. hall acknowledge the ſaid Tenements,Rents and Pꝛemiſſes to be 
the right of the laid C. which the laid C. hath ofthe Gilt ol the ſaid A. and b. and the 
fame ſhall remile and quit claim from themlelves the ſaid A. and B. and their Veirs, 
unto the ſaid C. and his Heirs koz ever, with ſeveral Warranties of uſual fozm to be 

- contained in the ſaid Fine, by and againſt the ſaid A. and B,andtheirÞeirs ö 
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and the ſaid Fine thall be pꝛoclaimed in due foꝛm ok Law, ahd decozbing to the Hrn 
tute in chat behalf ; and the ſame Fine ſhall be and enure, and hall be veemned; tü⸗ 


- 


7 7 


ken, conſtrued and expounded to be and enure : and the ſaid C Conüle in and by 
the lain Fine, op any other like Fine oꝛãſſutance, and their and every of their Heirs 
and Alligns, ſhall thereby ſtand and be ſeiten to and foꝛ the dae 
poles hereafter following, and to and foz no other Ates, Intents bz Purpoles. ht 
is to ſap,of,foz and concerning the laid Meavo w called 0) Und wn by the nams of;4e. 
and the ſaid Gzound; c. and the ſaid Rent of two ſhillings and two pelice; to and 
foz che ule and behalfofche ſaid A. and of his Heits and Aligus fo2 ever: And of 
foz and concerning the ſaid Clole oꝛ parcel ot, cc. to and f62 che uſe and behalf t 

the laid B. and ok his Heir and Aſſigns foz ever. In wieneſs, &t. % 3628s 


An Indentare io lead the tiſe of « Fine onij s be levitd, 


This Indenture made, &c,betwen'L, R. df, xc. of the une patt, and W. R. of, vc; 
ofthe other part, Witne ſſeth, That it is covenanted, xc. 5 ans beten the pat⸗ 
ties to theſe Pꝛelents, and the ſaid L. R. foz her e e e 
ſtratozs and Aſſigns, doth rovenaſit; et. in mann ex ann dn dollowing; that is to 
lay, That the the ſaid L. R. ſhall and will, befoze the Feat of, tc. by Fine in due 

kom of Law to: be levied in the Court at Weſtminſter befoze the Jiffices of the 
Common-pleas with Pzoclamations,” artozbitig to the fön uk the Stathte in that 
one Barn, cc. in W. afozeſaid, whether moze oz lefstheredf there ve had, called and 
known by the name, r. and wen aud putting in manner aus foqun following, 
that is ts lap, by ſuch names, number of Acres, and guäntity of Land; Peadow 
and Paſture, as in the ſaid e of the late 
W. R. as that which the laid W. R. hath ofthe Gzant of the ſaid L. and that the 
taid Fine ſo to be levied, andthe Cxecution thereupon to be had 02 taken, ſhall be 
to the only uſe and behoof of the laid W. R. his Pairs and Alligns, and not to any 
other uſe oz uſes. In witneſs whereof, &c, 8 ng 


An Indentore of Bargain and Sale, ind to lead the Uſe 
of a Fine to be levigd.. 


This ladenture, &c. betwæn J. G. &c.and J. his ere the firſt part, I. EI. &c. 
ou the ſecond patt, amd H. P. &e, dn the khird part, Witheſfeth That the laid j. G. and 
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J. his Wife, and J. H. fo divers gvavranleꝶ and conſiderations, tc, have granted, Recital of the 
bargained and lold, and by theſe Pꝛelents, æc. unto the laid H. P. all thole Lands, æc. Deed of Bar- 


with all and ſingular their appurcenanices, ſicuate, Iying and being, xc; commonlp gain and Sale: 


known 02 called by the name of, cc. containing in all by effimation, xc, whether 


bis Mike, and J. H. oz eicher of them, in H. afozelafy ; anti farther che taid J. G. 
and J. his Mike, and J. H. do by thele e an v tell unto the fato Fr. p. 
the Reverſion and Reverſtons, Remainder and Nemainders, of all and fingular 
the laid Lands, fc. aud other the Pꝛemiſles with the abpartenances, together with 
all and ſingular the Deds, tc. concerning only the fatd Lands, and other the Pze- 
miſles, oz any part thereof; which laid Deeds, i028 many ok them as they the 
laid J. G. and J. his Wife and J. H. habe, o either of c em hath in their oz either of 
their cuſtody oz poſſeſſion, oz which they oz either of them may lawtully come by 
without Suit in Law, the laid J. G. kop himleit and his Mike, and the laid J H. 
foz him, his, cc. do by chele Pzeſents covenant to and with the tatd H. p̃. his 
Heirs and Aſſigns, well and trulp to veliver oz cauſe to be detiverevunto the laid 
H. p. his Beirs oz Alligns,” on this ſide and befoze the Feaſt of, xc. ſo whole, ſane, 
and uncancelled, and undefaced, as they are at the time of the delivery of theſe 
Pꝛeſents, to have, c. unto the ſaid H. his Yeirs and Aſſigns foz ever, to the only 
ule and behoofof the ſaidH. P. his Heirs and Aſſigns foz ever. Aud it is farther 
covenanted, granted and concluded, condeſcended and fully agred, by and between 
all the parties to theſe Pꝛelents, in manner and fozm foffowtng:that fs to a” 

they 


ain and 
. 


| | her 
moze oꝛ leſs, and all aud fingular other the Lands, cc. ot chem the laid J. G. and J. Sale 


Recital of the 
eaſe. 
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they the ſaid J. G. and J. his Wife, and J-H. ſhall and will befoze the Feaſt of, xc, 
at the. Coſts and Charges in the Lam of the laid H. P. his Heirs, ec. befoze the 
Auſtices ot the Court ot Common pleas at Weſtminſter, knowledge one Fine Sur 
conuſance de droit come ceo que il ad de ſon done, unto the laid NH. p. with Pzocla- 
mations, accozding to the Statute in that caſe pꝛovided, in due fozm of Law, to be 
levied of all and ſingular the latd Lands, ec. and other the Pzemiſles with the 
appurtenances, by certain names,number and quantity of Land in the ſaid Fine to 
be contained; by which ſaid Fine ſo to be knowledged and levied, the ſaid J. G. and 
J. his Mife, and J. NH, ſhall knowledge the laid Lands, c. and all other the Pꝛemil⸗ 
tes befoze mentioned to be bargained and ſold, wich the appurtenances, to be the 
Right of the laidll. P. as thoſe which the ſaidH.P.ſhall have of the Gift andG}ant of 
the ſaid J. G. and J. his Wife,andJ.H,8c,and the ſame ſhall releaſe and quit Claim 
unto the ſaid H. P. his Heirs and Alligns foꝛ ever: which ſaid Fine ſo to be know⸗ 
ledged and levied, and the execution thereupon to be had and taken, and the ſaid 
Lands, tc. and other the Pꝛemiſles, ſhall be to the only uſe and behoof of the laid 
H. p. his Heirs and Aſſigns fo2 ever, and not to any other uſe oz intent. 


Indenture of Covenant to levy a Fine, 


This Indenture, &c, between J. G. of, #c. and J. G. Wife of him the ſaid J. one 
ok the Daughters and Co-heirs of R. B. late of, ec. deceaſed, of the one part, and 
I. D. of, ec. on the other part, VVinneſſeth, That it is covenanted, granted, con- 
cluded,condeſcended and fully agreed, by and between the parties to theſe Pꝛelents, 
and the faid J. G. and J. his Wife, foz them, their Heirs, Executoꝛs, Adminiſtra- 
toʒs and Aſſigns, and every of them, do by thele Pꝛeſents covenant, grant, con⸗ 
clude; condelcend and fully agree to and with the laid J. D. his Heirs, Executozs, 
Adminiſtratozs and Aſſigns, in manner and fozm following ; that is to ſay, That 
the laid J. G. and J. his Wife, ſhall and will on this ſide and befoze the Feaſt of, ec. 
next enſuing the date of thele Pzeſents, befoze the Juſtices of the Court of Com- 
mon pleas at VVeſtminſter, knowledge aFine<ur conuſance de droit come ceo que 
il ad de lour done, unto the ſaid J. D. and his Heirs, with Pzoclamation, accoꝛding 
unto the fozm ok the Statute in luch caſe had and provided, in due fozm ol Law, 
to be levied of all that the, #c. (reciting the particulars and with che ſame wozdg as 
in fozmer Pꝛecedents, fo2 the like Caſes are mentioned.) In witneſs whereof, &c. 


An Indenture of Covenant fo levy 4 Fine fer the per- 
fecting of a Leaſe. 


This Indentore, &c. between J. H. of, c. of the one part, and J. T. of, xc. of 
the other part, VVitneſſetbh, That Sir I. J. Knight, Gzandfather tothe ſaid J. H. 
party to thele Pzeſents, did, by his In denture of Leaſe dated, c. demile, grant, and 
to karm let unto the ſaid I. T. all that his Bonſes, Ediſices, Buildings, Barns, xc. and 
Hereditaments whatſoever inS. commonly called oz known, cc. To have and to hold, 
#c, unto the laid J. I. foʒ and during, ec. yielding and paying therefoze pearly, during 
the laid term, a certain Rent, as by the laid recited Judenture map appear : Now 
the laid J. H. foz and in conſideration of a certain Summe of Poney to him in hand 
paid by the laid J. T. befoꝛe the Enſealing and Delivery of thelePzeſents,and foz the 
perfecting and ſure making of the ſaid Leaſe fo2 pears unto the ſaid J. T. and his 
Aſſigns,andtotheend and intent that the ſameLeaſe may be peaceably and.quietly 
occupied and enjoyed, acco2ding to the true intent and meaning of the ſame; with⸗ 
out any eviction of the ſai J. T. his Yeirs, gt. And the ſaid J. H. xc, doth cove- 
nant, cc. that the ſaid T. T. 02 his Heirs, ſhall and will, at the Coffs and Charges 
fn the Law of the ſaid J. T. his, cc. betoʒe the Feaſt, cc. knowledge and levy a Fine 
with P2oclamations unto J. L. and R. S. and tothe Yetrs of the ſaid J. H. befoze the 
Juſtices foz the time being of Common · pleas, to be holden at V Veſtmioſter, ofthe 
faid Pzemilles,demilſed by the name ok, ec. (name the things particularly with the 
appurtenances, ) And foz the Declaration, Ules and Intents of the ſame Fine, it is 
covenanted and agred between the ſaid parties to theſe Pzeſents, and the ſaid 


H. 
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J. H. xc, covenanteth, xc. that the ſaid Fine ſo to be levied of theP2emiſles demiſed 

by the numberof Acres aud names befdz2mientioned, chall extend gnely to the (aid 
Lands, Tenements and Pereditaments, wich the Appurtcnarices, of the ſaid J. I. 
as afozeſaid, and to none other Lands, Tenements oz Hereditaments in S. atoze⸗ 
ſaid ; and the ſaid Fine to be levied of che ſaid demiled pꝛemiſſes immediately after 
the entring and ingrolling thereok: And the laid J. H. R. V. and the Heirs of the 
faid J. H. and all other perſons that from thencefoꝛth hall be leiſed of the ſaid pꝛe⸗ 
miſſes demiſed , ſhall tand and be thereof ſeiſed to the nile and behoof of the laid 
J. T. party to thele pꝛeſents, his Yeirs and Aſſigns. foꝛ ever, :1a-witnels, &c, 


An Indentnre of Covenant for the levying of 4 Fine, 


This Indenture made, &c. between p. V. of B. in the County of S. Peoman,# R. 
his Wife, of the one part, and J. Y. of B. afozeſaid, Father of the ſaid P. V. and 
R. N. of C. in the ſaid County of S. Gent, of the other parc, Witneſſeth; That it 
is covenanted , granted, concluded, and fully agreed on by and between the ſaid 
parties totheſe pzeſents, and the laid P. V. fo himſelt᷑ and fo} the ſaid K. and foz 
their Heirs and foz every of them, doth covenant , pꝛomile and grant to and with 
the ſaid J. Y. and R. N. their Crecutozs and Adminiftratozs, and every of them, 
by theſe pꝛelents, That they the ſaid P. and K. and their "Heirs, oz the Sirvivoz 
ok them, and his oꝛ her Yeirs, ſhall and will befoze the Feaff of ©. John Baptiſt 
next enſuing the date hereof,at the pꝛopet coſts and charges of the ſaid P. V. in due 
fozm ok Law, levy and acknowledge one Fine, to be purltied with Pzoclamations, 
accozding to the fozm of the Statute in that behalf mave and pzovided , unto them 
the ſaid J. Y. and R. N. o all the Lands, Tenements and Yeredicamentsof them 
the laid P. and K. and either of them, ſituate, lying, and being, rifing, growing, 
rene wing, oꝛ coming out ok, in oz within the Towns, Uillages, Pariſhes, Fields, 
Pꝛecincts, Liberties and Yamlets of M. K. and W. oz in any oz either of them, in 
the ſaid County of S. by the name of the motety of ſeven Peluages, ſeven Gar- 
dens, ſeven Pꝛchards, and of one hundzed and fourſcoze Acres of Land, thirt 
Acres of Meadow, fozty Acres of Paſture and of Common of Paſture foz al 
Beaſts, with the Appurtenances, in M. K. and W. in the ſaid County of S. oz by 
ſuch other name oz names as by the Councel learned in the Law of the ſaid J. Y. 
and R. N. ſhall be deviſed, adviled and required: by which Fine they the ſaid P. I. 

and K. ſhall acknowledge the ſald moiety" or the taid ſeven Peluages, cc. in M. 
k. and W. afozeſaid, to be the Right of the ſaid J. Y. as thoſe which the ſaid J. and 
R. then had of the Gift of them the ſaid P. and K. and the ſame motety and Com- 
mon of Paſture afozeſaid.by the ſaid Fine ſhall remiſe, releaſe and quit Claim 
ktrom them the ſaid P. and K: and their Heits, unto them the ſaid J. Y. and R. N. and 
to the Yeirs of the laid J. V. foz ever. And farther they the laid P. 1. & Kk. ſhall by 
the ſaid Fine grant, foz them the ſaid P. K. and the Heirs of the ſaid P. K. to 
warrant to them the ſaid J. V. and R. N. and to the Heirs of the afozeſaid J. v. the 
moiety of the Tenement afozeſaid , and Common of Paſtureafozeſaid, with the 
Appurtenances, againſt them the ſaid P. and K. and the Heirs ol the laid P. foz 
evermoze z which laid Fineſoto be levied, had and acknowledged in manner and 
fozm as afozeſaid , oz in any other manner oz fozm, and all and every other. Fine 
and Fines of the pꝛemiſſes, oz of any part oz parcel thereof to be levied oz acknow- 
tedged by oz between the parties afozelaid , oz either of them,befoze the ſaid Feaſts 
day of®ains John Baptitt now next enſuing, ſhall be, and ſhall be demed;adjudged, 
expounded and conſtrued to be to ſuch onely uſes, intents and purpoſes, as are and 
be hereafter in and by theſe pꝛeſents mentioned, limited and expzeſſed ; that is 
to lap, to the onely benefit and behoof of the ſaid P. Y, and of the ſaid K. his Wie, 
and of the Deirs and Aſlignsof the ſaid P. foz ever, and to none otheruſe oz uſes, 
behoofs 02 purpoles whatſoever, 
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ai einen ts adthe Riſe e Fine; ref. 


lent 


er, 02 by any futh good and ſufficient means , | 
Len whartorber, as by the ſaid A. H. his irs, 


toes, Conditions a nd ta none other 
ule, intent ad purp 

Alligus fo} „under and upon nevertheleſs the Pzv 1 
gra ments herein hereafter mentioned 97 contained, and to none other uſe, intent 


* 
* 


ſaid A. let, lying and being in the lain Countp ot᷑ 3. And the laid Fine: fo to be 
kevied; and the Marinozsy, Lands, Tenements and Hereditaments in the laid Fint 
expzoſled, hall he to the uſe of the faid A. R. hereatter exmeſled, ana ta the ule aud 
To the uf of intent that the ſaid A; R. ſhall op map at any time hereatter, during the life ofthe 
Le te be 
made. 


laid A make eis ig term at tmenty ont years, . of all and ſingular the pʒemil⸗ 
les, with their Appurcenances,02'of anp part thereof, that thall remain x come after 
the deach of the aid A. acting ta the quianuitp,pottiou.oz/part of the Taiv Lands, 
Tenements and Hereditaments that ſo ſhill remain oz come to eberꝝ ſuch perſon; 
and after ſuch Leale oꝛ Leaſes ſo to be made, the (aid R. and . and either of them, 
and all other perſon and perſons claiming up, from, oꝛ under them, oz any of them, 
thall tand and be of the pꝛemiſſes ſeiled ta the wiſe ot uch Leaſes during their — 
| e eee „ . vera 
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eral terms, and no longer. Pꝛovived always, that if the Taid Lellers oz any Thar if the 
of them ſhall not content and pay the laid Rents and every part theresf within «fe rar 


acer 


fifteen days, the days of payment thereof, that then and from thencefo2th the "ni their 
Ales limited by thele p2eſents unto the ſaid Leaſes ſhall be utterly void; ceaſe and Leaſcs 10 be 
determine; and that then and from thencefozth the laid R. and . and all other voi; 
perſons clatming from, by, oz under the ſaid R. and T. oꝛ the ſaid A. ſhall ſtaud 
and be of the pꝛemiſſes ſeiſed to other the Uſes in theſe pꝛemiſſes limited, as if 
ns ſuch Reale had been Had oz made, any thing to the contrary notwith- 
ſtanding. 5) + 
And ik it koztune M. now Wife of the ſaid A. to deceaſe and die during the 7. g a4 f.. 4 
life of the laid A. then the ſaid Parties do farther grant, covenant, conclude e u 
and acre the one with the other, That the ſaid K. and T. ſhall ſtaud and be ſeiſed hall be atter- 
to the ule of luch perſon as che ſaid A. ſhall take to Mike, tu ſuch manner and wares decla- 
fozm, and of ſo much ofthe pzemiſles, as the ſaid A. ſhall by his Deed made to oz . 
with = perſon ktmit, declare and appoint to ſuch perſon as the (atv A, ſhall take 
to Wife. | | 
And it is farther covenanted and granted between the ſaid Parties, That if the 
ſaid A. foztune to deceaſe, living the ſaid M. now Mike to the ſaid A. that the ſais 
R. and T. and all other claiming by, from oz under them, ſhall ſtand and be ſeiled 
of the moiety and half part of the laid Mannozs, Lands, ZTenements and Heredi⸗ 
taments, as ſhall be expꝛeſſed and nominated in the laid Fine, to the uſe of the 
faid M. foꝛ the term of her natural life. F „ 
And ft is farther covenanted, granted, concluded, condeſcended and agreev 
between the laid Parties, That the laid Fine lo to be levied, during the life of the 
ſaid A. ſhall be to the uſe of the ſaiv A. fo2 term of his natural life , and after 
the deceaſe of the ſaid A. R. the ſaiv Fine to be levied of the ſaid Pannozs, | 
Lands, Tenements and Hereditaments, and of all other the pzemiſſes with their To che uſe of 
Appurtenances, ſhall be to the uſe of the ſaiv R. R. Son ofthe laid A. and M. Heirs males 
Wife of the ſaid A. and. of the Yeirs males of his body lawfnlly begotten ; zd divers 
ſaving and always reſerving the Intereſt and Effate of the laid Nl. and other bers in Tail. 
the Wives of the ſaid A. by theſe pzeſents limited and appointed; as alſo the 
Intereſt and Eſtate of ſuch Tenant oz Tenants koz term of pears as the ſaid 
A. ſhall make, and accozding to the true meaning and intent of theſe p2eſents, 
as is afozeſaty. And ik the laid R. R. die without Iſſue of his body lawfully be- 
gotten, then the laid Fine la ts be levied, ſhall be to the uſe of other the Beirs 
males of the body of the ſaid A. and to the Heits of their bodies lawfully begotten; 
and foz default of ſuch Iſſue, then, to the uſe of T. W. and the Heirs of his body 
lawfully begotten 3 and foz default of ſuch Iſſue, then tothe uſe of J. W. of H. in the 
Countp of N. Cſquire, and Wzother of the ſaid T. W. and to the Veirs of his 
body lawfully begotten; and foz default of ſuch Iſſue, then to the Fight Yonourable 
A. B. Carl of, cc. and the Heirs of his body lawfully begotten ; and foz de- 
fault of ſuch Iſſue, then to the Right Ponourable C. D. Carl, qc. and the Heirs 
of his body lawfully begotten ; and fo2 dekault of ſuch Jſlue, then to the uſe 
of R. H. Don of O. H. Knight, and the Heirs males of his bodp lawfully begot- 
ten; and foz default of ſuch Iſſue, then to the uſe of E. T. Son of T. T. that, c. 
and to the Peirs of his body lawfully begotten; and koz default, #c. then to 
the uſe of our Doveraign Lozd King James of England, cc. Bing, and to his Heirs 
and Ducceſſo2s foz ever. | | BY 1 Jas: 
P3ovived always, That if our Soveraign Lozd the Kings Pajeſty pz any of Yp2n 2 Con- 
his Succeſlozs ſhall bargain, ſell, give, grant oz aſſign the ſaid Remainder, ee 
Ctate and Intereſt of and in the pzemiſſes, oꝛ any part oz parcel thereof, other⸗ i 
wiſe than foz term of life 02 in Tail, to any other than to the Right Yonourable 
the Earl, 4c. oz his Yeirs, that then the uſe by theſe pꝛeſents limited unto his 
laid Majeſty, his Heirs oz Ducceflozs, ſhallceaſe and determine, any thing to the 
contrarp notwithſtanding, | | 9 
Neverthclels, the pꝛemiſſes notwithſtanding, it is covenanted, granted, con- 
tluded and agreed between the ſaid Parties, That the next day after any Gzant 
oz Gzants that hereafter ſhall be made of the pzemiſſes, oz any part oz parcel 
Bk 2 thereof. 
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cheredf,” by dur SdveraignLozd the Rings Majeſty, his Prics oz Sucrellozs, can 
traky to the trur menning and turent of theſe pzeſents, the Kent of the ſaid ze ⸗ 
| 2 the Lands in che aid Fine contained, and every part and parcel thereof, . 
the taid beloze limiter Eſkates ſhall be again the next day after ſuch, Gzanttothz 
uſe of the ſaid Soveraign Lozd the Kings Pajeſty, bis Peixs oꝛ Succeſſozs, as atazee. 
ſaid, oz tothe uſe of ſuch his Pajeſties Succeſſoꝛs as ſhall make any Gzant coutras ' 
ry ti the true meaning of theſe: pzeſents. And ik our ſaid Doveratgn Lo2d, his 
Deirs oz Ducceſſozs, after the ſaid new veſting of the ſaid Eſtate, ſhall make auß 
Gant 03 Convepances of the Remainder of the ſaid pzemiſles , lo to his laid Pas 
jeſty, his Yeirs and Sucreſſozs limited, oz of any part oz parcel thereof, then alſs 
the laid new Effate and laſt Mill of the Remainder of the ſaivpzemiſles ſhall be 
again to the ute of our ſaid Hoveraign Lozd the Kings/Majeltp ,. oz of ſich his 
Pajelties Yeirs and Ducceſſozs, and their Yeirs, as ſhall make any ſuch Gzauc in 
e bf the laid pꝛemiſſes, oz of any part o2 parcel thereof, by our laid So⸗ 
veraign Lozd; his Yeirs oz Succeſſozs, having any Eſtate, Night oꝛ Title by fozce 
of the limitation of theſe pꝛelents: the Uſe limited to our laid Soveraign Lozd, 
and the Eſtate that his laid Pajeſty, his Heirs and Ducceſſo2s ſhall have bp.reaſon 
of ſuch Uſe, at the time ol any luch Gꝛant, ſhall ceaſe, determine and be votd ; any 
that the next dap after ſuch determination of ſuch Uſe oz Cate, by reaſon of ſuch 
Gant oꝛ Gꝛauts by our ſaid Doveraign Lozd, his Heirs oz Ducceſſozs, the Ale of 
the ſaid pzemiſſes ſhall be again ts our ſaid Doveraign Lozd, his Heirs and Sut⸗ 
ceſſoʒs. P2ovided always, and it is meant, granted, concluded and declared between 
the ſaid Parties by thele pꝛeſents, the pzemiſles oz any thing therein contained co 
che conttury notwithſtanding, that if the ſaid A. R. ſhall at anp time hereafter make 
oz convep any Sſtate oꝛ Eſtates in Fee-fimple oꝛ in Fee-Tail, and ſhall limit any 
declare any Uſe oz Uſes in 02 upon the ſaid Gꝛants andConvepances,other than is 
already contained , limited and declared in theſe pzeſents,, that then in and upon 
every luch Gzant, Convepance and Affurance,' the ſaid Fine ſhall be to ſuch .Ules 
as the laid A. thall thereupon limit and appoint. In witneſs, &c, | 


* 
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Precedents of Indentures and Covenants about a 
Fine already levied. 
That it ſpall be to ſuch Uſes. 

© This Indenture made, &c, betwien A. B. of, xc. and E. his Mife, ot the one part; 
and C. D. of, #c. and E. E. of, &c. of the other part, Witneſſeth, That it is coves 
nanted, concluded, condelcended, declared and fully agred betwirc the ſaid Parties, 
and the laid Parties, foz him, and his andtheir Beirs, Executozs aud Adminiftras 
tozs, doth conclude, couvelcend, declare and agree by thele pzeſents,to and with the 
other, his and their Meirs, Exetutoꝛs and Adminiltratozs, in manner and fozm fol- 
lowing; that is to ſay, That whereas in Hilary Term laſt one Fine upon acknow- 
ledgment of Right in due fozm of Lam was had and levied befoze the Juſtices in 
Court of Common-Pleas at VVeſtminſter with -Pzoclamations , accozding to the 
fozm of the Statute in that cale pzovided;between the ſaid C. D. Plaintiff,and A. B. 
and E. his Wife Defozceants, ot one Meſuage, etc. in, &c by the name of, qc. as 
by the Recozds thereof may appear; that the intent and meaning ok all the ſaid 
Parties tothe faiv Fine now is, and at the time ofthe ſame-Fine ſo had and leviev 
was, that the lame ſhould be and enure: aud that the ſaid C. D. Conuſee in and by 
the (aid Fine, and his Beirs, immediatelp from & after the ſaid. Fine ſo had, leviev 
and exetuted, ſhould and wall and and ve ſeiſed of che ſaid Peluage , ac. and ot 
all other the Lands, Tenements and Yeredicaments- in the laid Fine meant and 
intended to be tompꝛiled, to the ule ok the ſaid A. B. and his Heirs andAſſigns only, 

and to none other ule, intent oz purpoſe. In witneſs, &c. ns 


91s An Indentare is lead the tiſe of a Fine levied, | 
© "his Indenture Tripartite made, dc. berwien R. F. ſometimes of, xc. and ]. hisxlife ; 
0 
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of the firlt part, J. W. of, Kc. and A. hisWife,of the ſecond part, and A. Vl. et, ct. and 
J. S. of, xc. of the third part. Whereas che 


Law, ok all thoſe two Meiuages oz Tenements called, t. 
and ol four Cottages and one Curtilage, with the Appurtenances, in the Pariſhes 


ok, kt, to the ſaid A. M. and T. S. and to the Yeirs of the laid foz ever; which laid 
paemiſſes were date t Aw v, Wenemepts axd-Pergpitameniac | E. M. late of, 
et, deceaſed, and at the levying of the ſaid Fine were the Inheritance of the laid 


J. f. Party to thete pe ſenes, Adder of the bald E⸗ NM. Rees 
Now this Indenture wieyefſech; That the true intent and meaning of che lid 


Fine, and of all the Parties thereunto, and of theſe pzeſents; was and is; anti 


is by theſe pzeſents and hy all the Parties shereunto declared,; that the ſaid iu 


and all effects chereof ſhall. be and euure, and ſhall be conſtruem and taken to bo and 
enure to the only uſes, behoofs ;intents and pucpoſes hereatter mentioned; (that 
is to lay) to the uſe and behoot ok them the laid J. W. and A. his Wife, their and 
eicher of their Alligus, koꝛ and during the natural life of che ſain A. ann from 

nd after the deteale of the laid A. then to the uſe-anp-behoof of the ſaid R. F. and 
J his Wife, their Heirs and Aſſigns foz ever, and to us other ule oꝛ ules, intents 
02 purpales, anp matter o2 thing in the laid Fine containes to the contrarp there- 
of notwithſtanding. ia witneſs, &c. % Aide M in Ih +. 4 be 8 


Another tothe ſame purpoſe, ; 


Laber. 

And whereas the laid T. F. and M. his Mie have laſt Eaſter · Term levied, c. to F. 
I. and H, H. as well of all and ſingular che ſaid Seſuages, M an 1 SAND 
Pere ditaments by the ſaid Indenture, bearing date, sc. mentioned to be bargained 

and ſold to the ſaidH.H.and his Beirs, as allo ot all and ſingular che ſain Peluages, 
Lands, Tenements and Pereditaments by the ſala Indenture, bearing date, et. 
mentioned to be bargained and ſold to the ſaid E.. M. P. and T. . their Heirs and 
Aſſigns, and alſo of two other Teuements o: Cottages, Oꝛchatds, Gardens and 
Backſides, with the Appurtenances thereunto belonging, and there with uſed, oc⸗ 
cupied oz enjoyed, now oz late in the Teaure, Poſſeſſion oz Occupation of E. u. and 
Eliz M. near adjoyning tothe ſaid Capital Meſuage oz Panſton⸗hauſe. 

Now theſe pꝛelents do witnels and declare, that the true intent and meaning of 
levying the laid Fine, at the time of the levping thereof, was, and lo is to be taken 
to be, to the uſes, intents and purpoſes following; as foz and concerning the ſaid 
Meluages, Lands, Tenements and Yereditaments mentioned to be granted, bars 
gained and ſold to the ſaid H. H. and his Yetrs by the laid Indenture, bearing 
date, xc: tothe uſe of, cc. In witneſs, &c. 


Aunher, 
© This Indenture, &c, betwern A, et. and E. ofthe one part. aus B. ec. of the other 


part. Whereas the ſaid A. hath,#c. as by, tc. Cas befoze: Mom this Indenture wits 
neſleth, cc. That the uſe and ules, intent and purpole ofthe ſaid Fine is, and is by 


hele pꝛelents by the laid A. declared, limited and appointed to be, ta the uſe and uſes, 


in:ents and purpoſes hereafter in theſe pzeſents limited and appointed, and to no 
other uſe oz uſes, intents oz purpoſes whatloever; that is to ſay, cc. And the true 
intent and meaning of the laid Fine farther is, and by theſe 8 is declared to 
be, to the intent that he the ſaid E. Bꝛother of the (aid A. and S his Wife ſhall aud 
may have and perceive fo2 and during the term of their natural lives, and — 
liver of them. one Annual Rent of the lum of, cc. to be iſſuing out of che pzemil 
pearly at the four uſual FeaTs oz Terms in the pear, and to begin at the firſt of the 
laid Feaſts which ſhall be next after the death ot the ſaid A. and if che ſaid Rent oz 
anp part thereof be behind, that then the ſaid E. all diſtrain in the pzemilles oz 
any part thereof, as fo aRent-charge : aud allo, that he the ſaid E. ſhall have awd 
en joy one Peſuage, gt. foz his natural life, tc. In witneſs, &c, 


Provedents 


| | ; laid. RE. & J. Un J. VV. aun 
A. bis Wife,having'in the Term ol, xt. lait paſt knowleoged Fg og 4 
th the Appurtenances, 
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Precedents of Indentures and Covenants about Recoveries 


to be ſuſfered. 


Indenture of Covenant for a Recovery ts be ſuſſereh, 
foe Indenture,&c. between A. of, ac. on the one part, and B. of;xe. on the vchet 
1 part, Witneſſerh, That it is covenanted, cc. that the laid B. ſhall in Euer 
Term next recover to him and his Heirs fo ever by a Writ of Entry upon a Dil- 
ſeiũn in the Poſt to be had and pzolecuted agatuſt the ſaid A. befoze the Kings Pa- 
jeſties Juſtices of the Common pleas at Weſtminſter, accozding to the uſual courſe 
of common Recoveries heretofozc had, the Pannoꝛ of S. with the appurtenauces in 
D. in the County of G. being now the Inheritance of the ſaid A. and that che ſatz 


- Recovery-ſo to be had, and the full fozce and execution thereof, halb be and cnure, 


and Hall be demed, conſtrued and taken to be and enure, and the ſaid B. and his 
Veirs and Aſfigus hall, from and after the time the laid Recovery ſhall be hav am 
perfected, ſtand and be ſeiſed of allthe ſaid Pannoz wich the appurtenances, co the 
only uſe and behoof of the ſaid A. his Heirs and Aſſigns fs2 ever, and to none athet 
uſe, intent oz purpoſe whatſoever. In witneſs, &c, 
| Another to like purpoſe. | 

Oz thus, Witneſſeth, That it is covenantedzgc. that T. V. befoze the twentieth of 
May next, by Urit of Entry Sur diſſeiſin en le poſt, to be by them ſued fo2th at the 
coſts and charges of the ſaidC.N.in the Court of the Common - pleas at Weſtynaſter, 
befoze the Judges there,againlt him the laid C. D.then in poſſeſſion of the ſais Pꝛe⸗ 
miſles, ſhall recover the ſaid Mannoꝛ of 8. with the appurtenances, hereby befoste 
bargained and fold, in due fozm ofLaw,againſt the laid C. D. by ſome name oꝛ names 
in the ſaiv Writ and Recovery to be contained, and therein the ſaidC. D. ſhall ay⸗ 
pear and vouch over to Warranty the ſaid T. S. who ſhall appear and vouch over the 
common Uouchee : And that they the lain C. D. and T. S. ſhall da and ſuffer all and 
whatſvever ſhall be neceſſary fo2 the paſſing and perfecting of a common Recovery 
of the ſaid annoꝛ, accoꝛding to the courſe of common Recoveries and Aſſurances 
of Lands,Tenements and Yereditaments : And that the ſaid Recovery ſo to be had 


as afozeſaid, and the full fozce and execution thereof, ſhall be and enure, aud ſhall 
be had, taken, tc. F | 


Another 10 the like purpoſe, 


This Indenture Zripartite made, æc. between I, G. of, cc. ofthe firſt part, R.R. 
of, tc. and T. B. of, gc. of the ſecond-part, and I. A. of, xc. of the third part, Wit 
nefſerh, &c, Jt is covenanted, granted, concluded, condeſcended, and fully agreed 
upon by aud bet mern all the ſaid parties to theſe pzcſenfs,and either of the ſaid pat 
ties do by thele pzelencs, fo; them, their Peirs, xc. covenant, grant, conclude, r7on- 
deſcend and fullp agree to and with the other, their Heirs, Erecutozs, Adminira- 
£028 and Alligns, in manner and fozm followiug ; that is to ſap, that the ſaid LG, 
ſhall and will befoze the, cc. next, cc. at his own pꝛoper coſts and charges in the 
Lam, befoze the Juſtices of the Court of Common-pleas at Weſtminſter, knowledgr 
one Fine Sur cognizance,&c,done unto the ſaidR. R. ano T. B. with P2oclamations, 
accozding to the fozm of the Statute in ſuch caſes made and pꝛovided, in due fozm 
of Law, to be levied of all that the Meſuages, cc. (as in other Jndentures fo; le- 
vping Fines:) And farther, that the ſaid R. R. and T. B. ſhall after the ſaiv Fine ts 
be acknowledged and levied, permit and ſuffer the ſaid. A, party to theſe preſents, 
and l. G. to purchaſe and ſue fozth againſt them the ſaid R. R. and T. B. one Writ of 
Entrp Sur diſſeiſin en le poſt, &c. and thereby to demand againſt them the (atv 
R. R. and T. B the ſaid Peſzages and all other the pꝛemiſſes with the 9 
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by certain names in the laid Mrit to be contained, :unto-which lafd-JUxit 0 | 75 | 
the ſais 


ene gratis and buch to Watranty 
G. which ſaid 1, G. ſhall likewiſe appear gratis; and enten inte Marrantyy and 
plead, and after make Detault; and chat thereupon Judgment hall be given, chat 
the laid T. A. party to theſe meſents, and the ſaid I. . ſhall reeoverthe laid Mew 
ages and other the pꝛemiſſes with the appurtenances, agninſt the ſaid K. R. and R 
and that they walt recover over in value aga int che tary F. G. and chat he Hill re⸗ 
cover in value againſt the common voucher, ſo that a perfect Reroverp thereupon 
he had Aud that: all ahr ſaid parties to theſe pꝛeleuts, and the laid tommon Udu⸗ 
ches, ſhall make, da, and execute all andevery matter ann thing niet, necelſacy 
and expedient foz the pꝛolecution of the ſaid Nrtovery, accooviniieto the tourſe of 
tommon Recaveries, with double Uoucher in luch cale uſedz which laid Reez very 
o tohehanand exetuted, and the Execution thereof, ſhall be nud ennre te the only 
ule aud bebnol af the lain I. G. his Heirs and Alligns for ever, and not td znp other 
uſe; intent oꝝ pur pole. In witneſs, &c. eee 
Vun END 153). 5.9; 1 
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Ibis lodenture made, &c. betwen E. B. of, ct. E. his Wife; and j, C. ol, at: 
on the-firſt part. I. T. of M. c. on the ſecond parti and E. W. ol A r. on the third pare, 
#c. It is mutually and reſpectively concluded and fully agteen upon by and betwen 
all and every of the laid parties to theſe pꝛelents, and the laid E. B. doth covenant and 
agree, That he the ſaid E. B. and E. his Mife ſhall aud will on this fide and befoze 
Eaſter Term now next enſuing, levy one Fine Sus, &c. to the ſaid J. T. aun his 
Vetrs, of all, æc. by the name of one Meluage, cc. (as in others) which faid Kine, 
aud all and every other Fine and Fines heretofoze levied, oz hereafteron this ide 
and befoꝛe the end of Eaiter Term afozeſaid to he levidy by the ſaid E B and E, his 
Wife unto the laid I. T. is agreed by all and every of the laid parties to theſe pꝛe⸗ 
ſents, to be, and fall be to the uſe of the laid J. Toxin of his Peirs and'Affigns; 
to the only intent and purpole that he the laid I. J, ſhall ſtand and be and ſhall Ve 
adjudged a perfect Teuant ofthe ſaiv Pannoꝛs, Lands, Tenements'and Þeredita- 
mencs.whereof the (aid Fine is agreed to be leviepas'sfo2eſfaid, until a perfect Re- 
covery ſhall ann may lawfully be hav and executed ofthe ſaid annozs, Fc. agaitift 
the laid l. T. And it is farther concluded and agvid; and the ſaid I. T. doth coveuant 
and agre, that he ſhall and will befae the end of Trinity Term nom next enſiing, 
permit and ſuffer the ſaid E. B. to tommence and pzofecate one Writ ot Entry, et. 
(as in the other) And it is fully and ablolutely concluded, conveſcended and agreed 
by and betwzn all and every the ſaid parties to theſe pzeſents, foz them und every 
ok them, their and every of their Yeirs, That immediately from and after the per- 
fecting of the ſaid Kecovery,..as-wellthe.ſatd Fine and Kecovery ſo covenanted to 
be levied and ſuffered as afozeſaid, as alſo all and every other Fine and Fines, Re- 
covery aud Recoveries whatſoever heretofoze Tevied oz ſuffered; oz on this fe and 
befoze the end ol the ſaid Trinity Term now next enluing to be lepied oz ſuffered 
of the ſaid Pannozs,. 4c. o2 any of them; by'02 bet wern all oz ang Ahe [rid ror 
to thele pꝛeſents, ſhall be aud enute, and Hall be adjudged, conftrued; effeented and 
taken ta be and enure, tothe fole and only ue and behoot᷑ of the latd E. B. aud I. C. 
and of che Heirs and Alligus of the lain E. B. fu bern. 
; 4 4 155 1 Dundee | Sig? W925 eee tee * 
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againſt the ſaid A, befoze Dir James Dyer Knight,xc.the Kings Pajeſties Juſtices 
of the Court of Common - Pleas at Weltminiter,accozbing to.the uſual oꝛder + fozm 
of common Recoveries heretofoze uſed; the Manno of S. with the appirfenances,x 
divers other Lands, tt. lying in the Parithes, ccc. in the Councy,#c.at the time of 
the ſaid Recovery had, being the Inheritance of the laid A. B. (other than ſuch Me⸗ 
ſuages and Lands as the ſaid A. lately purchaſed vf ane P. S. bythe names of the 
Pann? of S. fourty Peſuages, thirty Tofts, thirty Gardens, xc. with the appurte⸗ 
nances, in S. T. W. S.) How This Indencure witneſſeth, That it is covenanted,con- 
deſcended, concluded, declared, and fully agreed betwærn the laid parties to thele 
pꝛeſents, and either of the ſaid parties, to him, cc. in manner following; That the 
intent and true meaning ok all the laid parties now is, and at the time of che 
 ſaidRecovery ſo han aud ſuffered was, that the ſaiv Recovery ſhould and ſhall be 
and enure, and conſtrued to be and enure, and that the ſaid B. and his Heirs imme⸗ 
diately from and after the ſaid Recovery ſo had and executed, ſhould and ſhall ſtand 
and be ſeiſed of the ſaiv Pannoz,and of all other the Lands, Tenements and Here- 
ditaments with the appurtenances in the laid Recovery , meant and intended to be 
compiled, (that is to lay) ot and in the Pannoꝛ dt S. with the appurtenances, at the 
time of the laid Recovery had, being the Inheritance of the laid A. B. (the Lands, 
Tenements aud Hereditaments by him lately purchaſed of P. S. onelp excepted, as 
afozeſaid) to the only ules and intents hereafter by tbele pꝛelents let foꝛth and ve- 
elared, and to none other uſes, intents oz purpoleg; chat is tu lap, ta the uſe of the 
ſaid A. foʒ the term of his natural life, and after the decreaſe of the laid A. then to the 
uſe and behoof of the eldeſt on lawfully begotten ok the ſaid A. and theBeirs males 
ok the body of the ſaid eldeſt Son ; and koꝛ dekault ot ſuch Illue, to the right Heitz 
of the laid A. foz ever. r 3 


. | irt 2 2 Another 19 the ſame purpoſe. | 


bis Indenture, &c. between R. S. ot, et. of the one part, and E. G. of, c. ofthe 
other part. Whereas the laid R. & did. heretofoze bʒing a Mrit of Entry Sur diſ- 
ſeiſin in le poſt againſt the ſaid E. G. retutnable in his Pajeſties Court of Common. 
Pleas, and thereby did demand againſt him one Peluage, ac. name the Lauds] 
with their appurtenances in D. an his Right and Jnheritance,and wherein the lain 
E. did not enter but after a Diſſeiſiu, that one H. H. unjuſtly and without Judgment 
did unto him the ſaid R. within, ec. then laſt paſt, unto which laid Writ the laid E. 
did appear, and did vouch ta Marranty E. H. the cammon Mouch ee, who did accoz- 
dingly enter into the ſaid Marrantp, and did after make default and departed in de⸗ 
ſpite ot the Court, and thereupon Judgement was given, that the ſaid K. S. ſhoulv 
recover Seiſin of the ſaid Tenements with their appurtenances againſt the laid 
E. G and that he the ſaid E. ſhould recover over in value againſt the ſaid E. H. and 
thereupon Execution of the ſaid Recovery was had and made, accoꝛding to the uſual, 
fozm of common Recoveries in ſuch caſes uſed , as by the Recozd of the laid Reco- 
verp remaining in the Court of Common-Pleas , and there entred amongſt the 
Recozds of Eaſter Term laſt paſt befoꝛe the date of theſe pzeſents, Roculo 145. 
doth moze plainly and at large appear: And whereas it was by and between the ſaid 
parties to theſe pꝛeſents, and either of them, meant and intended, and the ſaid pars 
ties to theſe pꝛelents doe, and every of them doth accozdingly limit, declare and er⸗ 
p2els , that the ſaid Recovery was meant and intended, and ſhall and doth extend 
and compꝛehend by ſuch names, number of Acres and Covenants as are therein ſpe- 
cified and. contained the capital Manſton and Peſuages, and all and every the 
Lands, Tenements and Yereditaments ,: with their appurtenances, which late 
were the Inheritance of 1. G. deceaſed, by the Laſt Mill and Teſtament of the laid 
1. G. deviſed aud bequeathed unto the ſaid E. G. and the Heirs males of his body, in 
ſuch manner and kozm as by the ſald Mill voth.moje plainly appear: Now This In- 
denture witneſſeth, that the ſaid Recovery and the Execution thereupon was by any 
bet wien the ſaid parties —— declated, limited and expꝛeſled to be meant 
and intended, and it is by theke pꝛeſents covenanted, granted, condelcended and 
agreed by and between the laid parties, and every of them ; that che ſame on 
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be and enure, and that the ſaid R. S. his Heitz and Aſligns, hall and anv be (ei- 
ſed of the laid Capital Panſton, and all and ſingular other thePjzemiifes with'theft 
Appurtenances in the laid Recovery mentioned, to the ules, intents; #*vPlivyles 
in and by theſe pielents limited and expzeſled, and to none ocher uſe; intent oz put 


void all the ſaid Eſtates, Uſes; Remainders\andLirhitations befote in theſe Pꝛe⸗ 
ſcnts mentioned, oz any of them, #c. in the Pzemiſles oꝛ any part thereqf; and, hail 
by any Writing oꝛ Writings,ffgned with YisownVanvandDSeal in the pzefence of 
two credible Mitneſles at the leaſt, figntfie and veclate, that his intent and mind 
is to alter, change, repeal, revoke oz make void theſaid/Gfkates, Uſes, Remainders 
and Limitations 02 any of them: That then, and at all times after ſich Writing 
aud Writings ſhall be ſo ſigned anvſealed, all the ſafd'Gffates, Uſes, Kemain- 
ders and Limitations befoze in theſe Pzeſents ſpecified and declared, and every, 
any, 02 ſo many of them as ſhall be ſo mentioned in the ſain Writing bz Writings 
of Revocation ta be repealed, . revoked oz made vold, of oyin the ſaid Pꝛemiſles, oz 
any part oz parcel thereof, ſhall from chencefoath ceaſe, determine, and-berepea 
revoked,.and utterly void foz ever: And that then, and at all times after, he the ſaid 
R. S. his Heirs and Aſligns, and all arid every other perſon and perlons iahatloener 
which ſhall be then feiled ok the ſaid Pzemiſles with their Appurtenances, oz any 
part oꝛ parcel thereof, ſhall ſtand and be ſeiſed thereof, oz of lo much thereof as ſhall 
be mentioned and contained in the laid Writing oꝛ Writings of Revocation, to the 
only uſe aud behoof of the ſaid E.G. his Yeirs and Aſſigns foz ever; oꝛ to ſuch other 
uſes, intents oz purpoles,. as in the laid Writing 02 Writings of Kevoeation ſhall 
be limited, declared and appointed, and to none other ule, intent ozparþofe what⸗ 
ſoever, any thing befoze ſpeciſied to the contraryin any wile notwichſtanding. la 
witneſs, &c. eee "1 mein 
tf 91. . 


 Precedents of Tndentures and Covenants for Fines and . 
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jy His Indenture, &c. Aud the ſaid A. B. doth cobenant, bt. in manner following, 
cc. That he the laid A. B. and E. his Wife,befoze the ro dap, c. ſhall acknow- 

ledge one Fine, fc. (as in the Pzecedencs foz a Fine; ) Aud mozeover, jt is agreey 
betwen the ſaid parties, that immediatelp. oz ſoon after: the. laid Fine Gall he 
acknowledged and reco2ded, one A. N. ſhall bzinganv.purſue one Were of Entry iu 
the polt in the King's Court of Common-pleas at Weltminſter, befgze his Juſtices 
there, and thereby ſhall demand the Pzemiſles by wozds of courſe againſt the ſaid 
A. N. and S. oz the Durvivoz of them; to which Writ the laid A. N. ſhall. appear 
gratis, and vouch to Warranty the laid T. S. And the ſaiv T. S. doth grant fo2 him 
and his Heirs, aud covenant to and with the ſaid A. and S. and their Heirs, by 
theſe Pzeſeats, that he the ſaid T. upon reaſonable pꝛemonition and requeſt to him 
befo2e-hand to be given and made, will thereupon appear in the laid Court, aud 
there euter into the laid Warranty gratis, and after vouch over thecommon Uous 
che, who maß then likewiſe enter into the Warranty and imparl, and after Am⸗ 
parlance depart in contempt of the Courx ; lo as a perfect Recovery with a double 
Uoucher may then be had and paſſed of all the Pꝛemiſſes in due fozm of Law, and 
Deiſtu thereof be had and executed actoꝛdingly. Foz the perfec executing and perfoz- 
miug of which laid Recovery with double voucher as befoze, the ſaid T. S. and his 
Heirs, voth Covenant and graut, upon reaſonable requeſt, todo all ſuch reaſonable 
aft and aas as befoze is limited, oz otherwiſe ſhall be meet and convenient by him 
ta be dane andexecutedconcerning the Pzemiſles,. the ſame to be done avche Coffs 
and Charges in Law onlp of the ſaid A. N. 825. their Heirs oz Alſigns, And it 
is farther Covenanted, cc. between all the ſaid parties, and every of them, foz him- 
ſelf, his Heirs, tc. doth covenant, grant and agree to and with each other, and his 
2nd their Yetrs; xc, by'theſe P2eſents, w_— 1 well che laid Fine and — 
afozeſsid 
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vol them, to be levied gx han ot thePzemiſſes,0z any part thereof, 
. — ber Tonveponces and Allurantes whatloeber thercot dz of 


an: nt to ;be-knowledged; had o made at. any time hereafter between 
parties, thein Beira o Afligns, ſholl be, aud; by 'thefe Pzeſents; are tulty 

ö pltaly erated declared and agreed to be toche-oniy:uſes, inteuts anv pur⸗ 
hereaſter declared, that is. to ſay, ct. aud to nne other ule, intent oʒ purpoſe 
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This Indentare, 8c. that the ſaid A. B. and C. his Mife, befoze the end of Mich. 
Cerm next coming, befoze the King's Pazenttes. ec. ſball ievy one Fine with Pꝛo⸗ 
klamationg, ac. [ as in the foꝛmer Pꝛecedents J And that after che laid Fine ſhall 
be rec dee Juſtices E. F. and g. Hy the Ming s PajeſtiesWritof Entry 
Sur Diſſeiſin in the poſt, they ſhall, by the names afozetaid, demand the ſato Meſuage 
oP miſſes, with. the Aypurtenances, in che ſaid Court, bekoze the ſaid Yriftres, 
N the ſaid I. G. the Conulte in the Fine Jon this five the Feaſt of, cc. To 

ich Whit the lain T. G. wall appear w proper perſon, ec: as in the laſt Þ / 
| And ther, That the ſain Recovery and the Deiſin thereof had as afozelaid, aud 
all 415 er Convepanees of the Pꝛemiſſes ſhall be, and all perſons ſeiſed; oz to 
be leiled Chereof, oꝛ of any part thereof; ſhall ſtand thereot᷑ and be ſeiſed to the only 
les and intents (ol owing; and to none other ule oz intent whatſoever; chat is to 
0h $6 ee $6570 e er eee n 
M. thus, Wuneſſeth, dec. that f f ſuch und ſuch Caules aud Confiderations?] 
It is covenamced, gt. in manner following; that is to lay; That the ſaid A. B at 03 
defoge ere, mne next enſuing the date al theſe P2eſents, ſhall and will, by Fine an 


| 


fines in due kozm of Kam to be levied in the Court of Common pleas uſuatly hol⸗ 
nat Weſtminſter, there to be rętozded, with Paaclamations, accozding to the 
Statutes, op one of them in that behalf made oz p2ovided,in ſuch ſozt as is common 
uſed in the ſame Court, convey and aſſure unts the laid C. D. and E. F. and their 
Peivs, az the Peirs of one of thend all chat, ec. and all and ſingular other the an⸗ 
nozs, Lozdſhips, Peſuages, cc. whatſoever of the ſaid A. B. within the Pariſh of 
D. in the ſaid County of G. oz eidewher in the County of Gloucꝰ, to the intent and 
purpole, that they the ſaid C. D. and E. F. ſhall oz may be the full and perfect Tenants 
of the Free-hold of the dꝛemiſles ih ſuch loꝛt as that one 03 moꝛe Recovery oz Reco- 
reries map be thereof” and of 'eyety 7 185 had and pitrſued by the laid A. B. 
whereupon the latdl. K. Wall be — n ſuch ſozt and manner, and ſhall lo therein 
demean themſelves, that one vz moze Recovery oz Recoveries fhall oz may be had, 
with ſuch-and ſo many Uouchers as by the ſaid C. D. and E. F. their Veirs, Ere- 
eutozs o: Adminiſtratozs, 02 by his oz their Councel learned in the Law ſhall be 
reaſonably deviſed o adviſed and e Ne which chall be executed acco2dingly; 
= = Feaſt dap of M. now next enſuing. And it is fully, cc. to ſet fozth to 
On ie may be b2tefly to this purpole by Indenture, oz dy Covenant, in another 
ſozt; That the laid A. B. doth covenant, tc. foz him and his Heirs, that he the laid 
A. B. on this fide [ oz befoze ] the fitſt dap of, ec. now nert coming, ſhall and will 
in the King's Court of Common- pleas at Weſtminſter levy one FineSur conufance 
de droit come ceo que il ad de ſon done, &c. to the ſaid C. D. and his Heirs, and 
that the ſame ſhall be with Pꝛoclamations, and perfected in due courſe of Law, ac⸗ 
cozding to the manner of levying of itch Fines; and that immediatelp oz ſome 
time after the ſame is done, acommon Recovery ſhall be fuffered and hav by E. F. 
| 2 — H. who by the King's Bajeffies Urit, ec. ſhall, xc. as in the laſt. In wit- 
cls, rr. | d 


indimure is lead the Uſes of «Fine and Recovery had and ſuffered, 


This Indenture, &c. betwæn A. M. ok, fc: J. B. and G. B. of, xc. of the one part, 
and R. C. ok, cc. of the other part. Whereas the ſaid A. M. being ſeiled in his _ 
me 
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meln as of Fer of and in certain Peſuages, Lands, Tenements and Heredtta⸗ 
ments, with the appurtenances, ſituate, lying and being in . in the County of 
C. aud it having been agreed between the laid A. M. and the laid R. C. that foʒ a 


valuable conſideration of many to the ſaid A. to be paid bythe faid R. C. the ſaĩd A. 


thould convep the lame unto the ſaid R. C. and his Heirs, in ſuch mauner as the 
Conucel learned of the ſaid R. C. ſhould adviſe oz require: and whereas by advice 
of the Countel learned of the ſaid R. C. he, in Eaſter Term laſt paſt befoze the date 
hereof, in the Court of Common-pleas at Wettminſter,didcommence,pzalecute and 
bzing one Writ of Entry Sur Diſſeiſin in the Pott againſt the ſaid R C. demanding 
thereby one Peluage, two Gardens, #c. with the appurtenances, in W. afozeſatd, 
yuco which the laid R. did appear, and did vouch to Warranty the ſatd A, M. who 
being then pꝛeſent in Court, the laid Uouchee in her pzoper perſon vouched over 
ane L. M. nh ereby a good and perfect common Recovery of the laid Pzemiſſes, with 
double Aoucher, accozding to the foꝛm of common Recoveries in ſuch cafes uſed; 
was in due fozm of Law ſuffered and executed: and whereas the ſaid A- in Eaſter 
Term akazeſaid, by advice of Councel of the ſaid R. C. did levy and acknowledge in 
due foʒm ot Law,befoze his Pajeſtie's Juſtices oł his Highuels ſaid Court of Com- 
mon · plras, unto the ſaid R. C. and his Heirs, one Fine Sur conuſance de droit come 


ceo, &c. with Pꝛoclamation thereupon had, accozding to the fozm of the Statute 


in that behalf made and provided, of, foy and concerning the ſaid Pꝛemiſſes; as 
in and by the laid Fine and Reroverp, relation being thereunto had, moze fully and 
at large may appear: Now this Indenture witneſſeth, that the ſaid J. B. G. B. and 
A. M. and every of them, foz themlelves, their Heirs, Erecutozs, Adminiſtratozs 
and Aſſigns, and foꝛ every of them, do covenant, graut, declare and agree, to and 
with the laid R. C. his Yeirs and Aſſigns, and to and wich everp of them, by thele 
Pꝛelents, That the laid recited Fine and Recovery, and the Recoveroz and Recove 
38 therein named, and their Yeirs and Aſſigns, and the Peirs of the Survivoz 
of them, and all other perſon and perſons which now are oz ſhall be ſeiſed of the 
laid reciced Pꝛemiſles, and every part and parcel thereof, ſhall thereof ſtand and be 
ſeiſed to and foz the only uſe and behoof of the laid R. C. his Heirs and Aſſigns, foꝝ 
ever, and to and foz no other ule, intent oꝛ purpole whatſoever. Ia wicneſs, &c. 


Another to the ſame purpoſe. 


> This Indenture made, &c. Whereas the ſaid J. S. in Michaelmas Term laft,viv 
{cvp.andacknowlepge a Fine in the Court of Common-pleasat Weſtminſter, unto 
J. G. of all that, &c. to the intent that the ſaid J. G. might become Tenant of the 
Freehold of the laid Meluages, Lands and Pꝛemiſſes, to the enn that a Writ ot 
Entry in the polt might be bꝛought and pꝛolecuted againſt him, that a common Rex 
caberp might be had ot the laid Peluage and Pzemilles, accoꝛding to the courſe of 
common. Recoveries uled and accuſtomed; and thereupon a Writ of Entry was 
dulp ſued out and pꝛolecuted againſt the ſaid J. G. and upon it a common Recovery: 
was had and duly executed: Now it is hereby declared and agreed by and between 
all the laid parties to cheſe Pzelents, that the lain Fine was to had ann levien, and 
intended to be to the only uſe of che laid. J. G. and his Heirs, to che intent that 
de might become Tenant of the Kree⸗holn ol the ſatd eluage andPzemiſſesuncil' 
the ſaid Recovery was ſo had and executed; and thattaſter che ſaid Recovery mas ſo 
had and executed, the ſaid Fine and Recovery, and the Canultes aud Recoverozs 
in, 02. bythe lame was meant oz intended ta be, aud ſhali be. to che only ule, be⸗ 
went and behoof of the laid J. S. his Heirs and:Aﬀfigns, tu tte intent that all foꝝ⸗ 
mer Entails, and every Reverſton aud. Reverſtons and Remainder being barrey' 
kreby, the laid J. S. might thereby become leiſed af an ablolute ann perfec Cffate 
WF e-ſimple, fo2 the better letling of the laid Peluage ann Premifles to the iſes' 
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herein befoze mentioned, and to none other ule, intent oz purpoſe whatſoever. In 
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Part 3. 


Of a Fine and Recovery. Chap. 3. 
Ihe parts of Dee 
| Cher e are in one of theſe Inſtruments theſe parts conſiderable as to our pes 


"ſent purpoſe, 1. The Conſideration moving the Gzant. 2. The things grautey, 
3. 


For the Conſi · 
derationt of 
Deeds or Uſes. 


For the Names 
whereby 
things are 
granted. 


e things excepted out of ſuch things Gzanted. _ 4. The Dime fo2 Which, oz 
_— of the things granted. 5. The Pzoviſoes o; Covenants annexed tothe 
ates, | Ek 
Foz the Firſt, the Conſiveration, take thus much of a Pꝛecedent. 1 
This Indenture, &c. Witneſſeth, That the ſaid A. B. as well fo} the natural love 
and affection which he hath and bearech to W. B. his Son, as allo fo2 and in conũde⸗ 
ration ok a Marriage to be had and ſolemnized between the laid W. B. and F. D. 
Daughter ok the ſaid C. D. and foz the ſetling of the Lands, Tenements and Perez 
ditaments hereafter mentioned, in ſuch lot as herein is afcerwards ſpecifled, and foz 
the better maintenance and luppoꝛt ok the pꝛelent Tate of them the ſaiv W. B. aun 
F. D. after their ſaid Marriage, and to the end that à competent and conventent Join⸗ 
ture map be made fo2 the laid F. B. during her like, in recompence of all ſuch Dower 
and Title of Dower as ſhe ſhall 03 map have, claim oz challenge to have ol; in, and 
to any ok the Lands, Tenements and Yereditaments ok the ſaid W. B. and alſo 
foz and in conſideration of the ſumme ok, xc. by the laid C. D. unto the laid A. B in 
hand, paid foz the Parriage⸗Poꝛtion of the laid F. D. whereof the ſaid A. B. and W. B. 
dd hereby acknowledge the Receipt, and foz and in patt ot perkozmance of certain 
Articles made between, xc. hath granted, cc. 5k 
Theſe,” and. ſuch like Cauſes and Conſtverations as thele, may be erpzeſſed in 
ſuch an Judenture to direc the Uſes of a Fine oz of a Recovery, . 
Foz the things to pafs and to be transferred from one to another by Inden⸗ 
tures to lead the Uſes of Fines and Recoveries, it may be either in general wo2bs, 
tuch as cheſe, oz ſuch like as theſe : Vis [ oꝛ all thofe the ] Vonours,Jfles,Mands; 
Baronies, Ulllages, Towns, Caltles, Heigniozies, Bannozs, Gzanges, Fold- 
courles, Farms, Knights+Fees, Organgs, Fozeſts, Parks, Marrens, Peſits 
ages, Lands, Peavows, Paſtures, Woods, Boozs, Parithes, Futzes, Yeaths, 
Commons, Firres, Fiſhings, Advowlons, Yundzevs, Maies, Ferries, Fran- 
chiſes, Rents, Advowſons in groſs, Wicarages, Kivers, Pines ; and all others the 
Lands, Tenements aud Yereditaments of the laid A. B. lying and being within 
the County of Glouc. | | en” Oo 
Oꝛ they may be paſled and granted by general and ſpecial wozds together to this 
purpoſe : All that the Pannoz of Hemplted, with all the Rights, Members and Ap 
purtenances thereof, in the ſaid County of B. and all Lands, Peadows, Baſtures, 
Fedings, Pooꝛs, Pariſhes, Fenny⸗ground and Yerevitaments to che ſaid Ban- 
noz. O Bo of à Capital Meſuage. J And all Meluages, Gzanges, Pills, Lands, Te⸗ 
nements, Peadows, Ferbings, Paſtures, Commons, Mats, Moods and Under⸗ 
woods to the ſaid Pannoz belonging vz appertaining, and the Soil and Gꝛound of 
the ſaid Wovds and Under⸗ woods; and all theCopy-hdld and caſtomaryPeſuages, 
Lands and Tenements, parcel, oz bolven of cheſaiv Pannoz'of D. and all Rents 
and 'Servites as well of Fre-holdtrs ap * eng 3 and all other Rents 
reſerved upon all and every Gzant and Gzants, Demile and Demiles made of the 
Pꝛemiſtes, oz of any part 03 parcel thereof ; and all and every their and every of 
eir Reverfion and Reverſtons of the ſaiv Pꝛemiſſes, oz any ofthem ; and all 
other. Commodities, Pzofits, @moluments and Bereditaments whatſoever, wich 
their Appurttnances, fituate, ip tug and being in P. afozeſaid, on elſewhere within 
che laid County bf, we. to the laid anno, Capital Peſuage, fc. 11 


che; Anv alſo al and angulet his K dumps. Pannozs, Peſiraes; Vonſzd 
Butldings, Lands, Tenements, Peadows,Leazows,Paſtures,Rents,Reveriich..; 
Services, Wloods,Unver-woods,Parſonages,Chappels, Advowſons,Glebe-ſafids, 


Tiths, Dblacions, Obventions, Penſions, Poztions, Fruits, Profits, Commo- 
-dictes, Efnoluments and Yeredicaments whatſoever, with their Appurtenances 
whatſoever, as well Spiritual as Tempozal,of what nature oz kind ſoever they be, 
od. by whatfoever names they be called oz known, let, Iping oz being, oz coming, 
growing 
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growing oz renewing in the Towns, Fields,Pariſhes and Hamlets of T. and R. in 
the laid County of S. and in T. in the County of W. and elſewhere in the ſaid Coun- 
ties 02 either of chem, oꝛ within the Kealm of England, in any manner of wile be- 
longing oz appertaining. 3 | Bet 

All that his Panno? of D. with the Appurtenances, in the ſaid County of S. and 
alto his Peſuage, Gzange, Cottages, Pills, #c. Lands, Tenements, Meadows, 
Leazows, Paſtures, Parks, Commons, Maſt⸗grounds, irres, Beaths, Mariſhes, 
Woods, Under-woods, Waters, Wates, Fiſhings, Rents, Neverſions, Services, 
Courts, Leets, Uiews of Frank-pledge, and all that to his Uiew of Frank-pledge 
doth appertain, Goods and Cattet waved and ſtraped, Goods and Cattels of Fe- 
1ons and Fugitive perſons, Fes, Eſcheats, Reliefs, Heriots, Fines, Amercements, 
Lfbercies, Pꝛivileges, and all other Rights, Royalties, Rents, Services, Puvi- 
leges, Juriſdictions, Caſualties, Pꝛofits, Commodicies, Emoluments and Beredi⸗ 
taments whatſoever in D.and elſewhere within the County ols.akoꝛeſaid, to the ſaid 
Pannoz belonging oz in any wiſe appertaining, oz accepted, reputed oz taken as 
part, member oz parcel of the ſame Pannoꝛ, in as large and ample manner and 
tozm as the ſaid, xc. [ the Gꝛantoz] hath the ſame, | | 

All that the Pannoz, Capital Peſuage oz Farm called W. in the County of M. 
with all his Rights, Pembers and Appurtenances; and all the Peluages, Tofts, 
Cottages, Gardens, Lands, Tenements, Meadows, Paſtures, xc, = 

All that his Youſe az Site of che late Ponaſtery of T. and all Vouſes, Evifi- 

tes, Barns, Stables. Dove-houſes, Dachards, Gardens, Lands and Soil, as well 
within the laid Site and Pꝛecinct ok the ſame late Ponaſterp, as near and next to 
the ſame late Monaſtery; and all and all manner ok Demeln⸗ lands there to the 
fame late Monaſtery ſometimes belonging oꝛ appertaining, oꝛ within the ſame be⸗ 
foze that uled oz occuptep, now oz late in the Tenure oz Occupation ok J. S. oz ok his 
Aſligus. Oꝛ thus; All that Peſuage oz Tenement wherein the laid J. S. lately dwelt, 
and which is now in the Tenure oz Occupation of the ſaid A. B. and all that Gar- 
den 0zGarden-plat Iying behind the laincheſuage oꝛ Tenement as the ſame is now 
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Manno, 


fenced in, walled and incloled: and all Maies, Waters, Calements, Lights and 


Commodities to the ſaid Peſuage oz Tenement and Pꝛemilles now belonging oz 
appertaining; which ſaid Pzemilles are ſituate, lying and being in, #c. Oz thus. 
All theſe. ſeveral parcels of Land hereafter particularly named and ſec fozth, viz. 
name the Lands.) All which were late the Inheritance of 1.5. of c. Father of the 

id A. ſituate, lying and being within, ec. aud now in the holding, Tenure oz Dc- 
cupation of, xc. o2 his Aſlign oz Aſſigns : together with all Crops ol Trees, Under⸗ 
woods, Waters, #c. and all the Lands, Tenements, Rents, Reverſions;Dervices, 
Cammadities and Yerevicaments whaſſoever,' with their Appurteuances, now of 
the Laid A. B. ſet, lying and being in the Towns, Pariſhes, Fields,Yamlets,Ter- 
ritozies of A. B. and C. itt the County of D. oz in anp of them, oz reputed oz taken 
{oz the Lands oꝛ Yereditaments of the laid A. B. Oz thus; All that Capital Pe⸗ 
tuage 6) Tenement commonly called ox known by the name of,xc.lituate and being 
in, Fc. with all aud ſingular Youſes, Evifices, Barus, Stables, D2chards, Pards, 
and Gardens to the ſaid Capital Meſuage o2 Tenement belonging oz in any wiſe 
appertaining;and alſo all and ſingular ſuch Cloſes,Lanvs,Meavows and Palkures, 
and other Peredicaments, with their and every of their apputcenances, as are tan⸗ 
taine d, ſpecified and terried fozch in a Tetrier oz Schedule indented, annered to 
tyeſe. Paeſents, [oz annexed to à pair ot᷑ Audentures made between the laid C. D. 


Dathugs, All that. 
lug and b 


late in 


[4 I F, 


W. Ii. 


Conrts, 


Ciſtcrn; 


Houſcs., 


Of a. Fine. and . Recovery. Chap. 3. 


that Peſutage-houſe oz Tenement, with all and ſingular Cellars, Sollars,Chams 
bers, Pards, Lights, Water-courſes, Sinks, Gutters, Calements, Commodities 
andAppurtenances whatſoever thereunto belonging oz appertaining,let,lying near, 
ett. abutting next and upon, cc. on the Nozth, and upon the Tenement there, then 
in the Occupation of, cc. on the Taft, and the Alley oz Map there leading, gc. 
together with free ingreſs,egreſs and regrels, courſe and recourle into and from the 
Well in the Alley belonging to the ſaiv Peſuage oz Tenement of the ſaid E. A. 
there at all times and from time to time during the laid Term ok, ccc. = 
All that his Gzange called Dyer's Grange lying in D. in the County of k. aud 
one parcel of Land oz Garden⸗plat thereuntoadjopning, wich a Well in the ſame, 
as they now be ſituate and lying in, tc. betwen the Peluages oz Tenements now 
oz late of, ec. | 3 
All that his Farm called Lorenge-Farm, containing about 3 oo Acres of Land, 
Meadow and Paſture, now in the occupation of T. V. and lying wichin the Parih 
of D. in the County of K. 
All chat his Dr-gang of Land lying in D. within the County of G. now in the 
occupation of S. T. | | | | 
All that his Plow-land oz Yide-land lying in D. afozeſatd, now in the occupati⸗ 
on of L. M. n ö 
All that his Pard-land lying in D. akozelaid, now in the occupation of L. M. 
All that his half Plow, oz half Hide of Laud, lying in S. wichin the laid Countp 
of S. now in the occupation of L. M. O2, All that his half-paty Land lying ins afo;e- 
laid, uow iu the occupation of the laid M. CWC. 1 
In London by the Papoz and Aldermen, ok All chat Ciſtern oz Ciſterns to one 
place of Stone, 02 Receit foz Mater, at oz near co the place callev, ec. the ground 
thereof containing in mealure, ec. oz thereabouts zz anvall thoſe Engines, Euild⸗ 
ings aud Water-courſes at oz ear to the Whart afozelaiv, befoze that time made 
oz erectedby B. B. of, cc. oz by bis Aſſignee oz All:gnees, oz by his 03 thefr dap 


oz place of Stone, oz Keceit, ann Engines, Buildings aud Mater⸗wozks then were 
in the tenure oz occupation ok, ct.. F 
All that capital Peluage o2 Tenement, with the appurtenances, and allo all 


longing oz in any wile apperta ining | 94 1 
O thus; All chat his Peluage oz Tenement, with the appur:enances,ſituate,ly- 


And all nd all mann ner ok Court⸗Batons, Caurt⸗A et, frank-plevg 
10 , Pd and Pzofits of:Wirizs, luth Coures 
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other Ways oz. meaus convicted, condemned oz attainted 5 h. Fes: Free 
ize 0 152ead Fairs, © 


Off: 


Aren neceſſary and convenient ways over andthzough the pzemiſſes oz any part 
thereof. kd fetch and carry, whither, and to ſuch place oz places as to the (aid C. D. 
his Metrs and Aſſigns, ſhall ſem good: and one Pond made upon part of the ſaid 
Memilles, andthe Banks, Ways and Sluces thereunto belonging, with liberty to 
dig earth and clay foz the amending thereok; and all Fith.and Frſhings in the laid pong andthe 
. aſd allo all the Fiſh now being, oꝛ which at any time during the (aid Eſtate Fiſhing, ac. 
an ut in thier Parl⸗pits hereafter exp2eſſev, (that is to lay) cc. together with free 
libertp and authozity from time to time, ec. and at all times during the laid Eſtate, 
* fog him the laid C. D. his Heirs æ Aſligns, to come and go from the lald Parlepits oz a- 
Wi art ofthem;+the ſaidPits oz any part of themwichAngles,Engines,02 by ſewing 
o; letting out of the Nlater, oz otherwile as ſhall [em good to him oz them,toFith. 
And the Advotdſon, Donation, Gikt, free diſpoſition and right ok Patronage of , on og. 
ide Redoꝛy ofthe Panno? ok D. afozeſaid, in the laid County of G. 3 
All that his Pꝛebend of T. in the County of S. with all and ſingular his Rights, prebend 
Members and Appurtenances; and allo the Advowlon, Gift, Pzeſentation,Colla- 
tion and right of Patronage of the ſame Pꝛebend. | 7 . 
Oꝛ thus of Tithes; All thole their Tithes of G. alias C. and V. and in eicher oꝛ Tubes; 
any ok them, in the County of W. to the late Ponaſtery of P. in the ſaid County of 
W,. to the late diſſolved Ponaſkery of P. in the ſaid County of W. ſometimes be- 
louging and appertaining, and parcel of the poſſeſſisns of the late Ponaſtery ſome- 
times being; and allo all and ſingular Boules, Edifices, Buildings, Barns, Sta⸗ 
bles, Lands, Tenements, Ways, Paths, Paſſages, Waſts, Commons, Lithes 
of Cozn, Gain, @hcaf and Yay, Wool, Lamb, Flax, Hemp, and all other Tithes 
whatſoever, as well great as (mall, Oblations, Obventions, Fruits,Paofits,Rents,, 
Kevefſtons, Dervices, Rights, Jurildictions, Franchiles, Pꝛivileges, Commodities, 
Abäntäges, Emoluments and Pereditaments whatſoever, with their appurte⸗ 
naticke af what nature 02 kind ſoever they be, oz by whatſoever names thep are na⸗ 
med, End wn oz called, ſituate, lying oz being, coming, growing oz renewing withs. 
in the. Pamlets 03 Fields of, cc. afozeſaid, oz in either oz any of them, to the lain 
Tithes-a#nd C. xc, afozcſaid, oz to either of them, oz any part oz parcel thereof be⸗ 


longing, oz in any wile appertaining. al 
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By Paris. 


For clofing 
words. ' 


All the Right. 


Deeds. 


Ixceptim a 
C<cllar our of 
an Houſe. 


A paſſ-ge out 
of and in 
Houſe, 


of a Fine and Recovery. Chap. : 
All that moiety oz half-deal of the Pannoz ofW, cc. ©2 t hus; Parcel of his 


Pannoz ok S. sz parcel of his Farm called $.viz. oz parcel of hisPanſion-houle cal; 


led M. that is to ſap, one Aitchin, thze& lower Chambers, xc, Jo >. | 
One part in thzee parts to be divided, oz the thirv part of all that. c. oz.the fourth 
rm oz one part in four parts to be divided of all that, cc. and the one half of ali 
is Peſuages, and of all the Lands, Tenements and Pereditaments of him the 
laid A. B. lying within the County of H. oz; and the third part, o2 one part in 
cher parts to be divided of all chat his one Cloſe of Peavvw oz Paſture, lying 
within the Pariſh of W. and commonly called by the name of Parſons Mead. 
Oꝛ thus; All that Caſtermoft parcel of ground containing in length fourteen 
foot, ct. and in bzeadth eighteen foot oz thereabouts, xc. ſet, lying, #c.betwen, ac, 
D2 thus; All that his thzee years Tithes of Cozn and Gzain, viz, cc. [ name the 
Cozn ] belonging to the laid Parſonage, growing, renewing, ariſing, oz being 
within the ſaidPartſ ol B. and all the Tithable plares of the lame Pariſß, in luch and 
as large ample manner and fo2m as they have been nſually paid heretofoze to che 
Parlon. 8 a | 8 
And all Youſes, Cvifices, Buildings, Gardens, Ozchards, Lands, Curtilages, 
Peadows, Paſtures, Fedings, Giound, Common ok Paſture, Inrlolurca, 
Waſtes, waſte Gzounds, Woods, Under⸗ woods, Trees, edges, Dedge⸗ roms, 
Tithes, Oblations, Dbventions, Ways, Waters, Mater⸗courles, Folds, Eaſes 
ments, Pzofits and Advantages whatſoever, held, uled, occupied, demiſed oz en⸗ 
Joyed to oz with the laid Pannoꝛ o2 Peſuage] and. Pꝛemilles, 02 any part thereof, 
oz thereto belonging oꝛ apperraining, oz therewich held and enjoped, oz to oz with 
the ſame, every oꝛ any ot them lying, belonging oz appertaining, oꝛ accepted, repu⸗ 
ted, taken, known, demiſed oz letten as part, parcel oz member thereof; and all 
pther the Lands, Tenements, and Yeredicaments whatſoever of the laid A, B. ly- 
ing and being, xc. „ . | | 
And all ſuch Effate, Right, Title, Uſe, Poſſeſſion, oz Remainder and Demand 
as hetheſaiv A. B. hath, may, might, ſhould, oꝛ ought to have in and to the laid, xc. 
T things granted ] and all and ſingular other the pzemiſles with the appurtenances, 
bz of, in oz to any part oz parcel thereof * 
And allo all and ſingular the Deeds, Cvidences, Carters, Court⸗rolls, Punis 
ments, Eſcripts, Terriszs, Boundaries, Counter-parts of Leaſes, aud Writings, 
touching oz in any wile concerning the laid, cc. things granted Jand other the pze- 
miſſes with the appurcenances, oz any part oz parcel thereof. All which ſaid Deeds, 
Charters, Court-rolls,Buniments,@ſcripts aud Mritings, oz all ſich and ſo many 
dt them as the ſaid A. B. hath, oz that he, his Heirs, Crecutozs and Adminiltratozs 
map 03 can come by lawfully without Suit in Law, the ſaid A. B. covenanteth,' dt. 
foz him, tc. to and with, ec. well and ſafely to deliver, oz cauſe to be delivered to the 
ſaid C. D. his Heirs and Aſſigns, ſafe, whole, undefaced and uncancelled, at the now 
dwelling houle of the ſaid C. D. ſituate, cc. at oʒ befoze the fourth day of May next 
enſuing the date hereof. | 
But foz this, and the naming and deſcription of the things to be granted, ſ 
Chap. 2 in Fines, Sect. | 
Foz the Exceptions out of the things granted, it map be thns. FS 
Out of an Moule and Garden granted; Except and always reſervev out of this 
Gant one Cellar next adjopntng of the Peluage oz Tenement wherein one T. G. 
now dwelleth, and one Room oz Chamber wherein G. H. lately uſed to be, which 
bath a dooz leading to the Peluage oꝛ Tenement of the ſaid . G. and one little 
Chamber to the ſaid laſt mentioned Chamber adjopning, and one piece oz plot ol 
Gzound lying near and allo adjoining to the ſaid Cellar on the Eaſt and South 
ſides chereof, containing in length, ec. o2 thereabouts, and in bzeadth at the Nozth 
end, #c, of Aſlize oz thereabouts, and in bzeadth at the Meſt end, cc. of Aſſize oz 
thereabouts. And allo except and always reſerved outof this Gꝛant unto the ſad 
A. B. fre liberty and acceſs of ingreſs, egreſs, regreſs, way⸗courſe and quiet paſſage 
to2 him, his lervants and familiar friends, to enter, go, oz come into, out of and from 
the laid Garden oz Garden-plat befoze granted, there to walk and be, and alſo todzy 
Hotheb,at his and their free wills, liberties and pleaſures from time to time — all 
| convenient 
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convenient times during the ſaid Skate befoze mentioned to be grauted, it the 
laid A. B. do ſo long live, and kep the Meſitage and Tenement; now in the occu⸗ 
pation of thc ſaid T. G. in his own occupation: And allo free liberty of ingrels, 
egreſs and regreis unto and fo2 the Dervants of the ſaid A. B. his, #c. ta entet, go 10 and from 
and come unto and from the Youſe ok Office, 02 Dꝛaught there ſtanding and an Houſe or 
being: as allo to go and come thꝛough the fame Garden there to cat duff and other office. 
things over the Bꝛick⸗ wall towards the Stret;. not doing any Annoiance ta the 
laid A. B. his, c. noz to the ſaid Garden, foy their and every of their uſe andules 
from time to time, and at all times hereafter during the ſaid Eſtate. | 
After a Ozant of Woods, tc. this Exception may be added; All and ſingular Exception of 
the-Woods , Under-woods-and Trees now ſtanding and growing, oz being, oz W, wich 
which at any time hereafter ſhallgrow oꝛ be in oz upon the pꝛemiſſes, o2 anp part ons K. 
thereof, together with free libercp, full power and authozity foꝛ him the laid A. B. * 
his Heirs and Alligns, and fo? his and their Wozkmen, Servants and Labozera, 
from time to time, and at all times hereafter,at his and their will aud pleaſure, to 
lell and cut down, cleave out and law and Daw-pits and Coal-places to make e dig, 
and the ſaid Mods oꝛ Under⸗ woods to coꝛd, coal, and carry awap; together with 
all and all manner ol Hawking, Hunting. Fiſhing, Fowling, in oz upon the ſaid Of Hawking, 
pꝛemilles oz any part thereof; and alla tull power, free licence and authozʒity to kæp Hunting, xc. 
Courts in the ſaid Manſion-houle at ſuch time as to the ſaid A. B. his Heirs oz 
Aſſigns ſhall be thought good, always out of this Gꝛant excepted and foꝛepziſed. | 
Alter the Gzant ofa Pannoz, thus; Except notwithſtanding, and: out ot this Of a Rectory 
pꝛeſent Gꝛant alwaysreſerved to the ſatd A. B. cc. the Rectozy of A. with the Ap⸗ „at ot 2 Man» 
purtenances in the County of Worceſter; and all and all manner of Tithes what 
ſoever in A. afozeſgid, with the Appurtenances, heretofoze granted, bargained and 
fold by the ſaid A. B. his Heirs and Aſſigns, in Fie⸗Farm foz ever. Y 
Alter a-Gzantof Land, this Exception may be added ; Except and always, #c. Pipe of Lead, 
unto the ſaid A. B. his, et. all and every luch Pipe oꝛ Pipes of Lead as now are 0z 
lie within the ground oz ſoilof the laid parcel of ground by thele pꝛelents menti⸗ 
ones oz intended to be granted, oꝛ which the ſaid A. B. his, #c. ſhall be pleaſed and 
think good to lay in the ſame parcel of ground, together alſo with the Layer of the 
kame Pipes, during the time afozeſaid ; And alſo except, cc. to the ſaid A. B. his, cc. 
fre liberty ot ingrels, egreſs and regreſs to and fo2 the (aid A. B. his, c. and to aud 
fo his and their Dervants, Labozers and Wozkmen , with ſtuff and other things 
neceſlary, at all time and times, and from time to time during the ſaid Eſtate, ag 
often as need ſhall require, to come into oꝛʒ upon the pꝛemiſles a any part thereof, 
and to bzeak the ground and ſoil ot the pꝛemiſles, oʒ aup partthereof;fox the amenys 
ing and repairing of all ſuch Pipes ot Lead as ſhall during the laid Eſtate happen 
to be in decay, 02 have need to be repaired; the ſaid ground to be made up again at 
thecofts and charges of the ſaid A. B. his, cc. $21.0 Het) 55 
Put of a Gꝛant of Tithes, thus; Except, tc. to the ſaid Parſon all the Þtraw 
coming okall the Wheat and Rie 3 and allo all the Tithes of the parcels of ground 
hereafcer particularly named, (viz) name them. . K | 
Foz the Limitation of Efates oꝛ Uſes, and the woꝛds to be uſed in the cre⸗ Words to be 
ation thereof, it muſt be as the Cale and Agtiement is; to thefe oz ſome other uſed in the 
luch like purpoſes moſt Wſes are, (vz.) That the ſaiv Aſſurances and Con⸗ 2 aof, 
veyantes of the laid pꝛemiſles [" oz that the ſaiv Fine and Recovery, oz: that the ang cr U. 
faid Fine ©, oz that the ſaid Recovery, as the Caſe is] ſhall be, and Hall be 5 . 
deemed ,-confriced and taken to be, and che ſaid , ec. and their Heirs, from 
and after the fame Alltrances perfected [oz from and after the ſame Fine and 
Kecoverpfiniſhed, oꝛ from and after the ſame Fine, oz the fame Recobery (as 
the Caſe is) finiſhed and perfefted] ſhall ſfand and be-ſeifedof/ and in all the, 
fatd Mannozs, Lands, Tenements, Hereditaments and Pzemiſſes, to the uſes, 
intents and purpoles, and in ſuch. manner and fozm as-is in theſe pzeſents 
any limited and declared, and to none other uſe ,- intent oz-purpoſe what⸗ 
oever, | 5 iboats =P 
That is to lay, to the ule of the ſaid A. B. and his Aﬀfigns foꝛ and during bis Foc Lic: 
natural like; 07, to the uſe of the laid A. B. foʒ and during his natural life, and fas 
Y m ann 
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and during the term ok twelve pears next after the death of the ſaid A. B. the Res 
mainder to C. D. during the natural life of the laid C. D. : 

And after his death, then to the uſe and behoof of M. B. now Milte of the ſaid 
A. B. fs and during the term of her natural life, foz and in the name of her full 
and perfect Jointure, and in full Kecompence of all her Dower, 

To the ule and behoof of them the ſaid A. B. and M. his Wite, their and either 
of their Aſſigns, foz and during the natural like of the laid A, oz foz the term of 
the natural life ofthe ſaid A. B. and foz ſir months after, without impeachment of 
any manner of Waſte during the life of the ſaid A. B. onely. ; 

If foz others lives, thus: To the uſe and behoof of A, B. and his Heirs during 
the natural life of C. D. oz during the natural lives of the laid C. D. W. D. and 
K. D. and during the lite of the longeſt liver of them. 

For Yeart. That is to ſay,to the uſe of the ſaid A. B. hisErecuto2s,Adminiſtratozs # Alligns 
from the twentieth day ok May laſt paſt befoze the date hereof, foz the term of twenty 
one pears from thencefo2th then next following, fully to be compleat and ended; Oz 
thus; foz the term of twenty one pears from thencefo2th then next following, fully 
to be compleat and ended, ik the laid C. D, M. D. his Mike, and L, D. their Son, oz 
either of them, ſhall happen ſo long to libe. 
In Tail gene: And from and after, cc. then to the onely uſe and behoof of W. D. and of the 
ral and ſpe - PYetrs males ot his bovy lawfully begotten oz to be begotten, o2of W. D. and the 
Ciale Petrs females of his body. | 5 
Oꝛ thus: And krom and afcer the death ok the laid A. B. and the end of ſuch of 
the Feaſts of D. Michael, cc. and the Annunciation of, 4c. as ſhall firſt and next 
happen, aud be next after the and of the laid ſir months next after the death of the 
ſaid A. B. then to the uſe and behoof of the afozeſaiv R. B. the firſt begotten Son 
of the ſaid A. B. and the Veirsof the body of the ſaid R. B. lawfully to be begotten ; 
and foz default of ſuch Aſſue, to the uſe of the reũdue of the Bons of the ſaid A. B. 
in ſucceſſion from one to another, as they ſhall be in ſeniozity of years, and to the 
Peirs of the body of ſuch Sons lawfully to be begotten, wich Remainders over foz 
default of ſuch Jſlus from one to another, and to the Heirs of the body of ſuch 
Sons lawfully to be begotten ; and foꝛ default of fuch Sons, then to the uſe ofthe 
Daughters of the ſaid A. B. and of the Heirs of the body of ſuch Daughters law- 
fully to be begotten ; and foz default of ſich Daughters of the ſaid A. B. oz of ſuch 
Þeirs of their bodies to be begotten as afo2eſaid, then to the uſe of the Childzen 
of E. K. deceaſed, and of the Childzen of A, v. Siſters of the ſaid A. B. B. V. the 
eldeſt Son of the ſaid A. V. onely excepted, equally to be divided, and of the Yeirs 
of the ſaid Childꝛen (except befoze excepted) fog ever. | 
And foz default of ſuch Iſſue , then to the ule and behoof of the Heirs males of 
the body of the ſaid A. B. upon the body ok the laid M. begotten, oꝛ of the Þeirs fe- 
males of his body on the body of M. begotten; oz of the Heirs males of the body 
of the ſaid M. by the ſaid A. B. begotten , oz ot the Heirs kemales of the body of the 
ſaid M. vy the ſaid A. B. begotten. : 
To the ule of the ſaid A. B. and his Yeirs,untill:the ſaid O. B. ſhall take to Ulife 
and marry the ſaid A. W; andafter the ſaiv Parriage had between the ſaid O. B. 
and the ſaid A. W. then to the uſe ot the laid A. B. and B. his Wife, fo the terms 
ok the natural lives of the ſaid A. B. and E. his Wife, and the longeſt liver of them; 
and after the deceaſe of the ſaid A. B. and E. his Mife, x the longeſt liver of them, 
then to the uſe. of the ſaid O. B. and of the ſaid A. W. and the Heirs of the laid O. B 
on the body ok the ſaid A. VV. lawfully begotten oz to be begotten; and foz lack of 
lauch Iſſne, then to the uſe of the right Heirs of the ſaid A. B. foz ever. 
i To the uſe of the ſaid C. D. and E. F. and of their Heirs, until the ſolemnization 
1 ok the ſaid Marriage between the ſaid T. B. and S. D; & from and after the ſolemni- 
zation of the ſaid Marriage, to the uſe of the laid C. D. and E. F. and of their Heirs, 
| during the natural life of the ſaidS. D; and from and after their deceaſes, to the 
uſe of the Heirs of the body of the ſaid S. D. by the ſaid T. B. begotten oz to be be⸗ 
Special Limi« gotten. | . 
— To the ule of the ſaid A. B. foz the term of his life; and from and after his de⸗ 
ceaſe, then, if anp child ok the body of the ſaid A; B. Iawfully begotten ſhall — 
; iving, 
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iging; on tk the ſaid C..his Wife altheuhbiupes a mn e RUE any 

chilo begotten by the laid A. B. then to the uſe of che laid C. his Wites:4mnvi v 
Heir of the bod pf the aid <Bubegatiq1tontaſebegatten wall ntt ain to the of 
eigyrew years; if auy ſuch Yeivaftor hig aher birth bat happen (olong;torkive : 
Ann if the ſaid. B. hall haunes ta die 3 broom bessten oed ming, 
they ta che nie and be haot dhe ad C. ua bis W en gad puring thg germ and 
time of lit months next ettluing alter his death to the inteniapd nen trußt chat the 
{5d ©: halbpay-02 cauſe to brain, ont of the Ments and izef mot che;pzemilles, 
luch L egaties æ ſumms at moner as chr, Ad . B. ſhall by his laß Mili limit aud 
appoint; Aunfrdm and aber che death of ithe Rid A. B. and the faiſer and deter⸗ 
miuation of the Uſes afo2elaia; chen to the uſe of c. 1 nsdentt z 1 20 3 
2 Tatheule of the ſainA dis lifegand from after bis death it A. the Wife 
of the fai A. Baſpall ſurvtbe the laid A, B. chen of s loꝛ the moiety 02 one halt of the 
ꝓꝛemiſleslaſt aboveſaid.to the uſe of the ſaid . D. and B. Fatheireirs h Aligns; 
a ehe Wat 
£926 


ar am aum alter the death of the ſaid A. B. t the anel y ule of rhe 
of the ſaid A. B. if ſhe ſhall be then living, and ok her 925; af 
and Aſtigna, far and during the natural life of the ſaid M, and uncilche day 
cat B. Michael next after the death of che ſaid M, his Mie, if R, the e | 
and R. B. his ou ſhall be then living; and if the laid R. the don Gall 3 within the 
age of ten years, then ta che ule of C P. ag F. & their eite and Aſſigns; until 
the Lain Ri B. the Son of the laid R. B. The. pal Strain, to his fufi age of 
twenty one peats, if he thall le lo long; and ftom and aſter che full age the 
ald Re the Aon af the ſatv-R, che Bephew accompliched, then to the ule of the ſaid 
R. the Son, andthe Peira of his body begotten; and if he ſhall not live ta his age of 
twenty one vears, oz being of that age ſhall afterwards, die in the life-time of his 
Ather, that chen, cc... % enen 23995 AE 61 
To the ute ok the laid A. B. and his Heirs, untill the ſain Marriage be had and 
Aſtriſhed: and then of and concerning the laid ſix acres, cc. to the uſe of the ſaid 
A. B. and the Yeirs of his body on M. D. the Mife ot L. D. begotten; and alter to 
z the uſe of the. pertozmance of his Mill koz ten pears; 775 akter to the ute ot the 
aid C.. and E. F. and their Heirs, during the natural lite of the ſaid W. B ; and 
- after. to the uſe of the firſt Illue male of che body of the laid W. p and the Heir ol 
the body of luch firſt 3Nue male: and foz want of ſuch Allue, then ta the uſe ok N. B. 
. andthe Heirs males of his budy begotten; and foz want of ſuch Illue, to the ale 
nok the laid M. B. and the Heirg females of his body begotten. And of, foz and con⸗ 
"cerning the laid Meluage, at. in L. to the ule of ſuch perſon and perlons as the 
laid A. B. by his laſt Mill and Teſtament in wꝛiting, oꝛ by any other miting to be 
vp him ſealed and ſubſcribed in the pzeſence of two witneſſes oz moze, ſhall nomt- 
nate and appoint, foꝛ luch term and until ſuch time as the ſame perſon oz perſons 
ta be nominated. thall oz, map levy, take oz receive out of the Rents , Iſſues and 
Mofits of che pzemiſſes. ſucy lumm oz ſumms of money , not exceeding 200 [. in 
"the whole, as the ſaid A. B. in oꝛ by ſuch his laſt Will oz Teſtament in wziting, o: 
uniting as is afozeſaid, ſhall limit oz appoint to be uſed and diſpoſed to and foz 
firch ules, intents and purpoles, and in ſuch manner, as the laid A. B. in and by 
luch his laſt Mill and Teſtament, op other ſuch wiiting as afozeſaid, ſhall limit 
and appoint: And afterthe end, determination, oz other becoming void whatſo- 
tver ot the. ſaid Ule oz Eſtate, then to the uſe of T. D. Son of the ſaid C. D. and 
the Heirs males of the laid T. D. illuing: and fo2 want of ſuch Iſſue, then to the 
uſe of the laid J. D. and his Heirs foz ever. | 
Do the ule ot the laid A. B. and his Yeirs.. oz to the ule of the ſaid A. B. and his In Fee · ſimple 
Heies and Aﬀignskoz ever, Oz thas; The Remainder ovet to the laid A. B. and 
his Heirs koz ever; oz, to the ſaid A. B. and his right Heirs foz ever. | 5 


D 


Proviſees in the Limitation of u ſes. 


That Ceſtui que uſe ſhall pay ſuch a Rent yearly fo2 ſuch a time, as foz life 03 Part 4. 
pears, to the Conuloz; and in default of payment, ſo much nomine pœnæ: And 
hat in vekault of payment ok the Rent , che Conuſes ſhall ſtand keiled to the 

| Pm 2 | ule 
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if the Conutop vie 
teide their Poztions 


J a ; 
to pap his Debts, aud foz ſo much after the ſame are made that the — 
be leiled to the tile of the Purchulerz ol the Leaſes, 

Thats to lap, All the laid pyemiſſeꝝ to the uſe of the ſaid C. D. and his Heirs,cill 


A means to the laid lumm of, gt. paid by the laid C. D. te the Parriage-poztton of che [aid E. 
— boo D. thall be repaid, oʒ tendzed unto & tefuſed by the ſaid D. in cale the lame — 
1 ke befoze the twentieth of June now next coming: And after 


riage ſhould vo not take effect befoze th 2 
not go on. lame Marriage han and finiſhed, then as to the laid Farm, er. Lok the four- 
pard'Land, to the ule ofthe ſaid A. B. foz the term of his natural life ,withouc im- 
hment of Wafte z and after his deceaſe, to theuſe ofthe ſaid E. D. Daughter of 
the laid C. D. foz the term ot her life foz her Jointure, and in lieu and ſatisfaction 
of her Dower; and after her deceaſe,ifin caſe the ſaid A. B. ſhall over-live the ſaid 
E. D. then to the uſe of ſuch perſon as the laid A. B. all next marry foz the term ot 
her natural life ; and after her deceaſe, then to the uſe of the @xecutoz oz Erecutozs 
of the lat Mill and Teſtament of the ſaid A. B. untill he oz they ſhall oʒ may levy, 


have and take out ofthe'Rents and ts thereof the lum of, xc. to be imploped; 
beffoweo and dilpoled as by the laſt and Teſtament of the ſaiv A. B. Ichali be 
A meim to Iimited, a} d and declared; and after the determination of the laſt mentioned 


pcevent the Ale and Eltate, then to the uſe of the ſaid W. B. his Beirs and Aſſigns foz ever; 


Sulcofthe i Aud ak, fop-aud concerning the laid Cloſe of, xc. being the reſtoue of all the ſaiv 
he be « Pro- \Tenements befoze mentioned, and all the reft ofthe Lands and Tene- 
digel. ments alozeſaiv not contained within the Limitation afozeſaid, to the uſe of the 

faid C. D. and E. F, and their Heirs, during the natural life of the ſaiv W. B. and 


after to the uſe of the right Yeirs of the ſaid W. B. foz ever. | 
Proviſees and Covenants uſed in Indemures 10 lead the Uſe of a Fine ai 
Recovery, 2 


And in thele and —— as t le, foz the directing of the Uſes | 
of Fines and Recoveries, areand may be, as the caſe is, inſerted ſuch like Condi⸗ 


tions, Covenants, Pzoviloes and Agreements over and beſides the ozdinary Cove- 
nants to warrant the Land; That it is and ſhall be free from Jncumbzances,That 


he hath and can make a good Eſtate that paſſeth it, That it walt be —— 
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nd foz farther Allurante⸗making, ſuch other Covenaucs as theſe that follow. 
And the lald A. B. doth foz him and his Peirs covenaut and grant, fo the Con- 
fiderations afozeſaiv, to and with the ſaid C. D. and his Heirg, That he the (aw A. 
g. aud his eirs ſhall and will, from and after the twentieth of June now next 
coming , ſtandand be leiten ru the ſeveral uſes befoze in and by theſe pzelents li- 
mited and declared, and, accozhing to the true meaning hexeof, of and in ſuch part 
and lo miuch of the pzemilles as foz the want cf the due Execution ofLivery of — 
un, 02 foz want of Attoznment, oz foz any other defect oz cauſe whatſgeber, ſhall 
not be well and ſufficiently conveyed and alſuxed unto the ſaid C. D. andhisYeirs 


to the uſes afozefaid befoze the ſaid twentieth of May, and to none other uſe, in⸗ 
tent oz purpoſe LE 4 3 
Oz thus; And the ſaid A. B. doth, ec. That if a perfect Conveyance and Aſſu- 


fected befoze the twentieth day of June now next coming, whereby the (aid pꝛemil⸗ 
ſes ſhall not be conveyed and made ſure to ſuch ules , intents and purpoſes as are 
mentioned in theſe pzelents,accozving to the true intent thereof, that then the ſaid 
A. B. gow Heirs ſhall and will, from and after che twentieth of June, xc. as in 
the o ovenanc. IS. | | 
ovided always, and nevertheleſs it is concluded and agrev-byand between 
the laid Parties to theſe pzeſents, That it ſhall and map be lawfull co and foz the 
ſaid A. B. at any time during his natural life, at his will and pleaſure,by his ſuffi⸗ 
cient witing oz wiitings indented, ſealed-with his Seal, and lapfullp executed, to 
' demiſe, grant and let to farm all and ſingular the ſaid Pannoz and es, with 
tbe Appurcenances oꝛ any part thereot᷑ except ſuch as are aſſuredco theſaiv F. D. foꝭ 
her Jotntuve, and extept oue Cole, #c..[ as the caſe is] to any perſon oꝛ perſons 
foz term of thꝛeꝛ Rives o2 under, os foz term, 02 foz tmenty one years to be acrount⸗ 
ed from the time of the making thereof, oz under, in Poſſeſſion onelp, and not in, 
Re verſton. | - 

On thus; That it ſhall be lawfull fob the ſaid A. B. at any time during his life 
to make oz caule to be made any Leaſe 82 Aeales foz term of thze Lives, oz twenty 
one years, and not above,of the ſaid pꝛemiſſes oz any part thereof, to any perſon 93 

erfons, ec. | . 2 | 
. Oꝛ thus; That it ſhall be lawful , #c. to the ſaid A. c. to make any Leaſe oz 
Leaſes of the ſaid piece of arable Land, gc, to any perſon oz. perſons foꝛ any term 
02 Eſtate not erceding one and twenty years from the day of the making theredf ; 
fo that the ancient yearly Rents, Cuſtoms and Dervices, 93 moze, be reſervev oz 
payable upon every ſuch Demiſe oꝛ Leaſe , to have continuance during the term 
thereof , by virtue of ſuch Leaſeoz Leaſes, and ſo that any ſuch Demiſe oz Leaſe 
be not made without impeachment of Waſte. : 


rance of the The rwen to be aſſured by the ſaid A, B. be not maze & ſufficiently per- 


Oꝛ thus; That it ſhall and may be lawful to and fo the ſaid A. B. at any time 


during his natural life, oz by his laſt Will and Teſtament in wziting, to grant, 
give and bequeath Annuities to his Servants foz the term of the life oꝛ lives of 
uch Dervants onely, iſſuing oz going out of che pꝛemiſſes, oz any part thereof, and 
to limit any part of the ſaid-Pannoz and Lands, not excesding twenty pounds a 
year, to any perſon oz perſons, foz term of life, lives q years , foz payment 
of his Debts oz perfozming of Legacies, as to himſelf ſhall be thought good; and 
allo to aſſure and convey the laid parcel of Land, called Higgins, Iping in D. afoze- 
laid, to the uſe of the afozeſaid-F, D. fog the term ot her natural life, ſo as it be 
bt without impeachment of Waſte, = —- | | 
Oꝛ thus; That it all be lawful to and foꝛ the ſaid A. B. to make Jointure of 
the Lands and Tenements in N. parcel of the pzemilles, to the value ot twenty 
pounds, to iny Wife oz Wives that the lain A. B. ſhall hereafter foꝛtune to marry 
v2 take to Mike, foz aud during the natural life of ſuch Wife oz Wives. - 
"Dx thus; That it ſhall be lawful to and foʒ the ſaid A. B. co grant and aſſure the 
ſaid Farm called Hodges, parcel of the pzemiſſes, oꝛ any parc thereof, to any ſuch 
Moman, Wife 02 Wives, as the ſaid A. B. ſhall hereafter foꝛtune to marrp, fo; 
life oz lives onely of ſuch Wife oz Wives, foz and in conſiveration of her Jointure 


er, b wy 
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Oz thus; That it ſhall and map, cc. to make a Gant, a Rent⸗charge of t 
pounds a year, to be received vearly out of the tald Lands, to any Wjomautyjc 
ſhall hereafter be his Wife, to hold to her koꝛ term ot her life onely. 

Oz thus; That it ſhall, cc. ko the (fv A. B. to detlare his taſt Uill and Te; 
Tament, and ko the perfozmance thereok and payment ok his Debts to deviſe W 
ſaid Gꝛange, called S. G. koꝛ any time under twenty-one years next alter the death 
"ofthe (aid A. B. „ ene emen Moto Gorge eie 
Wp thus; That it ſhall, xc, foz the ſaid A. B. to make any L eaſes ot the laid pzp- 
miſles 0z any part thereof, of the yearly Kent vr value of twenty pounds, to any. of 
the younger Dons ok the ſaid A. B. foz the term of their natural ſives onely, 93 to 
the younger Daughter of theſaid A. B. foꝛ the term of her life;o2 otherwiſe to grant 

a Rent oz pearly payment of 28 pounds , with Clauſe of Diſtrels in the laid 
g 6 Tenements, to the ſaid K. his Daughter, foz and during the term ok her 
natural like. 7251 | n n R 

Oyꝛ thus; Nevertheleſs it is always pꝛobided, That it hall and map be lawfull 
to and foz the ſaid A. B. at his pleaſure to make any Leaſe oz Veales fo term of 
thee Lives, oꝛ one and twenty pears, oz under, to any perlon 02 perlons whatſoever, 

of all and ſingular the laid Pannoz of N. oz any part thereof „ other than the Site 
oz DemeſnALands thereof, whereupon the old and accuſtomed pearlp Bents oz 

more hall be relerved, to continue during the lame Leaſe 02 Leaſes to be had 9: 
made, [and ſo it may be after any luch manner z and that all ſuch Leaſes, 
G2ants, Deviles and Eſtates ſo to bemade ſhall be good and available in Law to 
all intents and pürpoles: And that at all times krom and after the making; pf 
ſuch Leaſe oz Leales, Gzants, Deviſes oz Eſtates, this Convepance oz Aſſuranck, 

and all other Conve pances and Aflurantes dependent hereupon, and made foz the 
ſtrengthening and cozrobo2abing hereof,” ſhall be, and the laid C. D. and his Heits 

and Aſligus, and every of them, and all and everp other perlon aud perſons then 


71 


anding oꝛ being ſeiſed of oz in the pꝛemiſſes lo to be demiled, letten, deviſed: 


charged, oz any part thereof, ſhall ſand and be ſeiſed thereof, and of every part 
thereok, as fog and concerning onely all ſuch part ann ſo much ol the pzemiſſesſo 
to be demiled, leaſed , deviſed oz chargrd as gfozeſats ;: to the ule of all and every 
ſuch perſon aud perſons, their Executozs, Adminiſtratozs and Alligng, to whom 
any ſuch Leaſe, Eſtate oz Charge ſhall be ſo made thereof,aud accozding to the true 
meaning ofthe ſame Leaſe oz Leaſes, Deviſe oz Charge, and of «ay (>a ; fo 
always as the ſame Leſl&es, their Executozs, Adminiſtratozs and Alligus; and 
every ot them, and the ſaid Deviſees do well and truly yield and pay, o2 cauſe to be 
pielded and paid, the ſeveral Rents and Services in the ſame Leaſe and Xeales, 
and every of them, ſo reſerved, to ſuch perſon and perlons fo2 the time being; as 
by the intent and true meaning of thele pꝛelents is to have the next and immediate 


"* Reverſſon 02/Remainder ofthe ſaid pꝛemiſſes lo to be leaſed oz deviſed, at the days 


and times to be compꝛiled in the laid Leaſes oz Deviſes: And after the expiration of 


the ſaid Leaſe oLeales, oz Effate oz Charges, and every of them, as they ſhall fe-* * 


verally end oz determine, then that this Conveyance, and all the ſaid other Con- a 
vepances and Allurances dependent, ſhall be and enure, and the ſaid C. B, and his” 
VYeirs,and the ſaid A. B. and his Vers, and all aud every other perſon and perſons 


» > 


then ſtanding oz being leiled of 02 in the ſaid pzemifles ſo ta be demiley; letten; de⸗ 


viled oz charged, oz any part thereof, ſhall at all times from thencefo)th ſtand and 
be ſeiſed of and in the lame, and every part thereof, to ſuch ules, purpoſes aud 
intents, as hath been befoze in thele pꝛelents expꝛeſſed and declared , and by the 
true intent and meaning of theſe pzeſents they ſhould oz ought to haue done, if 
no ſuch Leaſe oz Leaſes, Deviſe oz Charge thereof were made, oz at anytime ha 
— made, any matter oz thing to the contrary thereof in any wile notvüth⸗ 
anding. 5 V 
Pꝛovided always , and it is farther concluded, meant oz agried by and betwern 
the laid Parties to theſe pꝛelents and their Heirs, That if the ſaid A. B. at any 
time hereafter during his life, thallbe minded, upon whatſocver cauſe oz occaſion 
leming meet oꝛ convenient to him, to adnull, make void, alter oz change the ſe 
oz Uſes, Cate oz Eſtates, oz any of them, limited, raiſed, implied, intended oz 
made 
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made by theſe Pzeſents, touching all the laid Pannozs and Pzemiſſes contained in 
theſe Pꝛelents, oꝛ elſe touching ſome part oꝛ any part thereof, oz any part thereof 
onely, and thereupon by any Writing ſtbfcribed with his Name and ſealed with 
his Seal in the pzeſence oftwo oꝛ moze Witneſles,.and delivered to the ſaid C. D. 
93 his Heirs, oz by his Writing under his Seal, and in any of the Courts of Re- 
coꝛd of the Kings, oꝛ his Heirs ozDucceſſo2s,to be inrolled, do and ſhall ſigniſie and 
declare that his intent & pleaſure is to revoke and make void the Ales, and Intents 
and Cates, oz any of them limited and appointed in oz by theſe Pzeſents,tonching 
the ſaid whole Pzemiſſes,o2 touching ſome oz any part thereot; That then, and from 
thencekoꝛth, all the Uſes, Behoofs,Jntents and Cſtates made, limited and appoin- 
ted in oz by theſe Pꝛeſents ſhall be utterly void and of none effec, touching all ſuch 
part and ſo much of the ſaid Pzemiſſes in and concerning which the ſaid A. B. ſhall 
fo ſignifie and declare, that his will & pleaſure is, that the Ales, Behoofs oz Eſtates 
afozeſaid, oz any of them, ſhall be void oz of none effec; and that then the ſaid 
parties, and everp, any oz either of them, and all and every other perſon and perſons 
that now ſtand oz be ſeiſed of all and ſingular the ſary Pannoꝛs # Pꝛemiſſes, oz of 
oz in any part thereof, fhall from thencefozth ſtand and be ſeiſed of all and ſingular 
the ſaid Pannoꝛs andPzemiſſes in which the ſaid A. B. ſhall ſo ſignifie and declare; 
that the Uſes, Behoofs oz Cftates afozeſaid, o2 any of them, chall be void oz of none 
effect, oꝛ ofſuch part thereof in which the laid A. B. ſhall ſo ſignifie and declare, that 
the Uſes and Cikates afozefaid, oz any of them, ſhall be void and of none effect, to 
the uſe of the ſaiv A. B. his Heits and Alligns foz ever, any thing herein afozeſaiv 
to the contrarp hereof notwichſtanding. 8 He 

Oz thus; Pzovided alwates, and tt is neverthefeſs covenanted and agrey by 
\ theſe Pzeſents between the laid parties thereunto,foz the Conſlderations afozeſaid, 
that foz the Pzeferment æ Advancement of other Childꝛen of the ſaid A, B. and foz 
the Paiment ok his Debts oz Legactes, oz anyother neceſfary purpoſe, ic ſhall be 
tawfull to and foz the ſaid A. B. together with the katd C. D. at any time hereafter, 
during the life of the ſaid A. B. together with 1 by the jopnt conſent and agree- 
ment of the ſaiv C. B. and by their jopnt Ded ox Mriting invented, under their 
Hands and Seals, and to be inrolled in any Court of Recozd of the King's Paje- 
{tp oz his lawfull Succefſozs, to make void anv'ffuffrate any of the Uſe oz Ales, 
Eſtate oz Estates in thefePzeſents above mentioned, expꝛelled oz declared, onely 
fo2, ok, oz in any ſuch part '0z- parcel ofthe Pꝛemiſles as by che laid A. B. ſhall be 
thought met and convenient, and by the laid Mrfting indented and inrolled ſhall be 
expꝛelled, limited and appointed, and not-otherwſe And thereof bythe laid Mri⸗ 
ting indented, foto be inrolled, ok new to declare, limit oz appoint any tuch new oz 
other Uſe oꝛ Uſes, Eſtate oz Eſtates, as tv the latd A. B. 1 1 C. D. thall be 
thought meet and convenient, and by the Writing invented the | 
declared, and none otherwiſe; any thing in theſeP2zeſencs contained to the contrary 
hereof in any wile notwithftanving: And that immediately from and after ſachnew 
Declaration;Limitation and Appointment ok any new oz other Ale oz Ules, Eſtate 
0; Eſtaces,of oz in any part oz, parcel of the Pꝛemiſles tkting indented, ſealed 
and inrolled as gfoꝛelaid; Foe Ute vz Uſes,” Eftate oz Ettates of luch and ſo 
inch onely of rhe P2emilles whereof any fuch new Declaration, Limitatlon oz 
Appdintment ſhall be ſo havandniqve, and the faid A. B. his Heirs aud Aſſigns, 
and alt other perton and perſons, theit Heirs and Alligns, which at any time here- 
after thall Kartd and be ſeiſey'of v2 in furh v2 ſo much ak the Pzemilſes whereof any 
fuch ngwDeclaration,Limiting and Appotiitivg ſhall be ſo hay & made, ſhall Fany 
and be telle thereof to the uſe of fitch perſon's; perſons, anvtoſuch Uſe; Convirt- 
dds and Intents onely as ſhafl be mentioned and expꝛelled in the ſaid peu. in- 

e.; any thing above m en⸗ 


denten and inrolled, znd to none other „ 
3; thaff ar any time o2 times here⸗ 


tioned to the concrary thereofty any wilt u anding. 

„Or thus byiefly ; Pzovtved, that if the ſatv A. k | | 

after, W Writing oz Writings th his file⸗ time lealed with his Seal, and fub⸗ 
ſcribed with his ame, and by him publiſher in t e pꝛetenre ot two oꝛ moꝛs credible 
Witneſſes; expiets and declare thar all oz any ok the laid Uſes limiter to the Heirs 
of his own bodp, oz to the ſaid R. D. oz his Meirs, as to all oꝛ any of the ſaid yes 
miles, 


H be expꝛeſled and 
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miſſes; ſhall ſtand, oz be changed, altered, revoked oz determined; that then, and 
from thencefozth,the ſame Uſes and every oz any of them, as to all and every oz any 
of the laid Pzemiſles, with their Appurtenances , accozding to ſuch Erpꝛeſſion oz 
Declaration of the intent and meaning of theſaid A. B. and in ſuch manner as he 
ſhall ſo expꝛels and declare, ſhall ceaſe, oz ſhall be, oz ſhall ſtand changed, altered, 
revoked oz determined accozdinglp ; any thing in theſe Pꝛelents befoze contained 
to the contrary in any wiſe notwithſtanding. | 

Oz thus; Pꝛovided that A. B. ſhall be minded oz diſpoſed to have again the ſaid 
Pannozs 02 any part of them to him oz his Yeirs, oz to alter, change oz make void 
the ſaid Feoffment oz any Uſe of the laid Pannozs, oz any Eſtate that ſhould grow, 
92 ſhall be executed bp reaſon of any Uſe oz Uſes in any of the ſaid Mannozs, oz 
ik he ſhall be minded to give oz diſpoſe the ſaid Pannozs oꝛ any part of them in any 
other manner than they are befoze limited;and hereupon the ſaid A. B. by his Mri⸗ 
ting lealed with his Seal, and ſigned with his Hand, ſhall notifie and ſignifie his 
will and pleaſure to the ſaid C. D. his, cc. That then, after ſuch notice in ſuch a 
Writing as befoze, ſuch and ſo many of the Mannozs whereof he ſhall make ſuch 
notice oz ſignification in ſuchWriting ſhall be altogether revoked and made void; 


And it ſhall be to the uſe of the ſaid A. B. and his Heirs, and ſhall ſtand and be ſeiſed 


thereof ts the ule of him and his Heirs: The Leaſes made in fozm afozeſaid alwaies 
excepted and fozepziſed, any thing herein to the contrary in any wiſe natwith⸗ 
ſtanding. | | 
Pzovided nevertheleſs, and upon condition, that if the ſaid A. H. his Deirs, Er- 
ecuts2s, Adminiſtratozs oz Aﬀligns,oz ſome oz one of them, ſhall not and do not well 
and truly ſatisfie e pay, 02 cauſe tu be paid unto the ſaid Sir J. C. the pounger, his 
Executozs, Adminiſtratoꝛs oꝛ Alligus, oz ſome oz one of them, the ſaid full ſumme. 
of 3870 li, of good and lawfull monp of England, being the reft and reſidue of the 
ſaid meationedſum of 4 470 li. befoze ſpecified, at, in oz upon the ſeveral vaies of 
paiment hereafter herein in that behalf lpeciſied, and in manner & fozm follswing, 
accozding to the tenoz and true intent and meaning of theſe Pzeſents; that is ta 
+ ſap, the ſumme of 4.00 li. tponthe 0 of December, &c. Land lo foz the reſt, as it 
is to be paied,and the place of paiment:] That then, and immediately from thences 
fozth, as well the Uſe , Eſtate. and Intereſt of the ſais A. H. and his Heirs and 
Aſſigns of oz in the Pannozs, -#c, by fozce and means of the ſaid covenanted oz iu⸗ 
tended Convepances and Aſſurances, and of theſe.Pzeſents, and every oz any of 
them, ſhall abſolutely ceaſe, end, and be merely and utterly fruffrate and void; as 
alſo that the ſaiv covenanted oꝛ intended Conveyances 02 Aflurances, and every of 
them lo, oz in any manner, to be-hav,mane,acknowledged, levied oz executed by the 
ſajdSir J. C. the Father, ir J. C. the Sou,and D. A. his Mife, ir D. D. c. M. 
is Mike, cc. oz anp of them, their oz any of their Yeirs,of oz in the ſaidgannoꝛ, xc. 
all be, and ſo foz ever hereafter ſhall be adjudged, conſtrued and taken to be to any 
fo2 the onely uſe and behoof of the ſai Sir J. C. the younger, his Peirs and Aſſigns 
foz ever, and to none other ule, intents oz purpoſes whatſoever. And furthermoze, 
that all and every other perlon and perſons, and his and their Peirs, and every of 
them, to whom anp of the laid covenanted oz intended Convepances oz Aſſurances, 
02 anp of them, ſhall be ſo had oz made as afozelaid by fozce hereof,aud of theſe Pꝛe⸗ 
ſents, hall ſtand and be ſeiſed of and in all and ſingular the ſaid Pannozs, cc. to 
the onely ſole and pꝛoper uſe of the laid Sir J. C. the younger,and the Heirs ofche 
ſaid Sir J. C. the pounger foz ever, and to none other uſe, intent oz purpole what- 
ſoever. And allo that then and from thencefo2th ic ſhall be lawkull to & foz,che ſaiv 
Sir J. C. the younger, and Dame A. his Wife, and the Heirs of the ſafd @it Jolin 
Cuts the pounger,and every of them, into all and ſingular the ſaiv Pannozs,Lands, 
Ec. and every of them, to re-enter , and the ſame and every part thereof.co retain, 
re-poſſeſs and have again as in his and their fozmer Cate;anything iy theſe Pꝛe⸗ 
ſents contained oz otherwiſe to. the contrary thereof notwithſtanding. Os 


Other Pꝛoviſoes and Covenants map be uſed in thele caſes: As that the Contt- 


ſoz may demile part of the Pzemilles fes the patment of his debts, and that the Co- 
nuſgs ſhall then ſtand ſeiſed of the Land purchaſer to the uſe of the Purchaſozs. 


N of 
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Rewocations. 
of Uſes i former Indentuves wentioncd according is the 
ere thendy given, 

bis Indenture made, &c. between E. S. of S. in the County of L. Etauire, of the 


vue part, and R. H. T. T. I. B. and H. H. of the other part. Witneſſeth, That where- Ft b. 


as the laid E. S. did heretofoze by his Indenture, bearing pate, æc. made between him 
the ſao E. S. of the one part, and J. O. of O. in the laid County of :;@ſquire,of 
the other part, covenant, grant and agresto and with the ſatd J. O. his Cxetutoʒs and 
Adminiratozs, that he the ſaiv E. and his Heirs, in ſuch manner and fozm as by the 
faid recited oz mentioned Judeutures is covenanted and agred , ſhould and would 
convey and allure, 02 cauſe to be conveyed and aſſured unto the Right Bongurable 
H Earl of D. ſithence deceaſed, and to the ſaid R. H. I. T. cc. and their Peirs, and 
to the Durvivoz of them, e his Veits,all and ſingular thePannozs of S. B. and S. in 
the laid County of L. and alſo all x ſingular Suits, Deigntozies, Services, Fran- 


chiles, Pziviledges, Court-leecs,Perquiſtces of Courts and Lets, Uiew of Frank- 


pledge, x that to Uiew of Frank-pledge appertainech, and all Appurtenances, Emo⸗ 


' ments and Yereditaments whatſoever unto the ſaid Pannozs and Lo2dſhips oz 


unto any of them belonging e appertaining, and alla all and ſingular his Bannozs, 
Meluages, Lands, Tenements and Yerevitaments whatſoever within A — 


Towns, Townchips, Fields, Hamlets, Pꝛetinits and Territozies of S. H. A. and O. 


and elle where in the County of L. to the ſeveral uſes, intents and purpoſes, agreæ⸗ 
ments, limitations, liberties, pzoviloes and conditions in the ſaid mentioned oz re⸗ 
cited Andenture mentioned, expzeſled and declared, and to no other uſe, intent oꝛ 
purpole in any wile : 20“ Cin | + 5 
The particulars of which laid Uſes do moze plainly appear in and by the laid 


mentioned 03 recited Andenture, Relation thereunto being had oz made: - - 


NJIn which ſaid recited oꝛ mentioned Indenture of the 35 year of her Vighneſs 
reigu, there is nevertheleſs contained and compziſed.onePzoviſo oꝛ Clauſe to the te⸗ 
no; oz effecthereafter following; that is to ſay, Pꝛovided nevertheleſs, qc. reciting 
the Pzoviſo of Revocation verbatim. n | | ; . 
Now therefoze it is agreed by and betwixt the parties to theſc Pꝛeſents, and the 
faid E. S. accoꝛding to the tenoꝛ, power oz 1thertie of the ſaid Pzoviſs , being fully 
minded, determined and reſolved, to alter and determine the Eſtate g Eſtates limi⸗ 
ted in iſe in o2 by the laid mentioned Indenture of the 35 pear of her Yighneſs 
Reign unto I. S. of B. and the Yeirs males of his Body, and allo the Eſtate and 
Eſtates limited in ule in oz by the laid recited Indentures unto J. S. foz term of his 
life, without impeachment of Watt , and after his deceaſe then to E.S. ſon of the 
ſaid J. and the Peirs males of his body lawfully begotten; doth by theſe P2eſents, 


and byfozce, and acco2ving to the ſaid Pꝛoviſo befoze recited,oz the power 02 liberty Revoc:riow: 


thereof, revoke, repeal c determine all and every the ſaid. Eſtate and Effates in any 
'vile limited in ule in oꝛ by the laid recited oꝛ mentioned Indentures unto the ſaid 
J. S. of B and the Heirs males of his body lawfully hegotten, and alſo all and every 
the Eſtate and Eſtates in oz bp the ſaid Indentures limited in ule unto the ſais J. S. 
foz term of his life, and all and every the Eſtate and @ffaces in 0z bythe ſaid reciced 
92 mentioned Indentures limited in uſe unto the ſaid E. S. Don of the ſaid J. æ the 
Heirs males of his. body lawfully begotten, of, in, oz and concerning all and every 
the Pannozs, Lands, Tenements and Pereditaments,with their and every of their 
Appurtenances, in any wiſe compziled, contained oz ſpecified in oꝛ by the laid men⸗ 
tioned op recited Indentures. | Ee 


And likewiſe the ſaid E. S. duth hereby limit, yubliſh and declare, accozding to the Declaration of 


tenoz of the ſaid recited Pzoviſo, andthe power and liberty thereof, that all any Uſes. 
every the Eftates in any wile, manner oz fozm limited in uſe in 03 by the laid men⸗ 
tioned Indenture of the 25 year of his Pajeſties Reign unto the ſaid T. S. and the 
Heits males of his body — alſo all & every the Eſtate & Estates 

n in 
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in any manner oz foꝛm limited in ule in oz by the lald mentioned Indenture unto 
the laid I. S. foz term of his Life without impeachment of Maſte, and all and ederß 
the Cate and Eſtates in any wiſe, manner 97 02m limites in ule in oꝛ by the laff 
mentioned Andenture unto the ſaid E. S. Son ot the (aid J. and the Heirs males of 
His body lawfully begazten, Mall am chancefosth vey apy cencerning all any 
everp the Pannoz , Lands, TLenemengg and Berepicametits, with cheir appurte⸗ 
nances, in anp wile compꝛiled, contained oz ſpecified in the ſaid recited. Indencure 
of the 33 pear of her Yighnels's Reign, ſhall ceale,vecermine,be fruſtrate, vain q of 
nofarther effect oz continuance in Law, anp the limitations of Wſe o2 Utes in the 
ſaidmentioned Judenture, oz any other matter 02 thing whatſoever to the contrarp 
in any wiſe notwithfanding. - 1: i iy: 
And that all and iu the fat das, Lands, Tenements and Verevita- 
ments afozeſaid , with their and every of their appurtenancep, and che anely ule 
thereof, ſhall from hencefozth remain, continue and be unto che ſaid E. S. party ta 
theſe pzeſents, and his Veirs foz ever z aud not in anyſoze, manner oz fcam unto 
the ſaid T. S. aud theYeirs males of highodp,noz ta the ſaid I. S. foxtermeothis lite, 
noz to the ſaid E. S. Don ofthe ſain L aud the Peirs malesof his body lumſulip te 
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6. i #2133 SY 673 Log Kain IH, v4 i, nen 
Io all to whom theſe preſents ſhall come, E. S. of S. in theCotmty of L; Eſquire 
. ſendeth grieting. Know pe, that Ache ſain E. S. having helme che making hereof 
revoked, reduced ann reveſted the Eſtate of Anheritance of all and flugalar mpPans 
noꝛs, Peluages, Lands, Tenements and Pereditaments whatſvever;withthe apy 
purtenauces ſituate, cc. in ann to me the; ſaid E. S. and mpYeirs, 'foz/bikersgouy 
. cauſes anp-conſiderations me thereunto moving,have given,grantedanvcoufirmey; 
and by thele pꝛelents do give, grant and confirmunto A. B. of, ac. ann R. L. of; oc; 
all and ſingular my Pannozs, Peſuages. Lands, Tenemencs and Pereditamentz 
whatſoever, with the appurtenances, To have and to hold the ſain a. 
unto the laid. A B. and R. L.theirYeirs and Alſigns, to the ſeveral uſes, behoofs,in- 
tents and puxpoles hereafter in theſe pꝛeſents ſpecified, and to none other uſe,incent 
.  oz-puryole whacſoever ; that is to ſap, ta the onely, ſole and pzoper uſe and behoof 

of me the laid E. S. and my Heirs and Aſſigns foz ever. In witneſs, &. x 


Another Deed: of Revocation. 


To all, &. A. B. of ac. greeting. Whereas,xc. [KecitetheDeed of Uſes] Know 
ve, that I the ſaid A. B. am fully minded, viſpoſed # determined to revoke, annull, 
determine and make void all and every the ules, limitations and intents named, 
limited, alligned oꝛ appointed in and by the above-mentioned oz recitedInvencuces, 
bf, in o to any Bannozs;: Meluages, Launs, Tenements and Veredicameats in 
the faid'Cotnty of S. with their appurtenances in the laid Jndenture ſpecified; to 
any perſon 02 perſons whatloeverz and bythis my Writing under my Seal, and 
ſigned with my hand in p2eſence of A. B. C. D. and E. F. the lawful and crevible 

itnefles; do declare, publich, limit, pzonoynce and appoint, that all and ſtugulat 
the ſaid uſes declared, appointed, mentioned and limited to G. H. cc. and all and 
every uſe anduſes mentioned, limited oz appointed $0 any perſon oz perſons in and 
by the laid recited Indenture, ok, in oz to the laid Bannozs, Lands, Tenements and 
Hereditaments in the ſafd County of S. 03 of, in oz to any part 02 parcel thereof, 


Hall be void, determined, revoked and ok none effect. - _ : 
And Athe ſaid A. B. ds determine and tevohe by theſe pzeſents all aun everytht 
uſes afozeſaid ot, foz oz concerning the laid Pannozs, M ands, Tenements auntzere⸗ 
dicaments in the laid County, anꝝ thing in che lain Andentures contained, 2 avy 
a 03 acts, thing oz things whatſoever han, made, o) ſufferedto be vone by me heres 
kokoze tothe contrarp in any wile notwithſtanding, &. In witneſs, Ser. 0 


2 1 
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A Clauſe of Revocation, 


Pꝛovided always and upon Condition, That if the laid A. B. ſhall at any time 
hereafter during his natural life tender oꝛ pay unto the above-named C. D. oz to 
any perſon. oz perſons to his uſe, the ſum of, xc. oflawfull Engliſh mony, with 
intent oz purpole to fruſtrate and make void this pꝛelent Dex and the Eſtate and 
Eſtates thereby conveyed, limited, raiſed oz allured, that then aud from thencefozth 
this pꝛelent Deed, and all and every the Uſes, Limications, Eſtates, Gzants, Ar- 
ticles and Agreements therein oz thereby mentioned, limited, raiſed, oz in any ſozt 
appointed, and the Execution thereof, ſhall be abſolutely voin, fruſtrate, and of none 


1 1 


effect in the Law, any thing herein contained to the contrary, t. 
A Proviſe for Revocation of pan. 


P2ovived always, and nevertheleſs it is the true intent and meaning ok all the 
laid parties to theſe pꝛelents, That if the ſaid E. S.ſhall be minded to determine at 
any time during his natural life the Eſtate and Eſtates limited in uſe in ſuch ſozt 
s is afgzeſaid, to the laid T. S. and the Yeirs males of his body lawfully begotten, 
and foz default of ſich. Iſlue to the ſaid I. S. foz term of his natural life, without im⸗ 
peachment of Maſte, and after his deceale to, cc. and ſhall alſo by his Deed indent⸗ 
ed at any time hereafter to be made between the ſaid E. S. of the one part, aud the 
ſaid R. H, T. T. e the ſurvivoz ot them, okthe other part, oʒ by his laſt Mill and Te⸗ 
ſtament in Writing under his Hand and Heal declare and limit the lame, oz ſuch 
other Uſes as ſhall ſeem met and convenient to the laid E. S. that then and from 
thencefo2th the Eſtates and Uſes limited and appointed betoze by thele pzeſents - 
tothe laid T. S. to ceaſe and determine, and be utterly void, as though the lame had 
never been made, limited oz appointed. 2 


5 Proviſoes. 
320vided alwaps, and nevertheleſs it is covenanted, granted, condelcended and Power to male 
| fully agreed by and between the laid parties to theſe pꝛelents, That all and every Lcaſes, 
Leaſe and Leaſes, Demiſe and Demiſes, Gzant oz Gzants, to be had oz made by : 
the laid A. B. during his natural life, by his Dev oz Deeds indented to be made be- 

crc him the laid A. B. o the one part, and any other perſon oz perſons of the other 
part, the one parc whereof to be ſigned and ſealed wich the Hand and Seal of the laid 

A. B. of the laid Mannozs,#c. oꝛ of any of them, oz of any part oz parcel thereof, foz 

term ok Pear oz Yedrs, Life oz Lives, whereupon the old and accuſtomed Pearlp 

Kent oz Kents of the laid Pannozs, æc. lo to be demiled, oz moze, ſhall be reſerved, 

and yearly payable during luch Leaſe oz Leaſes ſo to be made, ſhall be good, ſure, 
Fffectual and available in Law foz and during the ſaid terms: And that all and every 
perſon and perſons unto whom ſuch Leale oz Leaſes ſhall be made, their Executozg 

and Aſſigus, ſhall oꝛ may peaceably andquietly have, hold, occupy and enjoy the 
Lands, Tenements and Yereditaments with their Appurtenances, ſoto them oz 

any of them to be granted, demiled o2 letten, accozding to the effect and true mean⸗ 

ing of his and their ſaid Leafes and Gzants: And that the laid C. D. ec. their 

Yeirs, and every other perſon and perſons, and his and their Heirs, as ſhall be then 
ſeiſed of ſuch of the pzemilles as ſhall be ſo demiled oz granted, krom time ta time, 

all ſtand and be ſeiſed of and in ſuch part and parts of the pꝛemiſles which ſhall 
fo:tnne to be fo letten, demiſed, oz granted, as afoꝛeſaid is mentioned;and the Con⸗ 
veyante and Aſſurance ſo to be made as is afo2eſaid ſhall be, and be taken co be, to 

the ule and behoofof ſuch Leſſe and Leſl&es, and Gzante oz Gzantees, their Exe⸗ 
tutazs, Adminiſtratoꝛs and Aſſigns, foz and during ſuch terms and incereftsas ſhall 
be lo had oz made to any ſuch perſon and perſons by the ſaid A. B. accozding to the 


* 


true iutent and meaning of theſe p2efent Indentures, cc. 
Pꝛobided alwaps, xc. That it ſhall aud * be lawfull to and fo the ſaiv A. B. 41 
: n 2 


Of Fine aul Recovery. Chap. 3. 
alltimesaudCromtineeto time during his Life as well to grant, conpe and affire 
che Pam |» An um park oz e e eee 

ns ble che Jainture aud Jojutures of any Tawfull Wi 
of b nee che rene aud avantement ok any 2 — 
Daughters w_— A,B, fo aud nttring ſnrhCffate +Cffater 
OP m as hall en . the lid . 


4 Ane e Heir to make ny 5 
. deceaſe ofthe ſaid A. B. 1 oe and hey Ste ge 


—— 
unt exceeving the value of, xc. bp the year, ab 0! 
＋ e EC. Amas exe ten and fore = Ted)”. 


Chontany Ache Reruninde? wer, end dltpuntatle nt Maſtk) to and fa 
tuch bislawfid Wife; andfltkewile to tonvey z a eanppPartas 
—— —— che ancient Rent and value of, æc. above'atl 

h — — 35 eee extepted) to an ot᷑ the younger Sou az Dos 

—— {without 2 atuver over, aud not viſpuniſhable sf Mate) 

£ an bey any part oz parcel of che premiſfes{except hefogr 

—— whatever oz andduring.ſo-many yearsas:che 

— Gall oz map be Agnien, xm ſed had m taken. of the Rents, Iſlues and 

ges Gere, to che uſe ofthe Daughter 03 Daughters of the body of. the laid C. N. 
e te Lagocton g aud f theirpzefermentandavvancement in Marriage⸗ 


| Ha be, and the laid Rerovers2s'andtheir Deirs, awd 
che bw aur fervivas of chem and their Heirs, and all and every: otherperlon 
hall baue any Eſtate oz Free-hold of Inheritante ok, in oz to chepꝛe⸗ 
aniles, 03 an part thereof, all tand and ke ſeiſed.of and in fuch part audpattel > 
———— — allured oz conveped by the laid · C. Q. faʒ ſuch in⸗ 
tente Fpurpoles,audin manner t fm afozefaiv, to fuch uleg æantents as the ſaute 
"Hall ve ümteedlared os appointed-unto by the ſaid C. N. ſo that his ſaid Derla⸗ 
— and gintment thereof be accozding to the purpozt, te 
d intencatchis Jzoviſo, and not othermiſe. 
Awd £0 altuaaps that any J ture, Leaſe.o2 Leaſes, Eſtate o Eſtates, made'lp 
bis: votan anp viſe ve impaired, troubbed oz harthy 
7 convepancs 82 allurance ſo to be made by the laid C. D. ic. | 


Far the Heir to mals Leaſes. 


Den. vr. Chat it Hall and may be lamful ta aud fo2 the ſaid C. D. from fime 
ume, mati times uam aud after the death of the. ſaid A. B to deaſe + demile 
—— 8 chety 03 anppare.0z parcet:thereof, (except, Ec.) to any perſon 02 

hrt ec and during ſuch Eſtates onely, ànd in ſuch manner and 
m, gualicy , condition an Regt. £o all intents and purpoſes,as Tenant in Tall 
s exalt co doe by che Atatute made fn the 32 year ok the late King . 8. ana nat 
atherile; ſo altuzps aztherebp any Iofywre uz Jointures,Leaſeso2 Leaſes,Cffate 
8 de the Cid A. R, ſhall not in any wiſe be traulen, 
har 835 paired: And from and afterfachWemiles anvLeaſcsſo tobe man byche 


4 Wa he, and the ſaid Recoverozsand: * 
e of Then! , an ſtand andbedcifed.of an in uh ee 
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and ſo much of the y2emilles as-ſhall be ſo leaſed oz demiſed by che ſaid C. D. to the 
ule and behoof of ſuch, Leffe: ann Nelles, actowing” to the kozm any effect of the 
ſaid LeaſeandLeaſes,l long'as the ſaw'Lefſ& unn L eſſergz ſhall at alt ttmes well 
amd trulp pay,ſatisfie and do co ſuch. perſons as chall toꝛ the time being hate the im⸗ 
mediate Neverũion 03 Reminder of the pꝛemitles to be leaſed and veniiifey 


; natnper ot dhe pre leaſed and vemifey, at! 
Kencs,Duttes,Paimeuts aud Services whitfoever, reterver limited oz appoin 4 
long as any carh Nell 


ed be paid 03 done in og by ang tach Leaſe oz Leaſes, and ſo 

aul elſirs ſhall not commit 04 do any wilful Waſte in ox upon che pzemilles lo re 
de leaſed ox demtled 5 and after ta the ules and intents in chele pꝛetent Indentures 
exp2elled and declared in ſuch manner, kam, oꝛder and vegre as chep be bef9ze ex- 
pelled, limited and appointes, ex. rr 


rer Liberfie i mals Teaſer, * 


Pꝛovided nevertheleſs,aud the ule, intent and purpole of thele p;eſents, and ol 
the. lald intenden Fine and Fines, Convepance and Convepances, is, and ſo here⸗ 
after ſhall be, and may be taken to be, chat it ſhall and may belawful to ann fog 
the laid A. and K. at any time oꝛ times during their joint lives by their Deed oz 
Derds, as alla to and foy the laid K. after the death ofthe lain A, at anp time oz 
mes during her like, by her Derd oz Dans, ta vemtle, leale, oz limit the uſe of luch 
the Lenements ox Perevitamency, parcel bf the ſaid Pzemilles, which within the 
ſyace-of feven pears now latk patt have bin uftally letten oz emjoped in Farm to oz 
R e „Ls have and to hold, koz and during the term or this 
Mes od under, fit N And not in Neverllon, oz fo; and during the term of 
zr pe ö under, from the making, oz fromthe vay of the making thertol in Mol⸗ 
ſeſſion, and not in Reverſion. 2 12115 © eee 
And it is ard, that the laid intenven ine and Fines, Convepance and Con- 
veyances befoze coveng 1 02 agreed t6 be hereafter had oz made, ſhall enute and 
bes and chall de conftrued and talen ſeverally and refpectively to make gun and ef- 
fcual all and every ſuch Leaſe, Leaſes and limitation of-Uſes, accyzding to the it⸗ 
veral Tenozsthereof, foz/and during tuch onely time ann terms to be refpectively 
compziſed in ) by ſuch Leaſe ;- Leaſes oz limitations of Uſes; fo that ehexebynk | 
thereupon. the pearly Rents & Services which have dien uſually anvpearipachin- 
the ſpace of leben years now laQpaſf pielded oz done fox uch Tenements ann He⸗ 
reditaments which ſhall fo happen to be leaſed ,/ yemiſed , oz limited in ule de re⸗ 
ſerved 92 agreed pu in oꝛ by ſuch Deed oꝛ Deeds to be and continue during ſuch term 
and ternis, lo to be demiſed oi limited in ule as atexelato, prariy vue and paiable 
alter the deceale of the laid A. ank. unto ſiich perſon and perſons to the time then 
being as ſhall ehen be Owner 02 Owners of the immsdtatenevernton vzKemaindey 
foz the time being ok ſuch the laid Lands, Tenements and Merevttaments fo tu be 
demtled oꝛ limited in ure; and lo chat tuch Laus and tenements lo to be demiled 
oy limited in ue hall and do, during the toucinuante ol lueh faiv leveral terms, ron⸗ 
inne and be, üpon reafonable tequeſt in chat behalf kulkicient, averr © liable tothe 
diſtreſs and viſtri ſles of every ſuch perſon and perſons fo the time being, fo having 
the immedikte Keverſton-62 Renrtinver of luch laid Lands, Terements andHere- 
ditaments lo to be demiſe. oz limited in uſe as afo2eſaiv, foz all and every the ar- 
trarages ot the lame Rents and Services which hall happen-inatipwile ta be un⸗ 
paid, tc, | 237% ; 


A Proviſo of Revocation inthe [ame Deed, 


Pꝛovided neverthelels and it is agred, that if either the laid A. R. and K. his 
Mike at auy time during their joint lives, oz the laid K. after the deceaſe ofthe laid 
A and in io ber then Widowhood, the the ſaid K. not having then concluded of 
oz fully determined to marry with any other perſon, ſhall oz do tender oz pay in the 
preſence of thieWitneſſes unto the laid A. B. and C. D,oz tothe ſurvivsz of them, 
to any of them, oꝛ to their oꝛ any of their Heir, the full ſum of 10 s. at the leaſt of 


good and lawfullmonp of England, of oz with intent oz purpoſe to revoke — 
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fruſtrate oꝛ void all oꝛ any the uſes afozeſaid ſo limited in o2-by thele pzeſents, unto 
all oz any che Son oz Dons, Daughter oz Daughters of the ſaid A Aan’ K. begotten 
oꝛ to be begotten, foꝛmerly iu oz by theſe pꝛeſents in any wiſe had oz made; men⸗ 
tioned 02 ſpeciſied; and ſhall and do thereupon at any time within ſix months next 
following after ſuch tender oꝛ payment, by their joint Died, oz Writing under their 
Hauds aud Seals, during their joint lives, oz by the Deed 02 Writing ok che ſais 
K. under Hand and Seal during luch her Widowhood as afozeſaid, reſpectively 
publiſh, ſignifie oz deelare their oz her intention and purpole fo2 the revoking, mas 
king fruſtrate oꝛ void all oꝛ any ſuch the Uſe oz Ules as afozeſaid; lo limiced in oz by 
thele pꝛeleuts unto all oz any the Son o Sons, Daughter oz Daughters of the ſaid 
A. and K. begotten oz to be begotten : that then and fromthencefo2th all and every 
ſuch Uſe and Uſes as ſhall be ſo ſignified, publiſhed and declared to be intended oz 
meant to be revoked and made fruſtrate, and all aud every the Eſtate and Eſtates 
thereby oz by means thereof ralled, had oz made, ſhall abſolutely ceaſe, be fruſtrate and 
void, as it the ſamt le oꝛ Uſes had never been limited, mentioned oz agra@dupon in 
ox by theſe pꝛelent Jndentures oz otherwiſe, any limitation of Ales in oꝛ by theſe 
p2eſents, oz any other matter oꝛ thing whatſoever to the contrary thereof in any 
wile notwithſtanding. In witneſs, &c. 120 7 5 | 
Foz the clole thus, if it be Tripartite, cc. In witneſs whereof, to one part of 
thele pꝛelent Jndentures remaining with the ſaid C. D. the ſaid A. B. and E. F. have 
ſet their Hands and Seals; to one other part of cheſe Andentures remaining with 
the ſaid E. F. the ſaid A. B. and C. D. have ſet their Hands and Seals; and to one 
other part of theſe Jndentures now remaining with che ſaid A. B. the ſaid C. DO. any 
E. F. have ſet their Hands and Seals. Given the day aud year firlt above witten. 
Ans theſe kind of Conveyances are ſometimegs alſo inſerted other Covenants and 
P2oviſoes to ſuch like purpoles as thele, viz, 4 . 
x. That the Lands conveyed oz to be conveyed are of ſuch a value by the pear, 03 
ſhall be and continue of ſuch a value by the peer. 5733 

2. That lo long as he on whom the Lands are ſetled ſhall peaceably enjoy them, 

that he ſhall pay ſuch and ſuch payments. 1 

3. That if any of the Land to be ſetled ſhall be recovered from him by one that 
bath a better Title, that then he that ſeccles it all pay to him ſo much moup, oꝛ 
as good and as much other Land, ds the value and wozth thereof, 

4. That if he that departs with the Land ſhailſertle other Lands of the like 
Eſtate, and in lieu of the fozmer, then the Eſtate limited in the firſt Lauvs to 
ceaſe, T& i : 

5. P2oviſo to make Leaſes uot exceving 21 years, ſo as upon ſuch Leaſes there 
be as much Rent reſerved as the Land is wozth ; and ſo long as the Kent is paid, 
that the Fine o2 Recoveries ſhall be to the uſe of the Leſl&s oz Tenaucs, and after 
ts the uſe of others, 17575 | 
6. To execute an Eſtate to the intent that ſuch a one ſhall have ſuch a Rent out of 
the Land, and that if it be unpaid he ſhall re-enter, and then the Fine, etc. to be to 
luch and ſuch ules, a nomine panz and clauſe of Diſtreſs foz not payment ofthe 


7. A Covenant to pay the Rent ſo long as the Land ſhall be enjoped without 


Eviction. 
- 'Thele and ſuch like Covenants and P3zoviſoes as theſe may be inſerted into ſuch 
kind of Conveyances. | | 
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GBargain and Hale of Land is ſaid to be a real Cöllkract of Häünozs, What, 
Lands, Tenements oz Yereditaments, foz Ponp, oz ſome luch like Conſt⸗ ; 
14 deration, whereby the pꝛoperty thereof is transferred from one man to 
another;fram the, Wargainoz to the JBargaine , q it is a real Colitract upon valu⸗ 
able Conſiderations fob the paſsing of Lands , Tenements oz Berebitaments by 
2 and inrolled within fix months after the date of it, without Livery of 
cifin oz Attoꝛnment of Tenants, Anp by this kinn ol Conderante bn Ded 
Land will paſs, albeit theſe wozds, [Lo have and to hold cheLarivitohtm — * b 
firs} be teft out ofthe Deed, ann albeit there he no Liveey of Seifin made upon 
 HeDred,02/Attomment 5 lo as it be by Ded imenten, ſealedand tnrolled, eichet 
inthe County where the Land llath, v within oue bf the uing⸗ Court put Reco2v 
at Weſtminſter, within fix months after the date of it. Plow. 30% COR. 2 part 
Inſt. 0. But fop this kind ot Allutanre, as it ia made by Dad ju the Country, 
not farther meddle with it here, otherwile than only with that part thereof 


To. 


* 


at is a Recozd, which is the Inrolment. of it, and az it doch relaceco thee ; 

ſhall refer it ta its pꝛoper place amonglk Daub in our Detond Part of this 

Monk, when we come to it, and there we ſhall have occaſion to-ſpeak farther to it. 
Foz the pꝛelent, in this plate, take thels few Generals about it. 
OT urn Denon ee | 
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ect. 2, .. Some general Rules Bout Bargain and dale. 


Rule. T Hat if the Bargainsz be in Poſſeſsion, this is a ready and eaſie way of 

woes iT: Allurance. But-otherwile it is a readier way by — 
reduceth and reftozeth the Poſſeſsion to the Feoffoz-, and palſeth the Land to the 
Feoff where the Feoffo2 is diſſeiſed, at. And the Inrolment is not pleadable as 
the Feoffment is, 19 H. 66. Coo. 2 part Inſtit. 672, 32 . 

. Chat ik one fox mony grant a Rent without any wozd'of Bargiin and Bale, Of a Ren 
andthe Deed be inrotley, the Rent will paſs without Attoznmient, - Cro. 3 part, : 
3. That Lands in London bargained and fold by Tenant in Tail, and the Deb Of Land in 
delivered, after the ſame year he mave Livery to him, the Lands paſs by ede Bar⸗ 
gain and Dale. Yelvercon 123, 124. | . e 
8 _ if a Bargain and Sale be void in part, it is void in all. -Brown!,. and id oy 2 

oldsb, 37. | . 1 8 . 
J. That as the very wozds Bargain and Sell are not n&dfill ts make fome de Her- 
Land paſs by way of Bargain and Bale where there is anJnrolmenc,fo Inrolment 4 — — 
is not neceſlary in all caſes ; as where a Reverffon is granted foz years onelp, there "94.5 — 25 
neither Inrolment noz Attoꝛnment are neceſſary. Cook 8. 93. in Foxe's Cafe, Attornment, 
5. That in cafe ok an Aſfurance by Bargain and Sale there may be Fraud oz Aſury, 
Uſurp, and chat it may be made void, as in caſes of other Aſſurances by Fine, _ 

crovery, 92 Deed. Stiles Rep. 288, 289, Dir Bridgman Rep. 23. But whether Uſes, 

t may he avoided to lap it was per Dureſs, is doubted. Die Moor's Rep, Caſe 128. 

7. That the makers ofthe Act of 27 H. 8. chap, 10. did not expe that any Land 


fer that Act ſhonld paſs by wap of Limitation ofUſe, ſave only Uſes upon Bargain 
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and ale, the which they did in the ſame Parliament allow afcer Inrolment. And 
they did pzeſume that little Land mould paſs that wap, foz that che Bargainte be⸗ 
ing in the poſt might not vouch by foxce of any Uarranty annexed to the Eſtate of 
the Land, Cook 1. 120. in Chudieigh's. Caſe. - | 
OT void as to the „ and will not bind her. Broo. Fairs Iorol; 14. 
; 10. 43. 
Plesding of as 9. That he that pleads a Died inrolled mult ſhew in what Court it is inroſtet. 
Inrelment, Croo. 2. 291. Yelverton 21232. 5 
x0, That the Ule of a Leaſe foꝛ years , foz never ſo many years, will paſs by 


Chanels need tg | 
ts Cre, PAwichove Iuraſnent. Opp; PQ Oo 
* 2 — - 4. = — . - 5 a —— — #\ 
$e&. 3. Inrolment where neceſſary, and how to be made. © 
R Þ touching the Inrolment of a Bargain and Sale, to underſtand the Lan 
omen fs 1 herein, take theſe thingg. 


ty, and how, 1. That to make a good a te fog way pf Bargain aud Dale foz Lany 
ts pals,this map be without this Jnrolment ot the Deed. But to make a good Eſtatt 
of Free-hold,oz Inheritance of Land by way of Bargain and Sale, ic mult have 
the Kequiſites of a DEndnnnn. *# 12 
— Ehe Wargainoz muſt be able to bargain and contract; he muſt be of Age, 
overt, cc. | SHS WTO 21 410 THE 3243 561 00 7 
3. It muſt be by Writing oꝛ Died, and not hy Print oz Stamp; in Parchment, 
not in Paper, not upon Lead, Mond os the like, Coo. 5. 20. 3 pert laſt. 67 2. 09 
reſolved in Parliament, Coo. on Lit. 35, 36. 6-217) 
4. It mulk be by Deed indenced, but ned not ſay Indenture. 
5. There mult be a good Contract and Bargain made. | | 
6. There muſt be a good Conſideration , and the like, dz which ſi in Diel. 
Coo, 2 part. Inſt. 672, 673.0 there mult be an Jnrolment of the Dev. Aud foz 
this it is pꝛovided by 27 H. 8. chap; 26. That no Lands (except in ſome Cazpoza- 
tions onelp) where by Cuſtom they may pals by wozd , wichouc any Deed, ſhall 
paſs from one to another by any Deed, whereby any Eſtate of Jnhericance oz Fre- 
hold ſhall be made oz take effect in any perſon oz perfons,to be made by reaſon one- 
Ip of any Bargain and Dale thereof, except the lame be made and done by Writ- 
ing indented, ſealedand inrolled in one of the four Courts, che Chancery, King's 
Bench, Commonepleas o Exchequer,oz elſe within the ſame County oz Co 
where the Lands ſo bargained and ſold do lie,befoze the Cuſtos.Rotulorum and twd 
Juſtices of the Peace and the Clerk of the Peace of the ſame County oz Counties, 
oz two of them at the leaſt, whereof the Clerk of the Peace is to be one; and the 
fame Jnrolment to be within fix moneths next after the ſame Wricing oz Died is 
dated. And this Statute was made in the ſame Parliament wherein the Law of 
' transferring of Uſes into Poſſeſſion was made, to the end that mens Lands might 
not ſuddenly and pꝛivately paſs upon paiment of a little mon in an Alehouſe. But 
in London Lands will paſs by Bargaia © Dale without Jnrolment, by the Cuffoni 
| ol the place. Yelvercon Rep, x23. Cook 2 part Inſt, 671, Moor's Rep, Caſe 128. 
word o 7. Tharthe words Bargain and Sell are not neceſſary, but may be ſupplied by 
Eis and Sell, £quipollent wozds, as a Covenant to ſtand ſeiſed to Uſe, Demiſe and Gzant in caſe 
not neceſſary. Df a Leaſe foꝛ pears, and the like. Coo, 8. 93.7. 40. 2. 33. : 
Aviinient 8. That ik a valuable Conſideration were given, albeit it be not mentioned, pet 
— good, foz it may be averred. And that allo upon this a Rent may be reſerved, 
0. 3.54 | Eos : 
Reverſion® 9. That by the wozds Bargain and Sell withoyt an Attoznment a Reverſion | 
| will not pals, Croo. 2. 210. Coo, a part, 672, But other things will paſs by equi- 
pollent meu And cherekoꝛe if one aliens, bargain and fell (without the wozd 
Grant) Lund in Reverſion to one and his Beirs foz monp, # the Deed is not inrols 
Atornment. led wit hin the ch months; in this cale , if there be Atcornment , the —_—_ 


Seck. * of Bargain and Sale. 


wil paſs by the woꝛd Aliene : but by the wozds of Bargain and Sale dnelp; without 
Fefozument, a Reverſion paſſeth not. Croo. 2, 210. 

xo. That if A bargain and ſel a Pannoz, to which an Advowlon is appendant, 
bp Indenture not inroled; by this wil not paſs the Advowlon, fo the Pannoz doch 
not paſs. And if the Father covenant with His Son foz Yonep to raiſe an Uſe, 
this muff be inrofled ; bur if it be foz Ponep and natural affeaton, oz foz natural 
affeciort onelp, it ned not be inroled. Broo. Caſe 240. Jenk. Cant 6. Caſe 68. 

But as to the Point of Jnrolmenc, where necefſarp oz not, theſe things are far- 
ther to be known in this place. „ 

1. That hu the Common Law Land might Have paſſed by, wozd foz he U'e 
dnelp paſf; hut now it mut be by Ded, ſave onelp fn ſome Cirits, Uillages, and 
Ancient Burroughs, where it paſſeth by Cuffom. Jenk. Cent. 5. 99. Dyer 229. 

2. That where Lands paſs foz Ponep onely,the Deed ought to be inroled; but if 
it be foz monep and natural affedion, it is not needful to inrol it, but the Land will 
paſs without it. Rolls Chief Juffice, Trin. 24 Car. B. R. Stiles 104. 

3. That if a Father, in tonſtderation of 10 l. paid to him by his Son, doth cove- 
nant to ffand ſeiſcd to his Uſe, no Uſe will ariſe without Inrolment. Coo. 7. 40. 
be 


Parchment, foz an Inrolment in Paper wil not be god. Coo. 2 part Inf. 673. 
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+ That the Jnrolment upon ſuth a Deed, ſo as to make the Eſtate to paſs, niuff Parchment. 


5+ The inrofled Ded muff be tndented, foz if it be bu Ded-poll che Effate will D:ed indent- 
d 


not paſs. Dyer 229. 


: ed. 
6, p Mul band and Wife:the Jnrolment was bp rhe Common Law hp the Puſ- Husband and 


band onelp : and be it inrolled foz one oz both, it will nct bind Her. Coo. 2 part e. 


laſt. 673. Bu an Infant it is avoidable at his pleaſure. Coo. 2 part Inſt. 673. 
7. It muſt᷑ be inroffed within ſix months of the Purchale and Sale. Dyer 229. 


But a Bargain and Sale map be god, without menticning of Penep foz the Con- Conſideration 


ſideration. Moor's' Rep. page 504. Caſe 687. And pet if it be laid to be fo2 divers 
Conſiderations, ft cannot be god without averment of Ponep given. Moor's Rep. 
569, Caſe 777. The ſix Ponths are to be arcounted, 


1. From the Date, and not from the time of the delivery of the Ded ; and from In what time 


the Date, and Dap of the Date, is all one. it is to b 
1. After the account of 28 days to the month, and no moze. | rolled. 


3. The Dap of the Date to be taken ercluſive, and fo2 none of the daps of the 
ir months. Moor's Rep. 40. Caſe 128. And pet if it he inroled the ſame day it bears 
date, it is god. Ik ft Hath no Date, then the Dap of Deliverp is the Date, and 
the fx months to be calf from thence. Mich. 37, 38 Eliz. Franklin and Garter's caſe. 
Coo, 2 part Inft. 674. 5 | -— | 

4+ If it be inrolled ann part of the laff dap of the fix months, it is lufficient, 
and ſo the Deed man be inroled within the ſix months, albeit either of the parties 
die within the time. | : 

And if the Deed be not thus inrolled, it is of no fozce at al. So that if one bar- 
gain and (ell his Land to me, and the Tres upon it; in this caſe, albeit the Tres 
might have ben ſold alone bp Deed without Jnrolment,pec nom, being not inrofted, 
becanſe the Sale is not god foz the Land, it ſhall not he god foz the Tres alſo. 
Indno ſubſequent Act will help in this taſe: Foz if one by wozds of Bargain and 
Sell onelp, without ann wozds in the Died of Gzant, grants a Revevſion, and the 
Dax be not inrolled, and after the Tenant doth attozn ; bp this nothing doth paſs, 

neither ſhall it enure as a Confirmation. de foz theſe things Coo. 5 1. Dyer 218. 
Coo. 11. 48. Moor's Rep. 41. Caſe 128. But a Bargain and Sale fo; valuable 
Conſideration of Youſes in London, &c. bp wopd is ſufficient to paſs them there. 


— 


Section 4. 


en 


T's kind of Afaraice by Bargain and Hale being perfected bp Inralment, it . 


will as effectnallp trans fer the Land ag ann other Convepance. And therefoze . 


de Bargainer of a Reverſton;albett he map not Have betiefitof a Condition upon a 
Do Demand 


232 


How the 


Deed and In- 


rolment ſhall 


be conſtrued 
to relate. 
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Demand ok a Rent, without giving notice of the Bargain and Hale to the Lech 
and albeit if A Conuſck bn a Fine of Reverſion befoze Actoznment of the 
bargain and ſell the Reverſion co B, and that in this caſe B cannot diſtrain fo this 
Rent until he can get Attoznment of the Tenant; pet the Bargain& ſhall hatt 
benefit of a Condition as an Align within 32 H. 8. „ 
And it ſeems he map vouch bp fozce of a Warranty annexed fo the Eſfate of the 
Land, foz he is in partly in the per, and partlp inthe poſt. Co0.8.94. 3.62. 5.113, 


— — 


— 


Sea. 5. How the Deed and Inrolment ſhall be conſtrued to relate. 


DR this, take theſe Caſes. | 

1. That if the Bargainoz cobenant to make a farther Allurante, and faz this 

he levp a Fine to the Bargaine within the ſix months befoze Jurolment, He that 

be in bp the Fine, albeit the Ded be after inrolled within the ix months, Moor's 
Rep. 337. Cale 456 & 750, Caſe 933. 

2. That if A bargain and ſell bis Land to B in Tail, and B befoze Jnrolment 
of che Deed doth make a Leaſe attoꝛ diug tothe Statute of 32 H. 8. and after the 
Ted is inrolled; this is a god Leaſe, and ſo it hath been adjudged. | 

3. That ik a Leaſe be made, rendzing Reut, on condition to re-enter foz non. 
paument, and the Lefſoz bargain and ſell the Reverſion by Deed indented, and after 
the Derd is made the Rent is in arrear, and then the Ded is inrolled; in this 
caſe it ſhall not relate to give a Re-entrp foz the Condition bzoken. So hol den in 
Sir Chriſtopher Hatton's Cale. 

4+ That if A bargain and ſell His Land to B, and B befoze Anrolment doth bare 
gain and ſell the Land to C, the firſt Deb is inrolled, and then the ſecond Deeds 
inrolled: In this caſe the laſf Bargain and Sale will be void, and ſhall not be made 
god by relation. In Sir Robert Barker's Caſe, 6 Jac. Croo. 2. 52 

5+ That if A bargain and ſel his Land to B in Fe, and then marrp to C, and die, 
and C is endowed, and after the Deed is inrolled; in this caſe the Dower of the 
_ _ be taken awap bp relation, as was Holden in Baron Frevill's Caſe, 
22 Eliz. Co. B. 8 ; 

6. That if A bargained and ſold His Land in Capite fo B in , and B dieth be- 
foze Jnrolment, and then the Ded is inrolled ; in this tale the Meir was to be in 
Ward. And pet in this caſe it was held, That the Wife of the Bargaine ſhould 
not Have Dower. Paſch, 13 Jac. in Sir Walter Earl's Caſe, by Anderſon Chief Ju- 
Tige, and Juffice Walmſley in Jac. Co. B. ©0 of the Pzeſentation to a Benefice 
falling void within the time. Croo. 1.158. And in Sir Robert Barker's Caſe, 6 Jac. 
And if one bargain and ſell his Land to JS, after this the Rent intur, and then the 
Derd is inrolled; in this Caſe the Bargaine, and not the Bargainoz, wall habe 
the Rent. Per Curiam B. R. Hil. 11 Car. 

7. That if A bargain and ſel his Land to B, after this he doth become bankrupt, 
5 niſlioners ſell the Land to C, and after the Ded is inreled within fix 
months; in this caſe B,& not C the purchaſoz,ſhall have the Land. So held 4 Car. B. R 

8. That if one Joint-tenant aliene all his Land in Dale to A, and befoze the Ja⸗ 
rolment the other Jopnt-fenant die, and after the Ded is inroled; by this but a 
moietn, and nat the whole Land, ſhall paſs, Broo. Fair. Inrol. 9. Croo. 2.53. 

9. That if A bargain and (ell his Land to B, and after, before Jnrolmeac of the 
Deed, makes a Feoffment oz levies a Fine to B of the ſame Land, and after within 
the ſix months the Deed is inrolled; in this caſe B ſhall take by che Fine, and not 


' bp the Bargain and Sale. Co. 5. 71. Hinde's Caſe. 


10, That if a Bargainoz in the time of the ſix months ſuffer a Judgment, and af- 


ter the Deed is inrolled within the time; this Judgment ſhall not bind the Land: ' 


Croo. 1. 158. And lo generallp the Inrolment of ſuch a Deed, when it is with- 
in the ſix months, it ſhall to moſt. purpoſes relate ta the time of the Delivery, 
oz of the Date of the Deed. And it is a Rule, That it ſhall relate to the tim 
of the Delivery of the Deed, to aboſd all mean Eſtates and Charges mew 


a — © 1 r 
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to a Stranger by the Bargain»: af;er the Deliverp of the Deed befoze the Inrol⸗ 
ment; but nor to deveſt ann Eftare lawfully ſet led in the incerim in che Bargaine 

' Himſelf. And therefoze if one bargain and ſet! his Land by Deed indented to one, 
and after bekoze the Deed is inrelled he enter into a Statute, oz grant a Rent- 
charge out of his Land, oz make a Leaſe of his Land co another, and then the 
Deed is inrofed within the time; in this tale the Relation will avoid all the mean 
Charges and Efates. And if A bargain and \cl his Land ba Ded indented to 
B, and afterwards doth ſell che ſame Lend by Deed indented to C, and the Deed 
made to C is firſt inrolled, and then the Deed made io b is milled alſo within ſix 
months; in this caſe B hall Have the Land, and che Relation of His Jnrolmenc 
all make the Relation of che ther Deed void. Saif Alcvy a Fine of the Land 
to C, pet B ſhall have che Land: But if the firff Deed made to B be not inrelled 
within the ſix months, and the Dæd to C be inrolled within the ſix months, contta. 
Coo. 4. 71. Broo, Faics, Inrol 9. Dyer 218. And a Releaſe of a Stranger to the 
Bargainee befoze Jnrolment is godd, he ſhall be a god Tenanc to the Præcipe befoze 
Jnrolment fo2 che lufferp of a Recovery, Coo. 2 part. Inſtit. 674, 675. Cov. upon 
Lice. 147. 309. 321. 

11. If one make a Leaſe, rendꝛing Rent at Michzelmas and Lady-day, and then 
bargain and ſell to a Stranger, who gives notice ok it to the Leffx; the dau of 
papment comes, the Leſſæ paps the Rent tothe Bargainoz, then che Ded is in⸗ 
rolled: In this cale the Kargainc may not recover this Rent by the Relation. Sic 
Ro. Barker and Finches caſe. Mich. 6 fac. B. R. Godb. caſe 209. 

12, That if one by Deed indented bargain and ſc Land, and die be foze Inrol⸗ 
ment within ſix months, and the Deed is after inrolled; this is a god Conben⸗ 
ance in Law. Winchcomb and Dunces caſe, Hil. 13 Jac. in Chancery, Gudb. caſe 376. 
And in this caſe his Land ſhall deſcend, and the Heir was to Have ben in Mard. 
Dimock's cafe in Hob. Rep. caſe 182. Foz when the Deed is inrolled, the Eſtate 

doth veſf bu the Statute of Uſes pꝛeſentlu; and pet the Bargaine cannot lell to 
another befoze His own Deed be inrolled. Hob. 182 

13 The Bargaine of a Reverſion may not take adbantage of a Condition an- 
nexed to a Leaſe foz papment of Rent, without notice given of che Gzanr, Crouk 
2 part, 146. : 

14 That if one make a Leaſe foz pears, rendzing Rent, and after bargain and ſell 
the Reverſion, the Rent is payable within the time of the Jnrolmenr, and before 
the Deed is inrolled, pet the Bargainee ſhall afterwards have the Rent. Latch. 151. 


— — 


Set. 6. Some Caſes for Illuſtration and Confirmation of What hath 
been ſaid of Bargain and Sale. 


Caſe 1. 


5 

L 

a TN the Cate of Powſeley and Blackman, in Ejectione firmæ, a ſpeci>I Uerdia, : 

p Hil. 20 Jac. B. R. it was part of the Caſe; A, by Jndenture of Bargain and 

j Sale, inroled actozding to the Statute, did bargain and («ll Land ro B fox 3001. Bargain and 
with this Pꝛowiſo, Thar if He paid the 3col. to B by ſuch a dap, that then che Sale. 


b Bargain and Sale ſhould be void. Proviſ. etiam & agreatum ſuit het wixt the "> PRI 
t Partie a. That the ſa d B. his Heirs oz Aﬀigns, ſhould not intermeddle with the 1 . 
* adual Poſſeſſion of the Pꝛemiſſes, 2 the perception of the Rents thereof, until des u, That the 

| fault of panmen; of the monep, oz ſome part thereof: the Bargaine did not enter Bargainer 

7 into the Lano: That afcerwards A, befoze any dap of papmentr, let the Land to C mud not 
„ by two ſeveral De miles foz ſix pears, rendzing Rent to him, and died; Centred e ple Bb 
by virtue of the Demiſes, and tak the Profits, claiming nothing but the term; * 
4 C paid the Rent to A pearly, and at the end of the term lurrendꝛed the Land to A: 

d And after and befoze, #c. B made his Mil, and deviſed the Land to D che Lefſoz 

a in the Ejectione ficm#; and after B died; and that] A was His Coſin and Heir: 


Do 2 And 
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And after his death D entred, and made the Leaſe to the Plaintiff in the EjeRione 
firmæ: And two Nueſtions were moved, 1. What Intereſt A the Bargainoz had 
by this Agreement with the Bargaine, that he ſhould not intermeddle, ec. whether 
| he were Leſſ& fo2 ſo manp pears, oz onelp in as Tenant at \ſufferance, oz at wil: 
Leaſe for fox it is not a Covenant oz Agreement with the Bargaine, that he ſhould enjop it 
years. fo ſo manp pears, which would Have amounted to a Leaſe foz pears z but that the 
Bargaine ſhould not meddle with it, c. which cannot be a Leaſe foz pearg. 
2. Admitting Him not to be Leſſee foz pears, but Tenant at will, oz Tenant at ſuf- 
ferance bp the Bargaine, whether his making of a Leaſe foz pears, and the Lefſe 
entring and paying the Rent, andclaiming nothing but the term, and after at the 
Diſſeiſin. end of the term ptelding up the Poſſeſſion to the Bargainoz, were a Diſleiſin; and 
if it were, whether it were not purged bp the Re-entrp of the Bargainoz, and oc- 
cupping it in ſtatu quo prius, and reducing the Jnheritance to the Bargaine, la as 
he was not out of poſſeſſion, and lo His Mill thereof be god; foꝛ otherwiſe the Wil 
Deviſe good. Had hien void. And as to this laſt point, it was reſolved by all the Juſfices, That 
when the Bargainoz entred (as it muſt be concetved He did bp the wozds Lielding 
up the Tenements at the end of the Term) if He were a Diſſeiſoz befoze (as they 
did not agre he was) becauſe neither Leſſoz noz Leſſ did intend to malte a Diſſei: 
ſin, the Leſſee clatming but his Term, it was onelp a Difſeiſin in the Leſſæ fo; 
pears: And when the term was erptred, and the Bargainoz re-entred, this did 
Difſeifin pur-. purge the Diſſeiſin, and che Bargatnoz was in as he was hefoze, and the Inheri⸗ 
ged. tante reveſfed in the Bargaine, and his Mill was god. And thercfoze then held, 
Il Tenant at will be ouſfed by a Stranger, and he re⸗ enters, he is Tenant at wil 
to hig Leſfſo2 ; fo otherwiſe it would be a miſchievous caſe in mann Aſſuranteg. 
Where the Yoztgageoz being in upon Condition to pap at the end of the pear, and 
in the interim that the Poztgager ſhall not meddle, who makes a Leaſe foz half a 
pear, and enters again befoze the dap of panment, that He ſhould be a Diſſeiſo; 
againſt His own intent, and the intent of the Bargain, that the 31Bargainc ſhould 
be ſaid to be out of poſſeſſton, ſo as he cannot make a Bargain and Sale at his wil; 
by this means many Aurances would be deſtroped, which the Law will not ſuf: 
fer. Mherefoꝛe the Law accounts the Bargainoz to de in of his firſt Eſtate; and 
ſo that the Mill of the Bargaine is god. And by all the four Juffices it wag a: 
Ir * the Plaintiif. Croo. 2. 659. Se Coo. 2. 54, 55. 34 Hl. 8 15. 13 Ed. 4.4. 
IS H. 7. 48. 


Caſe 2. 


Winchcomb habing Jſfue tw3 Sons, convened a Pannoz unto his eldeſf Son, 
and to the Daughter of Dunce fog life, faz the Jopnture of the Wife, the Remain⸗ 
der tothe Don in Fe; the Sen Having no Jſue, his Father-in-law Dunce pꝛotu⸗ 
red him by Ded indented to bargain and ſell to him the Pannoz, the Bargaino; 
being ſick, who died befoze Inrolment of the Ded within the ſix months, the Dad 

Inrolment of not being acknowledged; and afterwards the Deed coming to be inroked , the 

Bargain and Clerk who inrolled the lame did pzocure a Warrant from the Paſter of the Rolls, 

Sale, where who under wzit upon the Ded, Let the Deed be inrolled upon Affidavit made of the 

— Delivery. of the Deed by one of the Witneſſes to the ſame: and afterwards the Dad 
was inrolled within the ſix months, And che opinion of the Court was, 
Thar the Convepatice was a god Conbepante in Law: and therefoze the pounger 
Bother exhibited his Bill in Chancery, pzetending the Convepance to be made by 
pꝛactite, without any conſideration. Winchcomb and Dunce, Hil. 13 Jac. in Chan- 
cery. Godb. caſe 376, 


Caſe 3. 


\ A man made a Leaſe foz pears, rendzing Rent at Michzelmas and the Annun- 
ciarion of cur Ladp ; he in the Reberſton bargained and ſold the ſame to a 
Stranger, who gave notice thereof to the Leſſee; che dap of the payment came, 
the Lellee paid the Rent to the Bargainoz , and then the Died was * 

„be 
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The Nrefffon was, Whether the Wargaſtace ſhould habe the Rent by relation, ſo Whether the 
as the Bargainoꝛ ſhould be charged in account to the ell fo: the Rent firſt paid. Bargainor or 
And the Court was of opinion, that the Bargain ſhould not Have the Rent. Barsamee 
Dodderidge Derjeant ; If the Rent be paid to an ammniſtratoz who fach Right Wo Bars = 
fo a time, and afterwards a Mill is found and pzoved, lo as it appeareth upon the uh 1 Leah 
matter that there was an Trecuroz, and by conicquence no Admimitracoz could be, before the 


the Rent ſhall be paid bu him again to the Executozs. Quare. Sit Robert Barker, Bargo in. 


Mich. 6. Jac. B. R. Godb. caſe 209. 


Caſe 4. 
The Lozd Cheyny Tenant in Tail, the Remainder in Tatl to J. C. the Rever- 


ſion to the Lozd C, bargains and ſells, and levies a Fine to tte Bargainte, wich 


Marrantn to him and his Heirs; the Bargain infeoffech the Lozd S, who inkeof⸗ 
feth E S; ] C dies having Iſſue T, the Lozd C dicth without Iſſue, Edward Led S 
leaſeth to the Plaintiff ; the Defendant bu the ce mmand of T ejected him: and 


Judgment was given foz the Defendant, and a\firmed in Erroz. 


1. Reſolved, The Bargaine had an Cate deſcendable during the whole life of Fee-fimple 
the Bargainoz, (whereof his Wife ſhall have Power) and alſo the Reberſion in Eitare. 
Fx expedant upon the Remainder in Tail. HPuargain and 
2. The Fine after Bargain and Sale is ns Diſcentinuauce ok the Remainder, e ho ta- 
ſoz this operates upon the Effate paſſed by Bargain and Sale, and tezrobezateth pin no nic 
that, and maleth it determinable onelp upon the death cf the Bargainoz without continuance. 


Iſſue; otherwiſe, if the Fine had pꝛece ded the Bargain and Sale. 


3. Jt was objeced,that the Feoffment of the Bargaine diſplateth the Remain- Warranty no 
der, lo chat the Warranty, which deſcends upon him, barreth him; hut-reſolbed, Bar of 2 Re- 
That the Warrantp doth net bind him. | mainder. 
1. Becauſe it was annexed to an Eſtate determinable by the death of Tenant 
in Tail without Iſſue, and to the Reverſton in Fee granted bu the Bargain and 
Sale and Fine. and not ts the Remainder in Tail; and the Conuſe by his own 
Act cannot wake ir to extend ann farther: rþerefoze the Eſtate Tail being deter- 
mined, the Warranty ceaſeth. F 
2. AWarrantp barreth not an Eſtate wbich is not diſplaced at the time cf che 
Warrantp annexed; as if the Father maketh a-Feoſfineut of Land (out of which 


the Bon hath a Rent) with Warrantp, this binds not the Sen 2. s to the Rent. 


3. The Feoffmient was lawful, becauſe he Had Fe, therefoze He cannot make 
Dilcontinuante. N | 

4+ A Warrantp cannot enlarge the Eſtate, the Remainder in Tail to] C was 
not diſcontinued. foꝛ the Feoffog was not then ſeiſed bp fozce of the Tail. | 

5. A Collateral Warrautp map be given in Evidence, if it be nor pleaded; foz 
although tt gibeth not a Right, pet it barreth anothers Right; and che rather in 
an Ejectione firm@,and other perſonal Adions, betauſe in them it cannot be pleadey 
bp wan of Bar. 

Note, There are leme Titles to which a Warrantp extendeth not; as in cale 
of Poztgage, Pozt main, Conlent to a Raviſher; foz in theſe Caſes no Acton lieth 
in which Uoncher oz Rebutter can be, neither ſhall a Deſcent rake away an Entrp. 


Edward Sey mör's caſe, 10 Jac. Co. 10. fol. 95. 


- 


Caſe 5. 


8 covenants, in ccnſideration of Fatherly lobe, to ſtand ſeiſed fo himſelk fo2 life, 7, What vin 
Remainder to his Wife foz life, Remainder to his ſecond Don, Et. By this che Bargain and 
Ule is raiſed to the Wife, Reſolved, 1. Though the Conſideration in the Died Sale mall be. 
teach not the Wife, pet ansther may be averred conſiſtent with the Ded. *v<rmenr of 


2, Limitation to the uſe of his Wife impozts a Conſideration in it ſelf; ſo if it 118 


were to anp of his blod. But if the Covenant be upon conſideration of an hun⸗ Conſideratien 
Died poirnds co ffand eiſed to the uſe of his Don, nothing paſſeth befoze Jnrolment. to raiſe an uſe. 
Expreſſuw, &c. Bedel's caſe, Coo. 7. 40. 


Caſe 
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Caſe 6. 


Bargain and In Hil. 5 Jac. B. R. in the Caſe of Darby and Bois, the Cale wag. Tenant in 
Sele m Lon- Tail of divers Pielluages in London, 7 Jan. 44 Eliz, bargained and ſold them to 
don. JS, and delivered the Ded out of the Land 8 Jan. the ſame pear; the Jndentureg 
Common ot Covenant were made to have a common Recovery ſuffered of theſe Peſſuages 
Recovery in the 9 Jin. a Writ of Right was ſued in London foz theſe Meſſuages, returnable 
London. at a dap to tome; and 10 Jan. rhe ſame pear the Tenant in Tail made a Liveryof 
Sriſin to JS of one Youle in the name ok all the other Youſes, whereas all the 
How theyare cther Yauies were in Leate foz pears, and the Leſſee did never attoꝛn. The Que: 
taken. ſtion was, If the Peſſuages paſs by the Targaiu and Sale, oz bp the Livery, 
And in this caſe it was adjudged, Thar they palled by the Bargain and Sale. And 
Velverton tok a difference between leveral Conbepantes, both Grecuto:2p, and 
where one is executed pꝛeſentlp; as in Sir Rowland Hay ward's Cale, where Lands 
were given, granted, and leaſed, bargained aud ſold to divers fox years, the Kelle 
Had an Electien either to take by the Bargain upon the Statute of 27 H. 8. oz by 
Demile at the Common Law: otherwile it is where the one is executed at firff, 
fo2 there the other cometh tw late; as in this Caſe, by the verp Deliverp of the 
De of Bargain and Dale, the Land it ſelf, by the Cuſtom of the Citp of London, 
| doth pals without Jnrolment (foz the Cuſtom was found by a ſpecial Uerdic 
which was in the Cale) and London is excepted by the Statute of Inrolments: 
then bring executed by che Delivery of the Died, without any circumſtance, the 
Livery of Seiſin comes to late, foz it was made to him that Had the Inheritante 
of the Þ:uage at the time, and Poſſeſſion executed doth hinzer Polleſlion exetuto⸗ 
rp: as ik a Bargain be of Laud and vefoze Jurolment the Bargaine cake a Feoff- 
ment this will hinder the Inrolment; foz the taking of the Liverp Ha:hdefſtroped 
the Uie thac pi lei bu the Bargain. Quod fuic conceſſum. Another reaſon was 
given. beca:iſe it appears it was the intent of the Parties to have the Land paſs 
by the Bargain, which was te make à perfea Tenant to che Przcipe,as appeareth 
by the {ub equent Aas, rhe Judenture of Covenants, the bzinging of the Writ of 
R' ght, cc. all which will be fruſtrate, if the Liverp of Seiſin ſbould be effecual, 
Intent of par. And when an Ac is indifferent, it ſhall be taken to the intent of the Parties: as if 
ties to be one have a Pannoz to wich an Advowlon is appendent, and he makes a Feoffment 
heeded w bn Deed of the anno cum pertinen', and delivers che Deed, but makes no Livery 
common Al- gf Heiſin; albeit the Deed by it ſelf be ſufficient to paſs the Advowſon, per becauſe 
luraucs. the Party intends not to pals it in grols, but as appendenr,if the Mannoꝛ paſs net, 
the Advawſon in groſs oz ſole ſhaft not pals, as was agred in 14 Eliz. Andrews“ 
Caſe. Q wd nora per totam Curiam. And Judgment was given, That the Defen- 
dant that did tlaim under the Bargain ſhould enjop the Land, Yelverton's 
Rep. 1 3,124. 


Caſe 7. 


By what In Mich. 6 Jac. B. R. in the Caſe of Adams and Steer and others, it was thus: 
words land A being Tenant foz life of Land in right of his Wife, He in the Reverſion doth 
8 paſs 5 aliene, bargain and ſelf the Land and Reverſion to him and his Vetrs fo: monen, 
Ss and the Deed had not in it the woꝛd Grant, noz was ii inrolled within ſix months: 
: pet relolbed That the Reverſton did pa's by the wozd Aliene with Attozument. 
Denton and Pettiplace's Cale in the Court of Wards was cited, and that the two 
Juſtices held therein. that by the wozds Bargain and Sell onelu, without Attozn⸗ 

ment, a Rever ſion paſſeth not. Croo. 2 part, 210. 


Cale 8. 


Bargain and popham's Caſe, 5 Eliz. Ik a man bargain and ſell to one, and after to another, 


Sale. 


Relation of an the firſt Ded is inrolled, and after the ſecond, and this is the laſt dap of the ſix 


Inrolment. months, accounting the dan of the date foz none; Pet it was held per * 
tar 
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char the firff Bargainee ſhouldHave ir. Sic vide, From che Date, which are the wozds 
of the Dtatute, are of the ſame ſenſe as From the day of the date: and that twenty 
eight dans male a Ponth, Dyer 2 18. | | 


; Caſe 9. 


Jn 19 Eliz. the Duke of Somerſet did hargain and ſel Land to the Ring, Ed. s. and Bargain and 
acknowledged the Deed befoze a Palker of the Chancery, but it was never inrefled, Sale to the 
but put in a Cheff-;; And it was held, that che Jnrolment would not make it to paſs King, 
eo the Queen, utither as purchaſoz,noz as Petr, foz it was in the Anceſtor Dyer 355, deiment 


wanting. 


Caſe 10. 


Chibborn's Caſe : Lands in London map be bargained and ſold by words with- Bargain and 
out Jndenture oz Jnrolment, as befoze 2y, bya Pꝛobilo in the Statuts. Dyer 228. Sale of Lands 


in London. 
Caſe 11. 


In Trin. 4 Eliz. ft was held bp all the Judges of the King's Bench, Thae if a man wha words 
ſeiſed of Lands in Fee make a Leaſe thereof foz pears. and after by Deed indented are neceſſary 
bargain and. ſell them to the, Leſſee and His Beirs without ann wozd of Gifr oz in the Bargain 
Grant expꝛeſt in the Deed; that in this caſe nothing doth paſs by the Deed, unleſs _ — * 
it be inrolled; foz without this the Frank · tenement paſſeth not, and this is no reer. 
Confirmation. And ik after the Statute. of 1 R. 3. Ceſtuy que uſe by wozds of where neceſ- 
Bargain and Dale onelp had ſold the Land to a Stranger, no Poſſeſſion had paſſed fy. 


bp this to the Uendee, but the Uſe onelp, Moor's Rep. 33. Caſe 113. 
| Caſe 12 
How the ſix 


Jn Tria. 4 Eliz. it was held by the whole Court, That the ſix months foz the Jn- Months for 
rolment is tobe accounted, that the dap of the date is not to be included, Moor's "Amon 
Rep. 40. Caſe 128. ; | ſhail be ac- 


counted. 


Caſe 13. 


Jn Trin. 41 Eliz. Fiſher agaiuſt Smith, it was held by the Court, That a Bar- Conſideration 
gain and Sale of Land hp Deed indented and inrqued, foz divers god Cenſiderati⸗ what good to 
ons, is not geod to paſs the Land, without pꝛot of monep paid, which muſt be raiſe an Uſe, 


averred : But if the Deed ſap, For a competent ſum of money, neither Party man 
lap there was no monep paid, albeit it be uncertain, Moor's Rep. 569. Caſe 777. 


Caſe 14. 

In Moor's Rep. 337. and 680. it is held bp the Judges, That if the Bargaſnoz Bargain and 
cobenant to make farther Allurance, and in perfozmance of it he levp a Fine to the Sale andFive, 
Bargainee within the ſix months befoze Jnrolment,he ſhall be in bp the Fine, not⸗ hon they ſÞall 
withſfanding that the Deed be afterwards inrolled within the ix months. Moors 


Rep. 337. 680. | 
Caſe 15. 


In Coo. 8. 93. Edward Foxe Caſe, it was this; Reverſion upon a Leaſe foz Bargain and 
life, Remainder foz life, in Conſiderationof 501. demilſes, grants, and to Farm lets Sale of a Leaſe 
bis Reverſion foz ninetp nine pears, rendzing Rent. This is a Bargain and Dale for years. 
without Attozument: foz the wozds Bargain and Sale need not, where are wozds 
equivalent; and Jnrolment in this caſe is not neccſſarp. Whatſoever wozd upon Inrolment 
baluable confiderarion would habe raiſed an Uſe of ann Lands.Tenements,oz Pe- where necef- 
reditaments at the Common Law, the ſame will amount to a Bargain within che . 
Statute of 27 H. 8. As if a man by Deed indented and inrol led attoꝛding to this 
At doth covenant foz valuable Conſiderations to ſtand ſeiſed of Land to _ — of 

anocper, 
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another, xt. this fs in nature of a Bargain and Bale within this Aa. dc Coo. 

7, 40. Beedle caſe, accord; ant Coo?2. 35, in Mir Rowland Hayward 's.caſe. If a 

man foz valuable Conſide rat ion doth bp Ded indented and inrolled aliene a grant 

Uſes. Land to a man and his Peirs, et. this is a Bargain and Sale within.che Statute, 

Intention of Et fic de fimilibus. But inaſmuch as the Intention of the Parties is the pꝛintipal 

Parties, how foundation of the creation of Uſes, if bp ann Clauſe in the Dead it map appear 

robe heeded: that the Intention of the Parties was to puls in pofirſſion bp tbe Common Law, 

8 of there no Uſe fhall be raiſed. And there foze, if anp Letter of Ktcojnep: be in the 

: Died oz Covenant to make Livery, oz the like, rhere nothing ſhit paſs:bp wap of 

Uſe, but attoꝛding to the Intention of the Parties Poſſeflion by the Common Law. 

Averment; And albeit no valuable Conſideration be expzeft in the Jndenture, per if aun were 
where it may giben, the ſame map be averred, and che Land will ſufficiently paſs, Sc Coo. Inſt. 

be of a Conſi- 3 part, 672. g 1 Ry 


deration. | 
Caſe 16. 


Jn Coo. 1. 173. in Mildmay's Caſe; ft was thus; S having a Wite A, and 
Daughters G, V. and O, in Conſideration of a Jopnture foz His Wife, advance: 
ment of his Jflue, if he ſhall have ann, and tontinnante of his Land in bis Name, 
: and foz other god Conſiderations, covenants to ſand ſeiſed of fix hundzed Acres 
| of Land to his own tiſe foz Life, the Remainder ok ther Hundzed Acres. foz che 
Jopncure of his Wife, the Remainder ok the whole:co-þis-Jfſue-male..in Tail, 
the Remainder to His ther Daughters, reſerving-power to make-Leaſes; V 
—— S leaſes a great part of it foz a thouſand pear3Xo-O. Jn this cale it was 
reſolved;... GLEEY ey. L TY y 
= 3 1. Chat an Uſe cannot be raiſed upon a general Conſideration, and the Court 
* * {hall judge upon the lutkiciencn of the Conſide ration; and pet if the Conſideration 
Averment. be a ſpetial Confideratton, it map be aberred. : . 
Conſiderati- 2. That when an Uſe is raiſed in conſideration of Fatherlp affection, 6c, with 
on. a PÞzoviſo to male Leaſes, the Pzoviſ01s'voidand repugnant, the Coulidexation 
Fine. and Intent being general alike : other wilt where Uſes-are raiſed upon a Fine, 
Recovery. Recoberp, oz Feoffment, there Conſide rations are not needed. And where the Co- 
be venant is general, and the Perſons. certain, an Averment map be taken; not ik 
be cf use A the Perſon be intertain. | a 
of Confidera- 3. Other Confiderations ſhall! be taken foz other in nature and quality from 
tion. theſe named befoze : Therefoze ih Adbantement of O-being part of the Conſide- 
pr — the fozmer Andenture, this Leaſe being made upon the ſame Confideratl- 
on, is void. C 72 8 etirhs. 6 Bn 
4. The Leaſes were to be made _ reafonable Confiderations; but it were 
unreaſonable to diſ-inherit the other Daughter. Coo. 1. 173. 
uſes, f one by D&d indented and inrolled, in conflderation of 100 l. paid bp B, bar- 
gaineth and ſelleth Land to B, C, and D, Parties to the Indentures: in this caſe 
the Land paſſeth to them all; foz alcþongþ the monep were paid bp one, it ſhall be 
intended foz them all. Coo. 1. 196, Coo. 2 part Inſtit. 672, | 


Caſe 17. 


In Coo. 1. 172, Digg Caſe, it was thus; CD ſeiſed in Ju of the Lands iu 
aueſtion, in Conſideration of Parriage of T his Son, and foz 200 l. and other 
god Conſiderations, covenants to ſtand ſeiſed to the ufe of Himſelf. foz life, Re- 
mainder to T in Tail, gc. with power to revoke and limit new Uſes by Der in- 
Lented and inrolled in Chancery, oz aup of the Courts of the King ; 6 Mail, 12 Elif. 
Neo bp Dedindented and incolled in the Chancery C revokes, 6c. in part of the Land, 
it may be. and bp che ſame Ded limits the Uſe to Himſelf ; after hn another Deed, dated 

2 Sepremb. 13 Eliz, inralled in the Common Bench, he revokes the Uſe of the Re- 

fidue from the Jnrolment of this in the Chancery, and limirs it to himſelf in Fe; 

Fire, after which he levies a Fine of part tothe-uſe of himſelf and his Wife foz her Join- 
cure, the Refibue to hisown uſe in Fer; after that of 2 Sepremb. is ur. in the 

hancery 


e 
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Chanerry, he enters and claims, ' The Nuefffon was, Whether he died ſeiſed in 
Fer: And in this Cale it was relolbed, 
. That C map reboke part at one time, and part at another time, not twite 


223 That the Revocation was to be mad? by Deed indented to be inroled, which Revocation 
is to be under&sd, and inrolled; and the Revocation is not cempleac til Inrol⸗ of Uſes, bow 
ment. 5 to be made. 

3. The Indenture of the letond of September declares, that frem the time of 
theJarolment of this Ded tn the Chancery, the Ales in the firſt Indenture ſha!l 
be-vsid;; ſo it is ns Revocation till Inrolment there. BK 

4. That the Fine befoze che Jnroimenc in Chancery Hath extinguiſhed the pow Exting»'M- 
er of Revocation, becauſe the Land moves from himlelk: a Stranger that hath wenn by atine 
ſuth a power, cannot extinguiſh it by ann Ac. of a powcr of 

5. That had not there ben a Fine, the Reverſion had bern in him, and that co 
without Encrp ox Claim, foz He was Tenant of the Frank-tenement. 

6. That the ancient Uſe map be revoked, and new limited by the ſame Deed, Where Uſes 
bp cenſtruaion of Pztozicp in operation of the Deed, Coo. 1. 173. may be revo- 


ked, and new 
Caſe 19. 


Uſes declar'd. 
Ja the Caſe of Mallory and Jennings, Trin. 42 Eliz. Co. B. it was held by the : 

whole Court, That upon a Bargain and Dale ba Deed indented and — —— — 5 
an Jarolment, ik it be within the fix months, the Bargaine ſhall be ſaid to be in Sale, and the 
from the date of the Deed; ſo that if the Bargainoz in the mean time between that lrolment al 
and the Jarolment enter into a Statute, this ſhall not bind the Land; a Releaſe © 
to the Bargaine in that time ſhall be god, a Recover againſt the Bargain with⸗ 
in that time ſhall be god. And if the Bargatne, after the Bargain and Sale, and 
befoze Inrolment, do bacgais and ſell the Land bu Dead indented and inrolled to 
mother, and after the firſt Deed is inrolled within the ſix months, the Bargain 
and Hale by the Bargain is god. Do agred allo in Trin. 3 Jac. Co. B. between 
Lelling ham and Alſop. Sc the Cale moze largely in Chap. Set, 


Caſe 19. 


Ejectione firmæ of a Leaſe from Henry Nudigate upon Evidence to a Jurp, it 
was reſolved; Mhereas Francis Nudigare being Tenant foz Life in Right cf the 
Dutche's of Sornerſer hig Feme, the Earl of Arundel un hig Indenture aliencd. 
bargaines and ſold the Land and Reverſton to Francis Nudigare and his Heirs foz Where > Re- 
money. and che Ded had not therein the wozd Grant, noꝛ was inrolled within the non w 
fix months: Thar the Reverſton paſſed bp the woꝛd Aliene with Attoꝛnment. Den- Pb, Bu 
ton and Ferriplaces Caſe in the Court of Wards 30 Eliz. was cited, where it was 
reſc]ved bn the opinfon of two Chief Juffices, That by the woꝛds of Bargain and 
Sale oneIp, without Attozument, a Reverſion pafſeth not. Adams and Steer and 
others, Mich. 6 Jac. B. R. Croo. 2. 210, 


— 
— 


Sect. 7. Precedents of Bargain and Sale. 


His Indenture made, &c. between AB of, xc. of the one part, and C D of, æt. of 
the other part, Wirneſſech, That the ſaid AB in conſideration of 1001: of 
god money to him in hand paid by che ſaid CD, Hatch bargained, ſold, given, and 
gran:ed, and bu theſe pꝛeſents doth bargain, ſel}, give. and grant unto the ſaid See for 
CD*all that, æt. To have and to hold the ſame, #c. and Pzemiſſes, unto the ſaid mes of 
CD, his Heirs and Alligns, tu the onelpuſe and behmt of the laid C D, his Heirs 1 in cer. 
and Aſſigns fo eber. | rept .: 3.48. 216 
The uſual Covenants foz Warranty, that the Bargaino Harh a god Effate, cr. 
D p foz 
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fo2 quiet enjoping, freedom from Jacumbzances, and the making of farther Alu⸗ 
rance, are to be added. SJE : 
- Dx it may be by wap of Covenant, thus: This Indenture, &c. Wirnefſerh, That 
the ſaid A B doth foz Him and His Heirs tobenant, grant and agree ts and with the 
ſaid C D and his Heirs, that he the ſaid A B and his Heirs, in conſideration of 100 l. 
of god monen to him in hand paid bp the ſaid C D, thall and wil from hente foꝛth 
ſfand and be ſeiled of and in all that, t. to the onelp uſe and beHof of the laid CD, 
His Heirs and Aſſigns foz ever. | enn 

Oz to this purpoſe; The ſaid AB doth foz Him and his Heirs covenant witß 
CD and His Veirs (in ronſide ration of 100 l. of god monep to him the ſaid CD 
by the ſame A B in hand paid, that the ſaid C D ſhall have co him and his Heirg, 
and to His and their own uſe, all the Lands, Tenements, and Þereditaments of 
Him the ſaid A B, Ining and being in D in the Countꝝ of Glocefter; and as thew are 
particularly mentioned and expzeſſed in the Shedule Hereunto annexed. 
R And theſe, ik thep are to paſs anp Fre-Hold, are to be inrofted as befoze: is ſec 
02th, Wa © 
Sometimes alle thep are with a Defeaſance, after this manner: This Inden- 
ture, &c. That whereas ce laid AB hath bp His Derd intented, dated, et. foꝛ the 
ſum of, æt bargained and ſold to the (aid CD all char, ec. To habe and ro hold to 
the laid CD his Heirs and alligns foz ever, as by the lame may appear: Neber- 
theleſs it is now fulln concluded and agred between the (aid Parties, and the ſaid 


CD doth foz Him and his Heirs hereby cobenant and agree to and with the ſaid | 


AB and his Heirs, that if the ſaid A B oz His Heirs ſhall welt and crulp pay again 
to the laid CD, Hig Exetutoʒs dc. the (aid ſum of, c. and every part theveof,"at 
oz befoze the Feaſf of, tc. now next coming after the date Hereof ; that then up 
repapment thereof to the laid C D and his Beirs, it ſhall and map be lawful to any 
foz the laid AB and his Heirs, into the ſaid, etc. to re:enter, and the ſaid CD from 
#hence to expel and put out, and the ſame to habe again, as in his oz their fozmer 
Eſtate: And that from the time of the repaymenr of the ſaid monen, and frem 
thencefozth, rhe laid CD and His Heirs ſhall ſtand and be ſeiled of and in the 
ſaid,#c. to the uſe of the laid A B and His Heirs foz ever: And alla, that all Effates, 
Convepances, and Aſſurances thereof, then had and made to the ſaid CD and to 
his Heirs, cx to ann other perſon oz perſons, ſhall after the repapment of rhe ſaid 
ſum of, æc. be to the uſe of the laid AB and of His Heirs foz ever, anp thing inthe 
ſaid Indenture oz in this pꝛelent Jndenture to the contrary in ann wiſe notwith⸗ 
ſcanding. 364 49 
Oz thus; Pzovided, That if the ſaid C D oz his Beirs ſhall not pap, oz cauſe;ec. 
to the ſaid A B, his Txrecurogs, at. at oꝛ in, t. the (um of, ec, at, et. that then and 
ſo often as default of papment of anp of the ſaid ſums oz of ann part thereof wal 
be made, contrary to the true meaning thereof, it ſhall and man be lawful to and 
foz the laid A B, his Heirg, et. into the laid bargained Pꝛemilles with rhe Appur⸗ 
tenantes to re-enter, and the lame to Habe again, Hold and retain, without any 
MWaſte doing, and the Pꝛoſits thereof coming to his oz their own uſe to rereibe, un · 
til the laid lum oz ſums of monep, whereof ſuch default ſhall be made, contrarn to 
the true meaning hereof, ſhall be paid to the ſaid AB, His, æt. And that fo oft as 
ſuch default ſhall be made as afozeſatid, the ſaid C D and his Þeirs ſhall ſtand and 
be ſeiſed of all and ſingular rhe Pzemiſfes with the Appurtenances to the uſe of the 
laid AB, His Erecutozs, Adminiſtratozs, oz Aﬀigns, foz the ſeveral times afoze- 
ſaid, accozding tothe true meaning hereof: And after ann ſum of twenty pounds 
whereof default of papment ſhall be made to the ſaid A B, his Exetutozs, et. re- 
ſpedibelp, ſhall be paid; that then and ſo oft che ſaid A B and His Peirs fhall ffand 
and bo ſeiſed of the Pzemiſſes with the Appurtenantes, to the uſe of him and his 
Peirs under the Condition afozeſatd, until the laid ſum of, ct. be paid attoꝛding 
to the true meaning hereof ; and that then and from thencefozth the laid C D and 
his Meirs ſhall ſtand and be ſeiſed of all the laid pzemiſſes with the Appurtenantes. 
to the onelpuſe of the ſaid CD, His Þefrs and Aﬀigns foꝛ eber, abſolutely and 
without anp manner of Condition oz otþer Limitation of Uſe oz Uſes. 
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Sect. 1. 


F CHAP. V. 
| Of a Judgment and the Execution thereof. 


— 


Sect. 1. What a Judgment is. 


nt, quaſi juris dictum, ia the End, aſſue, oz Fruit of a uit, the Cenſure 14g ment 
of the Judges, oz final Saping, Judgment and Dom of the Law; oz (as 6a 
others define oz deſcribe it) A Judgment is the Sentence oz Decree that a 
Judge doth make at the end of a Suit, which is no moze but the pzonouncing of 
what the Law doth ſet down and determine in that Caſe, accozding to that which 
is aledged and pzoved ; and this ſo long as it ſfands in fozce, and until it be rever- 
ſed hn Atraintoz Writ of Erroz, is final, and makes an end of this Suit. Recog- 
nizances and Statutes are alſo called Judgments, but then are called Pocket-Judg- 
ments, and are of an inferio2 nature to Judicial Recoveries in the Courts at Wett- 
minſter. Bulſtr. 2. 65. | 
And as to this (to ſpeak of it onelp and ſo far fozth as it is oꝛ map be made a 

kind of common Conveyance oz Afurance of Land, oz foz the papment of monep, 

n per foꝛmance of ann thing agred to be oz not to be done, oz a help thereunto 

theſe things are to be known. $ 

1. That all Judgments are either by Award, by Confeſſion, bn Default, 82 bp The kinds. 

Crial. 'Crook 2. 468. | 115 
2. That a Judgment is ſometimes a Sentence oz Decree foz the papment of a 
tertain ſum of monep bp the Defendant to a Plainriff in a Suit; and ſo it is oz 
man be in a real oz involuntarp Adion oz Suit, oz in a feigned and voluntary Suit 
1j Action by conſent and agreement. * 780 | 

3. That the Heir ſhall be charged in Debt of the Lands which he had bp deſcent 11.;. how 
the dap of. tHe Writ bzoughe, and not the dap of the Judgment. 18 Edw. 3. Exe- chargeable, 
cutioD 241. 

4. That where J habe and da obtain a Judgment againſt another, either in a Oommon AL 
boluntarp Suit oz Acton by Agriement, oz in a Suit indeed oz in an involuntarp ſurancte. 
Kailon, chac in either of theſe Cales this Judgment by a mutual Agrement be⸗ 
ten us man be turned and uſed to and foꝛ a common. Aſſurance, either foz the 
frength of a Title to Lands, the papment of Poneps, oz foz a ſtronger oz farther 
obligation and binding to the doing oz not doing of ſome other thing, as in the 
Pzecedencs fozmerlp, oz Herein after laid down map appear. 

5. To make wap foz a Judgment by conſent, the Partp that is to give it map 
give.a Bond to pan the oneꝝ ts be in the Judgment at a dap then pzeſently enſu- 
ing, and after the dap is paſt, the feigned Suit and Judgment thereupon may be 

That a Judgment cannot be defeaſanced befoze it be obtained. Crook 1 laſt D. gf - 
pudiiihed, 837. | it, 

7. That a Judgment cannot be avoided bp pleading, thet it was gotten oz had \,;_._. 
upou an Uſurious Contraa, as that the Defendant had 100 l. of the Plaintiff, and Contract. 
— give him 20 l. foz the loan of it a pear, and there foʒe that the Plaintiff 

ured a Judgment foz 120 l. which is that bp which the Suit is by Scire facias, but 
7 5 00 it is of a Fine and Recovery. Adjudged Middleton verſus Hall, Mich. 39, Pine and 
40 Eliza Banco R. Ote Stiles 288,289. But a Judgment map be impeached by this, Recovery. 
that i: ia aledged ta be made to deteibe Purchalezs oz Creditoꝛs: foꝛ as to this it 10 deve 
13. p20bed by 13 Eliz. cap. 5. that all fraudulent Conbepantes oz Aſſurances of Purchaſors. 
Lands, Tenements, oz Vereditaments, oz Goods, to deceive Creditozs, and all 
luch Bonds, Suits, Judgments, and Executions, 59 2 to avoid the Debt oz w_ 

p 2 0 
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of others, ſhall (as againff the Parties oneln whoſe Debt oꝛ Dutp fs ſo endeavour: 
ed to be avoided, their Heirs, Succeſſozs, Exetutozs, oz Aﬀigns) be utterly void, 
and the Credircozs ſhall have Execution thereof, as if no ſuch Gift Had been made, 
any pꝛetente, feigned conſideration, et. notwithſtanding. Stat. 5 Edw. 3, 6, 
13 Eliz. chap. 5. | | 

Plea roavoid $, That it will not avoid a Judgment to ſap, That ße hath given tothe Plain: 

a Judgment. riff a new Bond foz the Debt. Crook 2. 579. . 1 

. 9. That Judgments are much favoured in Law: foz, Judicia in Curia Regis 

vag in reddira pro veritate accipiuntur, & Judicia ſunt tantum juris dicta. Judicia in Curia 
Regis reddira non adnihilentur, fed ſtent in ſuo robbore quouſque per errorem aut at- 
tinctam adnullentur. Foz, Intereſt reipublicz res judicatas non reſcindi; & nihil ef 
tam conveniens naturali æquitati, quam unumquodque diſſolvi eo ligamine quo liga- 
tum eſt. Coo. 2 part Inſt. 360. wr 

10. The method of pzoceding in a Judgment and the Execution thereof is gg 

followeth. 1. The Judgment being pat, the Plaintif® is to chuſe his Exetutich, 

and to purſue the Execution thereof ; but he is first of all to take care to Have the 

Judgment entred after the fozm pzeſcribed. Se foz this the Bok of Entries, 

2. Then foz his Execution, it muſt be carefullp done. As foꝛ example, It he wall 

 Elegit, how it Make choite of the Mrit of Elegit, it is diri ed to the Sheriff in the fozm pꝛeltri⸗ 
is executed. bed bp Law. And foz this ſe F. N. B. and the old N. B. 

11. That Executions of Lands are either upon Judgments, oz upon Statutes⸗ 

Perchant, oz upon Statutes⸗Staple, oz upon Recognizances.; and theſe are much 

of one nature. Thar (at the Common:Law) foz aun but the King foz Debt oz 

Damages recovered, oz upon a Statu Recognizanrce, the Bodp oz Land of the 

Debtoz might not be taken in Exetution, but in ſome ſpecial Caſes, and in caſe of 

Actions that were vi & armis, there being fo;ce uſed in the tale, aa in Treſpaſs, c. 

and the Trecutton was to be made onlp upon and bp his Gwods,Chattels,His Coin 

and other p2ofit that grew upon the Land; foz tFe which purpoſe the two Writs 

Pieri3 facias Called Fieri facias and Levari facias were appointed. But now there is in all theſe ta⸗ 

Levari facias. (eg another Judictal Writ given, the which is this Elegic, whereby upon Jung: 

Elegit, ments,andupon Statutes, and Recognizances, a moietp of the Defendants Land 
in the Suit wherein the Judgment is, and of the Land of the Conuſoz upcn a Sta- 
tute o2 Recogntzance, except Bobus & Aft ĩs carucæ, are by Inqueſt to be delivered to 
the Plaintiff oz Conuſc in ſatisfagion of His Debr. Ser Cook 2 part Inſt. 394; 

Capias ad ſa- 395+ 288. The Capias ad farisfaciendum to arteſt the Body was given bp the Comz 

:1*faciesdum- mon Law only in the Caſes befoze of force, where the Action was (aid to be vi & ar- 

Capias profine mie, there the Capias ad ſatisfaciendum and the Capias pro fine onelp lan. Coo. 3. 11. 

Debt againſt 12. That in caſe of Debt againlf an heir upon the Obligation of his Ante: 

an Heir. ffoz binding him and His Meira, au the Land He Had bn deſcent was by the Common 
Law liable to Execution. And at this dap in caſe of a Statute oz a Recogutzante 
all che Land of the Conuſoz will be liable to Execution. 

Scire facias, 13. But here (by the wan it is to be no wn, that the Plaiutiſt upon a Judgment, 
oz the Recognize upon a Recogntzance, their Exetutoꝛs, Adminiffratozs, oz Sut⸗ 
teſſozs, map uot pꝛotced to take adbantage ot them, oz have Execution upon them; 
till then have firſt ſued out a Scire facias. But in the tale of a Statute, and of a Re: 
cognizance in the nature of a Statute, it is otherwiſe. Cook 2 part Inſt. 288, 394. 

14. The method of pzoceding in a Judgment and the Grecution thereof 18 as 
foloweth; (that is) The Judgment being paſt, the Plaintiff is to chuſe His Ext⸗ 
tution, and then ta purſue it. But he is firlt of all to take care to have his Judgment 
entred in the foꝛm pzeſcribed by Law. Die fo: this the Bk of Entries. 2. Then 
foz His Exetution, it muſt be carefullp done; as foz example, If he make thoite of a 
Writ of Elegit, it is to be directed to the Seritt in the ftzm pzelcribed by Law; fo 

The proceed- which ſæ F. N. B. and oid N. B. 3. 'The Sheriff then having trete ibed this Writ of 

ing of the Elegit, pe is to ſummon a Jurp, and this Jurꝑ is to inquire and return what Fe: 

Sheriff in it. ſimple, Fee tail, oz fox Life, Lands, Gens v2 Chattels the Defendant Had at the 
time of the Judgment, oꝛ at ann time after. And this mult be caxefultp done, the 
finding mutt habe certaiutp in it by the qualiep of the Land; as the Panuoꝛ of 
Horley, Peluage and twentn acres of Land, Meadow and Paſture in Dale, in the 
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artupation af IS, of the value of, #c. v i. Rent, at. De& faʒ this the Pꝛetedents of 
Juquzſicions in this tale. 4. Then the Sheriſf is at the ſame time, oz ſome other 
time afterwards;todeliver che one moiety thereof: and this he alone doth without 
the help of the Jurp. And herein care muſt be had that then do it bu metes and 
haumds, and that he do certainly deſcribe that which ve doth ſo deliver, and that he do 
deliver what is dividable, and there foze that he do not divide a Pannoz and deliver 
the moiety thereof, foz by this he map deffrop the Pannoz. 5. If che Sheriff hen 
deliver to much, the Court at the return of the Wric may quaſh it and oʒder a new 
Jnquirp : And after the return of the Writ there is no remedy to be had. 6. When 
che Plaintiff is ſatisfied, if it be by incurſion of time, che De endant may enter 
upon his Land again without moze ads; but if He hath received ſatisfagion by ſome 
accidental impꝛohement of the Land, there he is to call the Party into the Court 
out of which the Writ iflued, and there to do it by Scire facias. And foz other Exe 
cutions,the pzeced mu be acco2ding:ts the exact founs pꝛeſtribed by Law, Cook 5. 
33,39. But all Exetutious are to be taken out within the pear after the Judgment, 
foz after the pear no Execution is to be done until there be firſt a Scire facias ſent Sci⸗ faciar 
out, whereupon if ſatisfaction be not made, o2 god cauſe ſhewed, then the Sheriff 
ſhall be commanded to do Execution. Weſtm. 2.45. 13 Edw. 1. 
15. The Execution upon a Judgment ſhall relate to the dap of the Writs date. Relation ot 
So that an Execution again an Adminiſtratoz after the death of rhe Inteſtate of ir. 
the Jute ſtates Gods is god, Leon. x part, caſe 200. And the Award cf the Wrie Adminiſtra- 
ok Execution ſhall bind all che Gods of Him againſt whom Judgment is, which dor, bow he. 
he had at the dan of the Erecutton awarded. So that if one owe me a Debt by a 1 78 
Judgment, and die, His Exetutoz oz Adminiſtratoz is to pay me this Deht be foze 0 pay D. "I 
he pap ann Sabject ann Debt upcn a Statute oꝛ Leaſe, Obligation, oz otherwiſe ; of the Tella- 
and if He da other mile, it will be a Devaftavic in him, and make him liable to pap tor. 
it out of his own Eſfate: Foz the Executoz 02 Adminiftratoz is bound by Law to Peri. 
van the Teſtatozs Debts in this ozder. Firſt, the Debts befoze any Legacies be 
paid. And the Debts in this ozder. Firſt che Debes due to Himſelf; ik ann Debt Pepts due ts 
be due to Him, he mapdeduc lo much as to pap himſelf, albeit there be not Allets the Ex wor, 
to pap others. Then to others: and firſt the Ring is to be pzeferred; ſo that if there Debts to the 
be any Debt due to him, and he begin his Suit toz it befoze ann other man can get Ning. | 
a Judgment foz his Debt againſt the Executoz oz Adminiſtratoz, this Debt muff 
be paid befoze ann Debt due ro a Dubjed, And. after this the Debts of common 70 Sabjecks 
perſons, thus. 1: The Debts due bu Recozd, bu ann Judgment had againſt che upona Judg- 
Deceaſed in ann judicial pzoceding in ann Court of Retoꝛd. 2, The Debts due up- went. | 
en Otarutes, oz Recogntzances entred into bp the deceaſed; foz monep to be paid Upon a Sta- 
foz che Debts due upon Judgments muſt be ſatisfied befoze theſe. Sir judicium Kc. 
prius vel poſterius 3 foz the Dratute: and Recogntzance is but a pocket Judgment 
0 Recozd. And aftev this the Debts due by Dbligattons.ſingle Bills, oz foz Rents 
reſerved on Deeds, But if Statutes oz Recoguizances3 be onelp to perfozm Cove: 
nants, az the like, and no Covenant is hꝛaken, the Debts due upon Obligations 
ſhall be pꝛeferred befoze them. Do if a Judgment, Statute, ozRecognizance be dil 
 tharged, oz left and ſuffered to lie by agræment in the Exetutozs hands ta bar 
others ok their Debes, this ſhall not pꝛevent other juſf Debts of an infericurna- 
ture, no map the Exetutoꝛ plead them in bar ta others Debts, as he may in caſe 
where monep is juſfip due; and ſo he muſt do at his peril, oꝛ he may make him⸗ 
{elf chargeable upon his own Eſtate. See for all this Cook 9 88 Plowd. 184. 545. 
Dyer 80. 232. Cock 5. 28. 4. 54,59. Brownl. 1 part, 53,73,76,103. 2 part, 51, 37, 82. 
Cook 8. 132, Plowd. 279. Crook 3. 734. | EXP 
And it was Held, That papmenr of a Debt by an Exetutoz after a Judgment P: var t. 
in the Common pleas was no Devaſtavit, becauſe He could not withffand it, and he g 
ſhalt not there oze be pit to his Audita Querela foz relief. Crook 3.734 822 
K — The Entrpof a Judgment map be ſtaied and arreſfed, if the Court ſhalt 
manſe; ©: 1 5 3) IE 095 E mater | 
17. The Wife and Her Yugband as Adminiſtxatozs of the firff Hus band recover 


— 


„ 
- Aud. 


a Debe, Hanging which uit che dun of the Inteſfate, by Covin between him and 
the Defendant, pzocures new Ketcers of Adminiſtration ta Him arid his — 
jointly, 
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jointly, and after Judgment releaſe to the Debtoz, the band and Wife ſue | 


Execution, the Debtoz bzings an Audits Querela, hanging which the ſecond Admt- 
Covin plead- niſtration was repealed bp Sentence, and che Covin and Repeal pleaded in Bar, 
el. the Defendant demurred ; and it was adjudged againſt the Defendant, Dyer 339. 
18. That a Judgment mas be foz a part of the thing in demand onelp, oz foz the 

whole. 


19, That a Judgment map be erroneous and avoidable bp a Writ of Erroz foz 


mann cauſes. Crook 2. 303. 
20, That after Judgment no Iſſue ſhall be taken. Crook 2. 126. 
Res” 21. That when a Judgment is reverſed fo; Errez, the Partp is reffozed to his 
firſt Remedy, Cook 8, 141. | 
22, That there is a difference between doing Execution, which is where the. 


perſon is at the Bar when Judgment is given, he is to be taken in Execution; and 


ſuing of Execution, which is where the Defendant is abſent, bp Strange Juſtice, 


Section 2. 


| BY moze particularly. Firſt, it is to be known, that it is pzovided bp certain 
| Statutes as followech. fo 

What Execu- © 1. That He that recobereth Debt oz Damage in the Kings Court, map at his 

tion the Plain choite habe a Fieri facias of the Lands and Chattels of the Debtoz,0z a Writ. foz the 

riff may have Sheriff to deliver him all the Chactels of che Debtoz ( except Oxen and Plow- 
beaſts) and the motery of his Land bp a reaſonable Extent till the Debt be levied. 
And if he be ejected out of the Land, he ſhall habe an Allize , and afterwards a Writ 

Elegit. of Rediſſeitm tf need be: and this laſf Writ is called an Elegic, which is given up 
ona Statute allo. Weſtm. 2. 18. 13 Edw. 1. > ck 

Fines. 2. That foꝛ all things retozded befoze the Kings Juffices,oz contained in Fines, 


Execution (whether Contracts, Covenants, Obligations, Servites oz Cuſtoms ackuswledged, 


within ne cn anp other things inrclled) the Writ of Exetution ſhall by within the pear; but 
— facias. after the pear a Scire facias, "whereupon if ſatisfaction be nct made, oz god cauſe 
| ſhewed. the Sheriff ſhall be commanded to do Execution, | | | 

New Executi- 3. That if Lands delivered in Execution upon juſt cauſe be recovered without 
on where to fraud from the Tenant in Execution, befoze He ſhall Have lebied and received his 
be had. whole Debt and Damages, He map habe a Scire facias our of the Court from 
whence he Had the Execution, returnable in the ſame Court at a dap, fozty daps 
(at the leaf) after the date of ſuch Scire facias; at which dap, if the Defendant be- 
ing lawfufp warned make default, oz do appear, and do not plead a ſufficient cauſe 
(other than the fozmer acceptance of the Lands) to avoid the laid Suit foz the riff 
due of the ſaid Debt and Damages, the laid Court ſhall iffue fozth anew Writ of 

Execution fox the levping thereof, Scar. 32 H. 8. cap. 5. 2 
Privilege of. If anp talen in Exetution be delivered by Pzivilege ok Parliament, as ſwn 
Parliament to AS the Pꝛibilege ceaſerh, the Plaintitk, his Exetutozs 02 Adminiffratozs map ſue 


itay Exccuti- out a new Exetution againfk' Him,” and the Sheriff oz other-Officer ſhall not be 


on. chargeable foz tre firſt Arreſt. Stat. x Jac. cap. 13. 1 
He that hath 3. That no Execution is to be ffaped upon any Writ of Erroz oz Superſedeas up- 
a Writ of Er- on it, foz reverſing of a Judgment foz Debt, 0zupona Contraa, til the Plainciff 
ror muſt put be hound in Recognizance with two Duretfes in that Court in double the ſtim of 
in Bail, the Judgment, to pzoſecute ft with effec, and pap the Debt, Coffs, and Damages, 
itt che Judgment be affirmed.” 3 Jac. cap. 8 | - 

New Exccuti- 6. That the Party at whoſe Suit aum one is in Execution foz Debt oz 
on where to Damages recovered, their Executozs oz Adminiſtratezs, man, after the death 
be had. of the perſon ſo charged and dping in Exetutien, lawfullp ſue fozth new Ex⸗ 
ecurfon' againff the Lands and Tenemenrs, Gods and Chattels of che perſon 

ſo deceaſed, in like manner as if the perſon ſo deceaſed had never been taken 

in Execution. Powbeit rþfs At ſhall not extend to Lands ſold 5 a 

| akter 
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{after the Judgment given) when the monep raiſed thereupon is paid, oz ſecured 
to be paid to Credftozs in diſcharge of due Debts. Stat. 21 Jac. chap. 24. 


* 
—— 


Sect. 3. Of the Execution of a Judgment, or Statute, or Recogni- 
zance ; and of the ſeveral Writs of Execution for that pur- 


poſe. 


A &S tothe Exetutions upon Judgments, and upon Statutes and Retognizan⸗ Execution. 
1 as, there are mann things to be known relating to our Subject matter in | 


hand- 55 

1. That Execution is the laſt per foꝛmante of ſome Ac, and is commonly taken wha it is ; 
iz that Act which doth purſue the Judgment. Jn Civil Caſes it is where Judg- and the kinds 

ment is given in anp Court foz the Recovery of aun Debt oz Damage, oz ann  i- 
Lands, Tenements, oz other things. And Execution is awarded to Him that doth 
tetober, to put Him into the poſſeſſion of the thing recovered, the which when he 
hath gained, then he is laid to Have Exetution done. Foz an Aaion (in its pꝛoper 
ſenſe) is ſaid to continue til Judgment is given, and after Judgment then doth 

zoceſs of Execution begin. And therefoze a Releaſe of all Aaions is no bar to an Releaſc. 

recution, foʒ the Exttution doth begin when the Action doth end. The Writs in 
duits of Law therefoze are ſaid to be either Dziginal, which are the foundation 
Wries ; oz Judicial, which are thole that come after, and are grounded upon rhe 
Judgment, which are the Writs of Execution. Where a man doth acknowledge a 
Debt by a Recognt3zance oz Statute, (which is in the nature of a Judgment) and 
the parry is put into poſſeſſion of what is acknowledged by the Statute; this is 
an Execution. Do that bzteflp, the Execution in both cheſe Caſes is the obtaining 
of the actual poſſeſſion of a thing gotten by Judgment of Law. And ſo it is ſaidfo 
beeither Final 92 Maluable, as where the Sheriff oz Officer ſhall take the Defen- 
dats Bodp oz Gods, and deliver them to the Plaintiff in ſarisfacfon of His 
Debt; oz it is not Ualuable oz quouſque, tending onelp to an end, as where the 
Defendants Body is taken and put into Pziſon, where it is to lie as a Pledge till 
- Debt be ſatisfied, but this doth not ſatisfie the Plaintiff, Cook upon Litt. 154. 

289. 

Che Writs whereby this Execution is made and done, are ſome of chem agafnff w;ics of Er- 
the Pe rſon, ſome of them againſt rhe Gods, ſome of them againſt the Lands, and cution. 

lune of them againtt che Bodp, Gods, and Lands tagether. Cook 6 87. 8.141. 

Foz the doing of Execution in a Suit foz Debt 02 Damages, the Mrits are, the 
Levari facias, the Fieri facias, and the Capias ad fatisfaciendum; and ſometimes the 
Erigent, the Capias utlagatum, and the Capias pro fine. And fo; the doing of Exe- 
tution upon a Statute oꝛ Recogntzance, called the Excent thereot, this is made and 
done bp the Writs called Extendi facias, Levari facias, nd Liberate: and borh the 
me and the other Execution map be made by Elegir. | 
And herein alſothere is ofr-rimes uſe of the Writ calted a Scirefacias. The Le- 1%, „ 

vari fac ĩas is a Judittal Writ directed to the Sheriff foz the lebning of a ſum of mo- What. 
nep upon Lands and Tenements of Him that path fozfeited a Recoqnizance. Re- 
pift. Orig. fol. 298. | 

The Fieri facias is a Judicial Grit ling foꝛ Him that Hath recovered in an Adt- en fi. 
mm Debt oz Damage, direced to the Sheriff, commanding Him co levy the ſame of what. 
the Defendants Gods, Old N. B. 152. 

The Capias ad ſatisfaciendum is a Judicial Writ (grounded upon a Statute) Tapias ad ſa- 
lving where a man hath recovered in an Acion perſonal ann Debt oz Damages in Haciendum 
the King's Court, direaed to the Sheriff,co command Him to take the Bodp of him hat. 
againſt whom the Debt is recovered;,# to put him in pziſon till ſatisfaction be made 
to him that recovered, And all theſe chze laſt named Writs are to be ſued out wich- 
in 
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in che pear and dan of the time of the Judgment Had, and not after without Scire 
facias; o if then be ſued out within the hear: they map be continued after the 
pear til Exetution. Coo. upon Litt. 290. 

Zxigent,whar The Exigent is a Grit that lieth where the Delendant in an Acton perſonal 
cannot be found, noꝛ any thing within the County to be aitached oz diffrained, and 
is direced to the Sheriff, to pꝛotlaim and call him five County days one after ano⸗ 
ther, charging him to appear under the pain of Outlaw2p, And'if he be out lawed, 
then al his Gods and Chattels be foꝛfeited. And this ſemertmes greth fozth be⸗ 
foze Judgment, and in lome Cales after Judgment. It it be brfore Judquzerthere 
muſk go befoze it thi Writs of Capias ad reſpondendum, one after another, with 
a Non eft inventus returned upon each of them. But tf it be aſter Judgment, ag 


it may on a Capias ad computandum, oz Capias ad a : there it mon iſe. 


out afcer the brſt Capias. Fermg ot the Law.- -- i= 1 K 

Eapins atlaga- TÞ8.Capias Utlag tum is a Mrit of Exetut ion, oz after Judgment, which 1015 

tum, what. againſt Him that is outlawed upon any Suit directed to the Sheriff, commanding 
him, upon reteipt thereof, to appꝛehend the pertu outlawed; foꝛ hid contemph; in 
not appearing upon the Exigent, and to keep him in ſafecuſfody until, and to bzing 
him iuto the Court at the dau of the Return of the Writ, where he 185 to remain 
without Bail oz Painpziſe. Coo, 12. 103. 

capias utl- There is alſo a ſpetial Writ in this tale called a Capias utlagarum & inquirasde 

garum, & in- Bonis. & Catallis, which is a Mrit all one with the foꝛmer, but that it gives a far: 

quiras de bo- ther power tothe Sheriff, ober and beſides the apprehenſion of his: Bodp, to inquire 

* of and ſeiſe upon his Gods and Chattels to the ing's uſe, Old N. B. 154. 

Capias pro The Capias pro fine is where a Judgment is given in a Cale foz a Blaintitf, and 

fine, what. tt is in luch a Caſe where the Defendant is allo to pap a Fine to the Ming, the 
which being not paid, to command the Sheriff ro fake and impꝛilon bim til be pan 
bis Fine to the King, Coo. 3 12,3. ä 

Extend; faci- The Extendi facias is a NMtit. called a Writ of Extent, whercbp the value of 

u, what. Lands.#c. ts commanded 10 be made and levied; fo to Extend dath lignifie in Law 
to Ualue the Lands o Tenements cf one bound by Statute, ct. who hath fozkeitrd 
his Bond, fo ſuch on indifferent rate, as by the pearly Rent the Obligeoz man in 

Exteut, what. time be paid his Debt. Firzh. N. B. 131. And Extent doth: ſometimes fignifiea 
Writ to the Sheriff foz the valuing of Lands oz Tenements; and ſometimes the 

Liberate, what Ad of the Sheriff upen this Wric. And ik the Sheriff dejap to exetute the Wrtr 
of Extendi ſacias in the delivery of the Lands, Gods and Chattels of the Conulſoz 
to the Conuſe, that are appꝛaiſed and taken into his hands upon the Extent, be 
map be foꝛted to it bn the Writ called a Liberate. 

Zlegit,what. The Ele git is Judicial Writ grounded upon the Statute, and lieth fozHim that 
Hath recovered Debt oz Damages in the Kings Court againſt one not able in his 
 Gwds to ſatisfie; direded to the Sheriff, to tommand him to make delivery of half 
the parties Lands and Tenements, and all his Guds, Oxen and Beaffg for the 
Plow excepted. Old N. B. 12. Regiſt. Orig. 129. 299. 

Scire facias, The Scire facias is a Juditial Write, moſt commonip to call a man to ſhew cauſe 

what. to the Court whence it is ſent,- whp Execution of a Judgment paſſed ſhould not be 
made. And this commonly is not granted befoze a pear and a dap be paſſed after 
the Judgment given; in which caſes (foꝛ the moſt part) Execution is not gront- 
able until this Writ and the return thereof. be had and paſf. Old N. B. 15 1. And 


where a man ſhall be put to this, to hade Execution oʒ nat, ſ 21 E. 3. 22. Execution 


69. 53 97. 55. 89. 97. 143. Scire facias 126. Execution 103 164. 243. Executions 
map be arreffed and ſfaped by the Court n the 9 f is given. 


— , fiat d 


t. 
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Set. 4. Of the ſeveral paſſages in and about the Execution of a 


Judgment. 


Part 2 


I. thꝛer recober Dammages, and befoꝛe Exetution taken fozth two of them die; for the per- 
the third (hall not habe Execution but of hig poztton. But if Exetution be ſued ſons and tu 
foz Dammages, and the Land delivered tothze bu Elegit, and after watds two ties thercunto 
of them die; the third ſhall hold the Land til all the Dammages be levied.' Other⸗ 
wile it is of a Recognizance oz Debt recovered. M. 13. E. 3. Extcution 75. Recognizarce 
. The Exccuroz oz Adminiſtratoz ſhall Have Exetutian of a Judgment agaiafk (Fe _ . 
Teffatoz oz Inteſtate in his life-time ; and ſo ſhall the Adminiftratoz of rhe Gwdg *® 3 
— the Teſtatoz, de bonis non adminiſtraris in rhe hands of the Exetutoz. Hob. . 
287. 272. | 

In a Recovery againſt Hus band and Wife , if the Husband die, and the Wife 
be Hig Exetutrix, the Exetution map be againſt her as Executrix ; and lo it map 
be as Wife, being party to the Judgment. 13. H. 4. Brief 87 1. 

It is ſaid, That if che Peir have but an Acre bp deſcent, he ſhall be charged Againſt an 


with a 1000 li. by Obligation of his own Lands, if he denn he hath any Land by Heir. 


deſcent , and that the Land onelu which deſcends ſhall be put in Exetution. But 
how and where an Heir ſhall. be chargeable in theſe tales, ſ& after. | 
Foz the Kings debt all the Lands the parcy hath at the dap of rhe firlf Wzir hall Preregative. 


be liable to Execurton. 


Af Dammages be recovercd againff two, the Execution ſhall not be againſt rhe where more 
Qurvtvo; onelp ; and if both be alive, and rhe one be taken by a Capias, the other than one De- 


hall be alſo taken, oz elſe the t 1 ſhall be diſcharged. 19 E. 3. Execution 81. 29 E. fendant is. 


3.7. Execution 155. Coo. 5. in Blumfield's Cafe. et {& 29 H 8. contra, 
One condemned in Tre paſs in the King's Bench, was alſo condemned in Londen, bor the Pri- 
and ſent to New- gate; and upon a Capias ad fſari:-faciendum awarded from hence fon. 
the parti did acknowledge him elk ſatisfied ; upon which it was holden, that he 
ould be ſent back to New) · gate there for that debt. 8 H. 5. 7. Execution 167. 
If two ſue Exetution, and befoze Extent one dieth ; pet the Sherff hall extend One of the 
the Land, and deliver the ſame to the ocher. © 11 R. 2. Brief 938. | * Plaintifs dies. 
One in Execution fo: Treſpaſs, xc. was (ſued in an Aaion of Account here, and 
appeared in cuſtodp, aud acknowledged the Receipt ; and it was Halden, that when For the P. i- 
he Had attounted and made agrem-nt , be ſhould be ſent back. Afterwards the os. 
inrif did acknowledge an Agreement made, and he was ſent back. 29 E. 3 47 
tecution 166. | 2 | 3 | | 
In a Scice facias to Have Exetution of Debr oz Danimages , upon two Nihils re- 55-2 falls. 
turned the Plaintif wal Have Execution, 18 E. 3. Execution 57. 8 E. 3. 23. Sa 
Execution 99. 5 | 
Where Debt is bzought againf thꝛæ bp ſeberal Pracipes upon an Dbligation xp;ecution 
Joſt arm ſeveral , all plead , and it is found fo the Platnfif, and he Hath a Capizs ſhall be but 
and Extent againff one, who doth pꝛap a Superfedeas, o2 that the Plaintif will te⸗ one. 
linquiſh che others. And a Super ſedeas was awarded Causã conſcientiz, betauſe ti t 


Recovery was by default. Quzre. Jt ſems the Plaintit may not Have Exetutien 


againſt the others when he hath choſen Execution againſt one. But in Treſpaſs 
where he lueth fozth Execution againf all the Defendants, and one oriefp is talen; 
there the Pꝛotels Hall continue agatnf the others. 4. E. 4. 14. Do it is (aid 14 H 4 
19. That de whorecovers againſt two upon an Obligation bp ſeveral Præcipes ſhal 
not have Exetution but againt one at his prril. Aud if A, B, C, and D, be ſued by 
leberal Præcipes upon their joint and ſeberal Obligation, A, and B, are condemned, 
Udoth demurr, D pleads to Illue, and their Pleas continue the Plaintik ſueth Ex⸗ 
tcution bu Capias againff A. And Pigot laid, that in Treſpals n3 Cx-cucteri ſhall 
teagainff one till the other be condemned. And a Superſedeas was awarded Causa 
conſcientiz, becauſe he did recover by default. 5 E. 4 4. 38 H. 6. 13. 12 H. 4. 8. 
Where in Treſpaſs ſome are found Gutltp, and the Pleas of. others depend in 
Pꝛoteſg, the Plaingif map pꝛan Judgment againſt thoſe _ are caken, and Exe⸗ 

q tution 
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tion ſhall ceaſe, ct. and then he map releaſe 02 relinquiſh againſt the others, and 
Have againſt the firſt His Execution. 5 E. 4. 5. 15 E. 4. 27. 36 H. 6. Fieri facias 3. 
44 E. 3.7. Execution 36. Ss it (ems in Debt by ſeveral Præcipes, where all are ton⸗ 
demned, and one is taken. 4 E. 4. 41. Do in Debt bp one Præcipe, and one parcel ig 
found oz confeffcd, and then are at Iſſue upon the Reſidue, he ſhall habe Judgment 

but Execution ſball ſtaꝑ of the Debt and Dammages until, #c. But of Colts he, 
ſhall not habe Judgment until, cc. 36 H. 6. 14. Do upon leberal Iſſues in Trel⸗ 

pala, oz Demurrer foz part, and the Ifſue found. 32 H. 6. 6. 14H. 7. 7. 

Pu 2 Note. Where in Treſpaſs the Plaintiff had Judgment againſt one, and the o⸗ 
ther did depend in Illue, and afterwards barred the Plaintiff ; pet upon his pꝛap. 
er he ſhall recover againſt the other, otherwiſe not. 44 E. 3. 8. | 

One of the A Scire facias wag after the pear foz Dammages recovered againſt two, the one 

Defendants wag returned dead, and the other warned: in this caſe it was held, he ſhouldnot 

dead. habe Execution againf the Survivoz, without pzater againſt the Þeir and Terrz- 
tenant of che other; pet the Sheriff map levp the whole upon one. But Thorpe 
was of opinion, that the Survivez might be charged alone. But the opinion 
of the Court was contrarp : And the Sheriff cannot lebp the whole againft the 
Heir of the one oz the other Terrz-tenant ; foz if He be charged above his poz tion, 

Auditaquerila ye man be relieved bn Audica querela. 19 E. 3. Execution 81. 

Scire facias., The Yugband and Wife bzing ſeveral Writs of Scire facias to habe Exetution of 

Husband and g Judgment had bp the deceaſed againſt the Terrz-tenants in ſeveral Counties, 

Wife Plants. and habe Judgment againft ſome of them bp default, and pending the Pleagof 
others, and befoze ann Exetution, the Hus band dies: Jt is a Queſtion whether 
all the Mrits ſhall abate againſt thoſe againſt whcm it is given, as againſt choſe 
who have pleaded. Hob. 287. HY 

Againſt Ex*- If one recover Dammages, and wy teri facias the Sheriff deliver Him 10 l. be: 

cutors or an tauſe the other had no more Gods, whd is now dead; it is ſaid in this taſe, that if 

Heir. he habe Exetutozs that habe Alſetg, Exetution ſhall be ſued fozth againſt them. But 
he muſt have Execution againſt the Heir at his pcril of the reſidue. Mich. 19. R. 2. 

Execution 263. 

Jf 10 l. be levied un Fieri facias in the time of the Teffatoz, and the reſidue by 
Fieri ſacias from the Exccutoz, oz bn Elegit from the Heir, this being upon a pjaicr 
is juſfifiable. 19 E. 2. Ex ecution 163. f 

Againſt more If a Scire Facias be fo; Damages recovered againſf two, one is returned warns 

than one. ed, and that the other hath nothing; and the Plaintiff pꝛaied Exetution againſt 

them both. 1 H. 5. 4. Execution. 22. | | 

Heir to be If one bind Him and his Beirs in an Obligation, and leabe Land at Common: 

ſued. Law, and Land in Gabel kind. the Creditoz muſt ſue all the Peir g. And if Fe 

Whereis more habe an Petr on the part of the Father, and another Heir on the part of the Pother, 

than one Heir and both habe Land by deſcent, he ſhall Have ſeberal Adions, and Execution ſhall 

ceaſe till He tan take if againf both, Hob. Rep. 25. 
Whereis mor AScire facias was againſt two, one warned appeareth, the other maketh default, 
than one De- and the Plaintiff pzated Trecutton againſt him, and was denied, foz then he might 
fendant. not ſue him who appeareth; wherefoze Execution did ap. P. 6 E. 3. 13. Execu- 
| tion 103. 0 

Scire facias. The partp upon a Retoberp of Debt, Damages, oz Annaity, muſt Have a Seite 
facias alwaps befoze He can Have Execution, 24 E. 3. 23. Execution 89. And 
where a Recozd is removed into another Court, as bn Erroz into the King's Bench, 

. Scire facias mulk firſt iſſue fozth, albeit it be within the pear. 21 E. 3. 56 Enqueſt 7 

One of the If th2&e recover Damages, and befoze Execution taken fozth two of them 

Plaintiffs die, dit; the third ſhall not Have Execution but of His poztion. But if Exetution Had 

Xlegit, ben ſued foz Damages, and the Land delivered toth:& bp Elegic, and afterwards 
two had died; the third ſhall Hold the Land tin all the Damages be levied : other- 

wile it is of a Recogntzance, oz Debt recovered. M. 13 E. 3. Execution 75. 
If two ſue Exetution, and befoze Extent one dfeth ; pet the Sheriff ſhall extend 
the Land, and deliver che ſame to the other. 11 R. 2. Brief 938. | 
The firff Conuſ& map not put the other without Pzoceſs of Law, 9 E. 3. Exe- 
eution 97. Enqueſt 11. Sci 
A Scire 
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A Scire ſacias was upon a Retobern againſt ſix, where thꝛe were returned war⸗ Sar, facias, 
ned, and ther desd: It was holden in this caſe, that a Scire facias ſhould iſſue Were is 
agatuſt the Heirs and Exetutoꝛs. And by reaſon ot the Nonage of one of the Peirg, more chan 
the Pzocedings were ſtaped againſt che reit, and no Exetution againſt ann of one Defen- 
them, foz the other might habe an Acquittance. 29 E. 3 39 Execution 136. dant, 

---; Scire facias upon Debt oꝛ Damages recovered atter the pear, the Defendant re- Again a 
turned warned doth not appear; no Execution ſhall be againſt the Feeffe, living t-cuitce. 
the Pꝛintipal, of Lands which he had at the time of the Judgment, wit hout ano: 

ther warning againſt the Feoffe, But the Repozter tonteives that the Exetuticn 3 
ſhall be without: warning. 1 E. 3.4. Execution 105. So noz againſt Executozs. Exccutors, 
19 E. 2. Execution 243 9 E. 3. 24. 6 E. 3. 15. Execuuon 102. | 
Ik one recober Damages in Treſpais, and ſue fozth an Elegic of Lands in an- Pr. 
tient Demeſn, and be put out, he can habe no Aſſiʒe; fox he ought not in this Writ . hat ood 
4ohave'Erecutton: of choſe Lands, foz the Statute doth extend onelp to Lands at enby 
Common Law; and tk erefeze the Sheriff is net to deliver ſuch Lands upon en Elgit. 
Elegir: 8 E. 2. Execution 236. 22 Aſſ. 45. Ancient Demeſu 23. And ik the Recogni⸗ Ancient De- 
z die, his Exetutozs Have no remedy, noz the Teſtatez. But upon a Statute⸗ mein Lands. 
——_ Lands in ancient Demeſn/ habe bien delivered in Execution, and held _ 

d. 7 H. 7. 11. 1 12 | | 1755 3 

ene recober Damages in Treſpaſo, and upon a Scirefecias returned Nihil, Relation of a 
had Exetutton of Lands which he had the day of the Judgment giben, not from the Judgment. 
dan of the Mrit. 6 E. 3. 15. 1 E. 3. 4. And in Ward he har an Elegit of Land pe then 

had, and net the dap of the Writ baeught. 29 E. 3 27 . 
One ſold his Gods by fraud after Judgment to pꝛevent Exetut on, and the lame For the things 
was returned, and the Sale held god, and the Gods not liable to the Ext cut ion. tobe charged, 


and what 


3E. 3. Execution 108. But Thor p doubced. | | We 9 
A Fieri facias was, Damages recovered in Maſfe upon a Leaſe foz pears, and it ( parcels are 
was returned, That the Leffe pad no Gods but the remnant of the ſame Eeaſe. liable to Exc- 
And it was Holden that bp Sicut alias the Sheriff might ſell che Leaſe. ag well ag cut! on. 
Pots and Pans in the Execution, foz the Fieri facias is de Terris & Catallis, &. 

19 E. 2. Execution 148. 7.3010 | 4. 

Npon a Demurrer it was adjudged againſt an June-keper, that the Plaintiff In Zlegir. 
might not Have an Elegic of the Lands which he: had at the dap of the Writ 
bjoughe, but from the dap of the Judgment. But if he had recovered by Ucrdic, be 
ſhould Have had the Lands which he had the dap of the Enqueſt firſt taken. But if 
the Plea had ben begun, and Judgment given the ſame Term, the Execution 

' Hauldbe of the Lands which he had the dap he firſt entred into the Plea. 42 E 2 11. 


Ch King ſhall have in Execution an Annuity oꝛ Rent: Seck by Fier i facias, hut 1 
„ ͤ ot the Ring, 


o 


ether wile ic is of a Common Perſon. 8 H. F. 4. 28H. 6. 11. ts 
de where the Platntiff recovered in Debt, and Had a Scire facias againf a Againſt a 
Stranger a Purchaloz, who appeared and pleaded, and found againſt him, and the Purchaſor. 
Plaintiſk had an Elegit of the Lands of the: Feoffoz which the Defendant had tle 

dap ol che Pleading. 33 E. 3. Execution 162, 75 | 
Nn a Scixe ſacias upon Damages recobered,upon Nihil returned Pzoceſs map iſſue In a $cire 
foth by Teſtatum, 1 E. 3. 4. Execution 105. And note, That at the firſt day he fac. 
map habe a Scire facias by Teſtatum in another Countp if he will. 1 H. 3 4. Exc- 
cution 22 5 . 

 Scice ſacias upon a Recoverp foꝛ Damages againſf two, upon Nihil returned a 
Sicut alias is awarded bp Teſtatum into another Countp, and one is returned war⸗ 
ned, and that the other hath nothing; in this caſe the Plaintiſk ſhall have Exetu⸗ 
rion at his peril. And it ſeems the Scire facias by Teſtatum in this caſe from the Sci- 
refacias'ficur alias in theſame Countp, andupon Nihil returned, at the Sicut alias it 
id tlear that Exetution ſhall be awarded. 18 fl. 6. 17. Execution 3. But if at the 
hrft one is returned warned, and the other Nihil, he muſt have a Sicut alias, oz a 
Teſtacum in another Countp, æt. But he map not have an Alias upon the Teſtatum 
eſt returned, et. H. 8 H. 5. 4. Execution 22. 40 E. 3. 2. 24 E. 3. 20. Scire facias 141. 

where it is laid, That foz Debt oz Damages a man call have Exc tution upon rhe 


firſt Scire facias; | 
| N q 2 Maſfe 
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In Waſte what 


is liable. 


What in a 


Writ of Meſn ment aTirmed in Erroz in the King's Bench; Exetution ſhall be of the Lands of 


What 0 Aſ- 
ſiſe for Da- 


mages. 


In Waſte. 


Part 4. 
For the kind 


of Execution. 


Againſt Exe- 


cutorxs. 


For the Pri- 


n · 


After the Re- 


Of a Judgment and the Execution of it. 
Waffe was found bp Niki prius, and Judgment givenſtherenpon in Bank; the 


Plaintiff Had Exetution of Lands which be had the dap of the Enqueſt taken, 17 


E. 3. 5. becauſe all was bur one dap. 21 E. 3. 51. Execution 68. | 
It was found foz the Plaintiff by Niſi prius in a Writ of Yeſn, and the Jadg: 


the Defendant which he had the dap of the firſt Enqueſt taken. 15 E. 3. Execution 
64. 32 E. 3. accord. And upon no Suggeſtion He ſhall not habe Exetution ok Lands 
befoze Enqueſt was raken in Malte. 31 E. 3. Execution 66, ; 

Allile was taken, and adjourned into the Common-pleas foz difficulty of Judy: 
ment, and in the Common-pleas Judgment was gfven foz the Plaintiff ; in thig 
caſe he ſhall Have Judgment foz the Damages of the Lands the dap of the Judg⸗ 


ment. Drherwile it is of an Enqueſt bn Niti prius, becauſe all is one dap. 21 E. 3 51.. 


Jf a Writ be awarded to inquire of Maſte bp de fault, and it is found and retur⸗ 
ned, the Execution ſhall be awarded of che Lands which he Had the dap of the En 
queſt taken by the Sheriff, foz he is Judge there. 7 E 3. 7. But ſ& 14 E 2. Execution 
144. That it ſhall be onelp of the Lands which He had the dap of the Judgmem 
given. 

In Attaint upon falſe Uerdia given in Aſſiſe, Herne ſaid to the Sheriff, that ze 
Gould inquire of the Gods and Chattels of the Defendants which they Had alie⸗ 
ned after the date of the Attaint, & that He ſhould ſeiſe them into the Kings Hands, 
and alſo to tnquire of all the Gods, et. which were upon the Land ar the time the 
Plaintiff did recover, and to ſeiſe them in whole Hands ſoever they were, foz the 
Plaintiffs Damages in the ſame County. 8 E. 2. Aſſiſe 396. 42 E. 3. 26. 


The Sheriff returned upon a Fieri facias, Mandavi Ballivo, who {aid chat he Had 


ſeiſed tothe value, but he could not find Bupers; and becauſe the Court could not 
lend to che Sheriff to have the Ponep Here, as then might upon His own Gxtent, 
therefoze then awarded a Writ to the Sheriff to levp the of the Lands and 
Goods of the Bailiff to the value of that which he Had ſeiſed. The lame Law ig 
of a Seiſure bp an ancient Sheriff. 5 E. 3. Execution 101. 

Erecution was awarded againſt Exetutoꝛzs, the Fieri ſacias returned, That he 
who pleaded the falſe Plea Had nothing, noz any of the others of the Gods of the 
dead, but that then had Aſſets the dap of the Oziginal bzought, and nothing after 
the Writ of Trecution. And thereupon Execution was awarded of their pꝛoper 
Geods which they Had af rhe dap of the Oziginal. 17 E. 3. 45. Execution 76. 

A man outlawed foz Debt, was afrerwards condemned foz the lame Debt by 
Plaint in London, andſent to Newgate, and afterwards Had a Pardon, and Seire 
facias againſt the Party upon whoſe default the Pardon was allowed; it was Hol: 
den he ſhould be ſent back to New gate, pet he had an Atquittante foz the Debt; but 
he ſhould Have pleaded it there. 48 E. 3. 22. | 

A Retoꝛd was remobed out of the Common-pleas at Dublin in Ireland, and it 


cord removed was mobed, that it ſhould not be remobed out of Ireland, if not bp default of che 


by Writ of 
Error or o- 
ther wiſe, 


Scire facias. 


What E xecy- 


tion the 


Chief Juffice there, and that Plea was never befoze him; and therefoze it was 
Holden that it ſhould be ſent back; and if the Plaintiff will not ſue coſend it back, 
the Defendant ſhall not; but he map ſue Exetution in Dublin, foꝛ the Recozd doth 
remain in the Roll there. T. 5 E. 2. Error 89. 

A man ſueth a Mrit of Erroz, and a Scire ſacias, and is JNon-ſuſt ; in this caſe,if 
he Had not a Superſedeas befoze, he ſhall Have a new Writ of Ervoz, Scire facias, and 
Superſedeas; but if he had, Exetution ſhall be awarded, Yet in that caſe,if the Writ 
abate by che Demiſe of the King, He wall habe a new Writ of Erroz and Superſe- 


. deas. Do if it abate becauſe he is made Biſhop, Duke, Knight, Quære this · The 


ſame Law fn Audira Quer ela. Sc 7 H. 4.5. Super ſedens 7. 
A Scire facias upon Trroz, and he did not appear at the dap, foz which the other 
ſued a Scire facias foz Execution ; rhe Plainciff tn Erroz did not appear, and upon a 


Plaintiff may Capias ad ſatisfaciendum againſt him he bzought a new Writ of Erroꝛ, and pꝛaped a 


have. 


Superſedens, and pꝛaped to be delivered: whereas he was taken becauſe he had not 
a Superſedeas at the firſt, he cannot be delivered, foz then the partp hath no remedy- 
Drherwile it had been if He Had been taken. H. 2 H. 7. 12. Superſedeas 5. But 
where a man was ontlawed, and a Writ awarded to ſeiſe, #c, if he bzing a _ of 

| >110;> 
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- 
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Erroz, he ſhall not habe a Super ſedeas, becauſe the King is Partp by a mean. 8 H. | 
4, 5- Superſedeas 19. Where the Party is ouffed in Execution, oz making default, 
upon the Scire- facias, Which Himſelf ſueth, oz dorhnot appear, there he ſhall not 
Have another Scice facias, 5 E. 4. 2. accord. If a man bzingan Audita Querela, and 
Hath a Superſedeas, and after ig Non-ſult, He ſhall Have another Audica Querela, 
but not anether Superſedeas, 21 H. 6. 34. accord. If the Rerozd be removed toz Er- 
roʒ within the pear; and the Defendant taken foz the King foz the Fine, this wil 
not Help the Partn, foꝛ He is put to a Scire facias. So if the Part be adjaurned 
from the Countp Court into the Common Pleas within the pear. But if all the Zu⸗ 
Tites die, be removed. oz others choſen; in this caſe Exetution ſhall be foz the R ing 
and the Party. 14 H.7.15. 15H. 7.6. _ 

In a Scire facias it was pleaded, That the Sheriff had lebied the Ponep by Ficci 
facias, and the Plea held not good withont ſhewing an Acquittance oz matter of 

- Recoid: And'ithe Plainciff oz Defendant in this Caſe (as the Caſe is) may Have 
Account oz Treſpals againſt the Sheriff. And it was laid, ft is not like to a Ca- 

- pias ad ſarisfactendum, where pꝛeſentln bp the taking the Parey is in Execution. 
13 H. 7. 1. 20H.6.27, 28. 19 E. 3. Scire facias 120. 

It the Sheriff return upon a Fieri facias, That he hath levied the Ponen, and Remedy a- 
hath rhe ſame in Court, but hat h not the onen at the dap, and then a new She⸗ gainſt the 
riſt is choſen; in this tale, it being upon Recozd that the Poney is levied by the Sheriff that 

old Sheriff, a Scire ſacias ſhall iſſue fozth againſt the old Sheriff to pap it: And it . the 
He tannot 02 will not otherwiſe diſcharge and pap the Ponep,rhe Partp thall habe 
a Fierĩ facias oz an Elegit againſt the Sheriff of His pzoper Goods, 9 Edw. 4. 50. 0 
Scire facias 2. © 
Aman condemned and outlawed bzings a Wrft of Erroz, and finds Bail, and pai]. 
'Doth not kp his dap: Mordant the Party is put to a Scire facias upon a Retogni- 
zante againtk the Bail; foz He is now out of Execution, who was in Execution, 
and the Recogntzance is fo the King, and not to the Party; foz which cauſe it 
ſiems he ſhall Have Capias. 8 H. 7.9. Ser 16 H. 7. 21 Ed. 4 $0. 

Where the King is entituled to ann Fine oz Dutp by the Parties Suit, the Sub: One taken by 
ject is firſt to be ſatisfied befoze the Ring. 14 Hl. 7. 1. 15 fl. 7. 5. 21 Ed. 4. 80. Coo. Capias pro 
on Lirr, 138. Green ſaid, he had ſeen where two had bern condemned in Damages entern 
and taken, and the one died, that the other paid a Fine befoze Agreement, and plan. 
went at large. Banks Juffice ; This is not Law. 19 E. 3. Execution 8 1. Foz 
who is taken foz a Fine, is alſo in Exetutien foz the Party, if he will not diſagree, 
and ſue foꝛth another Exetution by Fieri facias, æt. aud pzeſently upon that ſued 
he map pan his Fine and go at liberty. 13 H. 7. 1. 14 H. 7. 28. But if he other⸗ 
wile go at large, the Partꝝ not ſatigfied, it is an Tſcape in the Gaoler ; pet it he 
had died in Pꝛilon foz ſuch Fine, a Scire facias Had lien againſt His Erecutozs. 

Mich. 7 H. 6. 6,7. Brian ſaith, That the Courſe of the Common Pleas is, to have 
_—_— of Debt, Damages, oz Annuitp, upon a Nihil returned at the firſt Scire 

I2S- 2 Hl. 7. 3. 0 

A Scire facias agaiuſt two upon Damages recovered, and Nihil returned; and 3 , facies; 
upon a Teftarum vne was returned warned, and the other Nihil; and Execution 

was awarded. 18 Hl. 6. 17. Execution 3. 

Upon a Nihil returned in a Scire facias foz Damages, a Fieri facias was award- wh. Execu- 
ed, hut no Elegit is to be granted till the Partp be warned. 4 Ed. 3. 23. tion may be 

But at the firff Nihil returned the Party man pꝛau a Scire facias againſt the had. 

Terrz Tenant of che Land, and if He be returned warned, he map have the Land 
im Exetution bn Elegit. 6 E. 3. 15. 24 E. 3. 25. Scirefacias 128. 

Be who recovered Damages in Alſiſe againſt thꝛe had a Scire facias, and two 
were returned warned, and the third Nibil ; and hereupon pe Had Execution 
againſt the two. 1 Ed. 3. 13. Execution 106, 108. 

Where two are returned Nun, and the third warned, and a Scite facias by Te- | 
ſtatum iſſuerh out againſt the other two in another County, and Nihil returned i 
againſt them, then the third appeared, and would have pleaded, and tould not; foz 
Exetution ſhould have been awarded if the two had not been returned Nihil; (6 
that the Pꝛatels was not ended againff them: and the Parcp ought to * the 

ꝛotce ts 
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Pzoceſs is ended; oz till the other be warned; and at the ſecond Nihil returned 

the Pꝛotels is ended. 2 E. 3. 20. Scire facias 141. Fe, , 
Part 5. Ik two be condemned in Debt upon an Obligation, andthe one of them is ca: 
For and a- Hen in Exctutien, pet the other map alſo be taken in Exetution; and if the one of 
gainſt whom them eſcape, the other map be taken and impziſoned, Moor's Rep. caſe. 634. Foz 


Execution is 


to be done, the eſtape of one in Execution doth not diſcharge the other. Croo. 1. laſt publiſh'd, 


and when. 478. Coo. & Blumfield, : 1 
But if two be jopnflp condemned in a Judgment, and Execution with latis faai. 
But one Exe- on be made upon one, the other is not to he meddled with, Moor's Rep. caſe 96. 
— And an Execution againſt one is no Bar, but that he map ſue the other. Croo. 1.53. 
Exetution map be Had againff Him, who hanging the Suit is made a Peer of 
the Realm. Ser Croo. 1. 149. | f | 


For Husband The PÞugband and Wife, ſhe being an Adminiſtratrix, retobers Debt and Da⸗ 


ane Wii mages, the Wife dies; in this caſe the Pugbaud map not have a Scire facizs, 


Croo. 1. 150. 164, 334. 


Againſt At- 
taint of Felo- 
n 


his Bodp and Gods. Owen's Rep, 69 


a Protection. Hugh's Abridgm. 902. cafe 6. Ent 5 555 
Peer. No Capias will lie againſt a Per oz Counteſs bn marriage oz deſtent, but in 
ſpe tial Caſes. Cook 6. 52, 53. Dyer 60. | LE Lis | 
Attorney. Ons by His P2ziviledge as an Atcoznep of one of the Courts at Weſtminſter, 
and others, map not in ſome Cales be taken in Trecution of their bodies. 38 Ul. 
6. 4. 12. „ * a , 
If an Adminiſfratoz get a Judgment on the behalf of the Jnteface, and die, 
For an Execu- neither his Exetuter (if he habe ann) noz His Adminiffratozs ſhall have Execution 
tor, &c. of this Judgment; but the Adminiſtratoz de bonis non adminiſtratis of the firſt 
Inteſtate ſhall Have Execution © And if an Executoz get T Inbgment on the behalf 
of the Teſtatoz, and then die, if He make an Exetutoz, He ſhall have Execution 
upon his Judgment 3 bur if He die Juteſtate, his Auminiftraroz, unleſs he þave alle 
an Admitnſtra:oz de bonis non adminiftraris of the Teffatoz , cannor have Exe- 
cuticn upen this Judgment. Coo. 5. 9. If an Erecutoz durante minore ætate get 
a Judgment, and be foze Exetution the Erecutoz doth tome of age; in this caſe the 
Exetutoz Himſelf map Have Execution of this Judgment. Do if one be Exetutoz 
til A be married, and get a Judgment, and befoze Execution A is married; in this 
tale it ſeems the firſt Crecutoz map ſue out Execution, Mich. 9. Jac. B. R. Darret's 
caſe. Croo. 1. 335. a ü 
Againſt an Jn Debt again? an Meir upon his Fathers Obligation he ſhall be chargeable, 
Heir. and the Land he Hach by deſcent will be liable to anſwer it. Dyer 344. 207. 373 
N „ 
For an Heir. If ſue out an Elegit upon a Judgment J have sgainf another, and then J die; 
mp Heir may not ſue out a Scire facias to habe Exetution upon this Judgment. 
Lane's Rep. 16. ä | FE 
If the Pzincipal upon a ſpecial Bail do not after Judgment pap the money, oz 
Againſt a Bail pteld his bodp, then, and not befoze,Execution is to be ſued againſt tht Bail. Coo, 
5. 70. An Heir oz an Exetutoz ſhall never. be charged bp an Executfon, but foz ſo 
much in Lands, Gods oz Chatrels,as are tome to His hands from the Debtoz, un⸗ 
leſs it be hn his own falſe oz foliſh pleading, If the Defendant be taken upon a 
6 Woke Capias & faristaciendum upon a Judgment, and he die in Execution; in this caſe 
or Exccutor. the Platnciff map Have a new Trecution againſt his Heirs, Erecurozs oz Admi⸗ 
niffratozs, (as the Caſe is) and ſhall recover his Debt upon his Lands, Gwds oz 
Chattels. Coo. 5 86, 87. F.N.B. 267. | | | 
No Execution map be ſued againſt an Heir within age foz Debt oz Damages, 
a upon a Statute-Perchant., Staple oz Recogntzance upon 23 H. 8. And if 
there be two Daughters that are Heirs to the Conuſoz; oz him agatuff whom the 
Judgment is, and one of them is within age, no Execution can be made of the 


Land tilt thep be of age. Coo. upon Litt. 290. | 
No Exetution map be ſued againtt one that ig indebted to the King; and if be - 


Erecation map be Had and made upon a man attainted of Felonp, and againſt 
Gne that hath It is not to be ſued againſt the King's Debtoz that Hath a Pꝛotedion. F. N. B. 
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ſo in Execution at anothers Suit, he Himſelf map ſbew ße ts the King's Debtoz; 
and ſobe diſcharged : Bur if in that caſe the Plaintiff will agre with the King; 
then the Partp map Have and kep him in Trecution at His own Suit, and fo: his 
own Debt; as alſo til He hath ſatigfed him what he hath paid to the Ring. Ser 
foz this Coo. un “Lit. 131. Dyer 197. 41 Ed. 3 38. Execution 56. 29 Ed. 3. 13. 
Execution 39. Lady Sand's caſe, 5 Car. B. R. Sir Edward Cook's caſe adjudged 
accord. But it ſems the Defendant is o habe a Pꝛotedion to keep him from the 
Arreſt of the common perſon whilſt he is in the Rings Deut. Trin. 15 H. 7. 8 
Protection 113. | 

But no Execution can be Had againſt an Heir, Executoꝛ oz Adminiſtratoz, upon a 4gaint an 
Judgment given againſt another under whom he tomes, and in whoſe rom he Heir or &-xc- 
ffands, albeit it be within a year after the Judgment had; but there muſt be firſta * 
Scire 8 jagainſt him , to ſhew cauſe why it ſhould not be had, Coo. 3. 11, Scire facias. 


208, | | 
If two oz moze be bound in an Obligation jopntlp and ſeverally, (as the manner 
is) and the Judgment is given againſt them all; in this caſe the Plaintiff may 
rake them all in Execution bu a Capias ad ſatisfaciendum, but he tan be ſatis ſied 
the Debt but once: and therekaze if one vf them pap the Debt, and any of the ref 
be in Eretution, in this caſe he and all the reſt are to be diſcharged of the Exetu⸗ a 
tion: ſo if he retober the Debt oz value thereof by Fieri facias oz Elegit of one of e : 
them, the Lands and Gwds bf the reff are to be diſcharged, fez he ſhall Have Txe. bu aecke 
tution with ſatigfacion but onre. So if the Judgment be on a jonnt Bill, it ſ\emg 2 
the Law is the lame. And if in theſe caſes the Judgment and Execution be Had 
againſt one onelp, the Sheriff map levp the whole Debt of him. Coo. 119. 5. 87. 
119. 4 H. 78. And pet if one have a Judgment foz Dammages againſt divers 
men foz one jopnt Treſpals, in this raſe he tan have but one Execution againſt 
them all : But upon this,tf it be againff the bcdies bp Capias ad ſatis taciendum, the 
Sheriff map take all oz anp of them at that time in Execution ; and if it be agaiuſt 
their Gods bp Ficri facias, He map levp it once of all oꝛ ann of them; but it muſt 
be lebie d but once,and then muff bear it equally among them. And therefoze ik 
in the caſe befoze Erecution be firſt ſued out againſt one of chem. and the Dam⸗ 
mages are lebfed, and after another of them is ſued foz the ſame Treſpaſs; he man 
plead Trecution with ſatisfaction againſt the other, Coo. i 1. 43. 3 H. 4. 13. 26H, 
6.11. 34 H. 6. 33. Paſch. 3 Jac. B. R. Hutchin's caſe. | 
The Execution ſhall be de bonis Teftatoris, where the Exetutozs bzeak the Co⸗ 
denant of the Teffatoz. Hutton 35. i, 
Afcer an Elegic taken, the Plaintiff map not have a Capias ; the taking of the 
Land in extent being as if he had caken a Leaſe foz pears in latis faaion of his 
Debt. Croo. 3. 339. | | 
In ſome caſes che Plaintiff map Have one oz moze kinds of Execution, and in 
ſome cales not ſo manp kinds. 20 
One that is taken in Exetution in Londom, and removed bp Habeas corpus into Part 6. 
the King's Bench, ſhall be commitced there in Exetution fox that Debt; and Having What Exccu- 
diſtharged all Cauſes in the King's Bench, ſhall be remanded. Croo. 1. 90. N __— 
After Judgment Had in the King's Bench oz Common-Pleas, the Plaintiff may ct ad {a= 
have Execution either of the Bodp of the Defendant bp a Capias ad ſatisfacienduim, cisfaciendum. 
oz upon his Land by Elegit, oz upon his Gods and Chattels by Fieri facias: bur 
a Capias ad ſat ĩs ſacĩiendum will not lie in Gxecution, unleſs it be in ſuch an Anion 
wherein, and againſt a perſon againſt whom a Capias doth lie at the beginning, as Ca2iac;where 
Debt, Account, Action upon the Caſe, Aaion of Treſpaſs, Vi & armis, Anrinity and it th. 
Covenant, in al which Caſes Capias ad fatisfaciendum dothlie; but no Execution 
by Capias ad (atisfaciendum map be Had foz Recovery of Damages in a real Aaion, 
noz in ann Aaion againſt a Duke, Carl oz Baron, oz their Wives, unleſs it be in 
lome ſpecial Caſes, noz againſt an Heir oz Exetuto:; but in ſome ſpecial Caſeg, Agaioft an | 
Mag. Chart. 2 chap. 18. Cook 3. 12. Weftm. 2 cap. 11. Cook 5. 88. 6. 53. Cook Har or Ene. 
8. 141.1 ih. 7. 15. 2 H. 4. 67. If one have a Judgment againſt divers foz one 
cauſe, and cake ont a Capias ad ſatisfaciendum againtF one of them, it ſ&ms chat 
after this he can Have no other Trecution again any of the reſt of the W 
riti. 


Seire facias. 


$cire facias. 


Habe no other Exetution. Bo allo it ſems ny an 
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Trin, 9. Jac. B. R. The Plaintif after a Fieri facias, if Execution be not done upon 
it, may habe an Elegit, i a.Capias ad ſatis faciendum: hut after he hath taken out a 
Capias ad ſatis ſacĩendum, and the ſame be entered 145 Recozd, oz returned, he can 
er an Elegir ſued out, and returned the 
* Have no other Exetution hi Fieri facjas oz Capias ad farisfaciendumgbut 
e muff hage an Alias Elegit, oz he map Have an Elegir in anot fer County. 13 H. 
x. Cook, 5.87. 15 H. 7. 19. 33 H. 6. 47. 28 Hl. S. 9 19 H. 6. 4. 17 Edw. 4. 4. 
21 H. 7. 19. Buſſtr. 2 part 79. Godb. Rep. 257. The Calc was; Two were bound 
by Bond, the Plaintif had a Judgment agaiuſt one of them in the Cormonpleas, 
after againf the other in the Kings Bench, aud ſued out Elegit uponthe firſt Judg⸗ 
ment, and then a Capias ad ſatisfaciendum. againft the other upon the ſecond Judg- 
ment; and it was reſolbed it weuld not lie. Bulſtr. 2. 79. Godb. 257 | 
If one be taken in Execution by Capias, which is returned, no other Execution 
tan be ſued againſt Him, his Lands oz Gdds, Crook 2. 135. 144. e 
If two be condemned in a Debt, and one is taken in Trecution bp a Capias, na 
Elegit oʒ Fieri facias map be awarded againtt the other. Crook 3 part 574. 
If one Have recovered part of His Debt hu a Fieri facia-, He map habe a Capias ad 
ſatisfaciendum to recover the reſidue. M. 8. Jac. B. R. Car's Caſe. 18H. 7. 11. 
If the Defendant be arreſtedon a Latitat and lie in Pꝛilon foz want of Bail, and 
after the Plaintif do get a Judgment againſt bim; inthis caſe if he will He map 
wave his bodp, and take Tx:cution of His Lands oz Ge. M. 4 Jac. B. R. Curia. 
If a Judgment be had againſt the Defendant, and he Having Land die, and the 
Land deſcend o his Heir after a Scire facias, he map Have Execution hu Elegit 
againſſ rhe Heir foz this Land. Dyer 208. If a Judgment be given in che Com» 
mon Bench, and remobed from thence into the Kings Bench hu Wzft of Evrog, and 
there aff;rined within the near; in this caſe the-Plaincif ſhall Have the lame Pꝛo⸗ 
ceſs ol Execution in that Court as he might habe had in the Common pleas with: 
out ann Scire facias. Cook 5. 88. TEEN Se So are 8 
Ak a Judgment be foz Damages againſt two Defendants, and the Plaintif tale 
our an Execution by an Elegit againſt one ot them; in this cale it ſeems he tan have 
no other Execution againſt the other. 33 H. 6. 47. The lame Pzoceſs of Exetu⸗ 
tion as a man may have befoze a Scire iacias ſut d aut upon a qudgment, the ſame 
map Have after the Scire tacias, and none other. And thecefoze where a Capias ad 


 farisfaciendum will not lye befoze a Scire facias upon the firſt Judgment , it will not 
lie upon the ſecond Judgment. 48 Edu, 3. 48. 34 Hen. 6. 45. 


If one be condemned in Treſpaſs and taken Pro fine Regis, and the Plaintif 
map he may he in Execution foz him; in this caſe he tannot after Have an Elegir, 
92 a Fieri facias, unleſg rhe Defendant die in Exetution befoze the Plaintit be ſa⸗ 
tis fied His Debt. F. N. B. 246. Cook 5. 77. | EE 

After Judgment had in an Annuitp, the Plainctf upon a Scire facias map habe a 
Fierifacias to lebie it as it becomes due. 11 H. 4. 34. Broo. 119. 

After the @herif upon a Fieri facias Hath returned Fieri feci, ſed non inveni emp- 
tares, &c. the Plaintif cannot habe a_Capias ad ſatisfaciendum, og au Elegit. 
13 H. 7. 1. When the Defendant was outlawed after Judgment, the Plaintif mult 
Have pzaped when he was taken foz the King, that he map ap in Exetution foz 
Him allo, foz he hath no other Pzoceſs of Execution afterwards, noz hath he any o⸗ 
ther Remedy , unleſs it he hy a new Action of Debt bzoughe upon the Judgment. 
Cook 5. 88. No Execution can be had againſt Executozs , oz a Judgment againſt 
the Teſtatoz, but bp Fieri ſacias, and that de bonis teſtator is onelp, unleſs it be in 
tale where he hath waſted theſe G ds. D 4h 

If one reccver De bt oz Dammages, aud the Defendant die befoze Execution, he 


A Capias ad ſatisfaciendum map not be Had after an Elegir, but. an Elegit map be 


map have his Execution againſt the Heir by Elegit, without Having ann Scire faci- 
as again the Erecutozs: . Dyer 207. 22 
No Execution tan be ſued againſt the Bail, till Judgment be had againſt the 

Pzincipal. Goldsb. 275. 
had after a Capias, Bulſtr. a part 79, Godb. 257. though upon ſeveral Judgments in 
ſeveral Courts, if the Elegit be returnedexecuced;_ but until it be e = on 
otperwlle, 
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otherwiſe, foz if it be returned with a Nichil, thr Plainriff map Habe a Capias. 


Leon. Rep. 176. | 

If one Have a Judgment againſt two {o2 one Debt, and habe a Fieri facias againſt 
one ot them, He map not after take a Capias agarnit the other; but He man habe a 
Capias againſt them both. M. 11 Jac, Co. B. Ruffer arid Walches caſe. Godb. 208, 


By the Common Law,foz a Debt foz which a man Had Judgment, he coildHave p. 
had neither Bodp-noz Lands in Execution in caſe of acommon Perlen, but the What ſhallt - 
Gods and Chattels and Pꝛofitg of the Lands except incaſe of an Heir chargeable ie 10 an 


bn the Ded of his Anreffoz ; but the Law is now orher wiſe, foꝛ at this dan upon a 
Judgment given foz Debt oz Damages in the two Courts of Recozd at Weſtmin- 
ter; generally the moietꝝ of all the Land that the Defendaͤnt hath tempore reddiri- 
onis judicii, oz at aun time after, and all the Geods and Chattels he hath tempore 
Executions, oz the dap of the Mrit awarded, ſhall be ſubjea and liable to the Exe⸗ 
cation ; and all theſe map be taken in Crccution bu the Sheriff into whole Hands 
ſoeber then be come. Dyer 366. 34. Cook 3. 12. 34H. 6. 45- | 
'Upona Capias ad ſati ; fſaciendum, the Sheriff can take nothing but the Body of 
the Defendant, foz the Writ is to do no mvze but to tafre the Body, and to detain 
him in Pꝛiſon til he Hath ſatigked the Debt. Cock 5. 8. And this did not lie (by 
the Common Law) againſt ann man fo: a Debt, but in caſe of the King, until 
25 Edw. 3. cap. 17, Cook 3. in Sir William Herbert's caſe. 
It ſms that Lands extended be in the Cuſtom of the Law foz the Party, and 
ptiviledged from other Executions till the Liberare be returned. Dyer 69. 
Two parts of a Rent map be given in Exetution upen a Fieri facias, and god. 
Crook 3. 742. Anda Rent map be extended without the Land cz Reverſlon, bur 
not ag Liberum renementum, Crook 3 part 656. | 
Upon a Fier i facias the Sheriff may take in Exetution aun Goods oz Chattels, 
real oz perſonal, that the Defendant hath at the time of the Executton awarded, as 
Leaſe foz Years, Wardſhips, Cattel, Cozu, Y21ſholduff, Apparel, and che line; 
and this having taken, he map (ell and make monen of it. and this monen pay to the 
Plaintiff, Cook 8. 171. 7.39, But the Goods oz Chattels a man Hath as Txecute; 
0z Adminiffratoz cannot be taken in Execution fo; the Executozs oz Adminitſfrate;s 
own Debt, as they man and muſt foz the Debt of the Teſtatoz. Plowd. 525. Ang 
pet it hath been Held that the Goods J habe to the uſe bf auother are liable ro Exe⸗ 
tut ion foꝛ mp Debt, becauſe thep are mine by Law, and his onelp in Equitu. M. 
7 Jac. Co. B. Do if the Defendant deliver his Goods to me to deliver ober to ano⸗ 
ther, that in this tale befoze the delivery they are liable to Execution, Cook 9. 171. 
I a man Have a Leaſe foz Years in the right of His Wife, and a Judgment be 
had, and Execution awarded againſt Him, and he die befo2e it be executed; pet it 
is ſaid the Leaſe is liable to Exetution. So like wiſe if the Defendant Have a Leaſe 
fo Bears in Joint-tenancp with another, Plowd. 224. And pet if the Defendant 
die be foꝛe Exetution awarded out, the Term is dilcharged, and wall go to the ur. 
biboz. But Goods pledged and not redemed, oz leaſed foz ann time, and that time 
not expired, Goods diſtrained, and continuing as a Diffreſs, Goods talten in Exe⸗ 
tution foz another man and another Debt, are not liable to Execution. Sa Offices 
of Truſt which are not grantable over may not be taken in Eretution. Dyer 363. 
7 H. 6. 11. Dyer 60. Cock 8. 171. 2 H. 4. 14. | 
If Debt be bzought againſt an Her where the Anceffoz Hath bound? imſelf, and 
his Heirs, the Execution ſhall be upon all the Land the Heir hath by deſcent, Cook 
3. Sir William Herbert's. caſe. And if the Heir in thts tale being ſued hath Judg- 
ment againſt him bp Nihil dicic, oz bp de fault, without ſhewing his Allets; in this 
tale his other Lands oz his Goods and Chattels may become liable to the charac. 
Dyer $1. Plowd. 440. Davie and Pip's caſe, Dyer 149. Barker and Brown's c:fe. H. 
41 Eliz. B. R. Dyer 344+ And if he Have but a Reberſion bp deſcent, this hall be 
a to Execution. Dyer 373. Bet ſæ foz this Popham's Rep, 153, 154, Bowyer and 
ver's caſe. | | | 
Upon the Elegit the Sheriff is to make Exetution ok the one Half of all the Hou⸗ 
ſes. Lands, Peadows, Paſtures, Rents, Reverſions; and Peredicaments, whereof 
and wherein at the time ol the Judgment had oz W the Defendant Had - — 
; 1 ate 


Execution, 
and how. 


Capias ad ſa- 


tif aciend umn. 
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E&ate oꝛ Juttreſt inF&-tail oz foz Life.ints whoſe Hands ſoever the ſame do after: 
wards come; ſo allo the oue Half vf. all ſuth Lands he doth Hold in Joint cenantp, 
lo long as the Defendaut doth live; and of al, if he da out line Hig Companion. 0 
allo if the Hus band and hold Lands fog their wo Lives, this is exrendable 
upon this Writ; but a Right only to Land, an Annuitp, Copp⸗ Hold Land, Land 
the Hus hand Had in right of his Wife in Fee, oi foz Life after her death, it not ex: 
tendable noz liable fo Execution. And all the Gads and Chattels, (extent onelp 
the Bealfs of the Plough) which the Defendant. hath at ahe time of the Epecuti- 
on made, are liable to Execution on this Writ, as on a Fierĩ facias : but none of the 
Gods oz Chattels befozs Execution bona fide made awap, are liable to Execution 
on this Mrit. Weſtm. 2. 18 Cook 6. 78. 8. 371. Dyer 206. 335. Cook 7. 59; 38:4. 
67. 78. F. N. B. 48. Plowd. 224. 178. 2 Hen:4.14. Grecution map be made of Land, 
notwithſtanding it be covinoufip conveped awap. Dyer 295. Cook 3. 78. etf 
Gods. Crook 3. 482. : un I81 
If Execution be ſued fozth againſt a man, all his Gods are liable from t 
of the date of the Mit co this Execution; ſo as no gift of the Gods the dap of the 
date of the Writ oz afterwards tan op the Grecucton. Crook 3.440060. 
Execution bn Elegir doth not lie of Lands in ancient Demeſn. 9 E.2. Execution 
136. But Executton of the whole map be bp Elegic as of the moietꝝ at one; and 
the motetp ar another dap. 10 E. 3. Execution 137. | \ 346164 * 
Part 8. As to this Queſtton, cake theſe things. | 2 „ AE 
How Execu- - 1. That if the Dherif Have a Mrit of Execution delivered to Him, and aWrit 
tion is to be gf Diſcharge comes to the Dheriff, but the Sherif Hath not notice of it; in rhigcaſe 
2 _ He map ſerve the Execution, and juſfife it. Crook 2. laſt publiſhed, 440. 
Daw of the 2 After Half the Land of a man is taken in Execution upon one Judgment; then 
Offer bere- it there tome another Judgment againſt the lame Perſon, a moterp of the 'motery 
_ left onelp, and not of the whole, is to be extended, Crook . laft publiſtred; 482, 
483. So ik both the Judgments be be befoze Exetution. Trin. 38 Eliz. Cook's, 
Hinr's caſe: 9. {4 6? | > 
3. The Sheriff upon a Fieri facias map not deliver the Defendants Goods 
to the Plaintick in. latisfaaion of Hig Debt. Crook 1. part, laſt publiſhed, 564. 
If the Sheriff take one in Exetution, and afcer ſuffer him to eſcape, and of: 
ter the Judgment is reverſed foz Trroz z pet this will not help the Sheriff; ' Cook 
141, 142, | A nne 
4. If the Sheriff upon a Fieri facias (ell the Goods, and the Judgment is rebtr⸗ 
led foꝛ Txroz, che Defendaurc Wal not be reſtozed to his Term, but ſhall Habe o- 
nen foz it. And pet if a Sheriff upon a ſpecial Capias utlagatum be tommanded to 
feiſe the Body, and take the Goods into his Hands, and he ſefleth them, and then 
the Dutlawrp is reverſed; in this caſe He ſhall Have his Goods again, fox in this 
caſe the Dheriff was not bound as in the fozmer caſe to ſell them, Cook 8.141. Cook 


oe © 4 


$.' 96. Dr. Drury's caſe. Cook 4. 74. wo 
5. Thar if the Sheriff take one in Execution after a Superſedeas deliveredto 
him, this is unwarrantable. 38 H. 6.4. 12. Upon a Judgment in Debt the Plain⸗ 
riff ſhall not Have Exetution but onely of the Land which the Defendant Had at the 
time of the Judgment, and not at the time of che Write bzought, as it is in the caſe 
of an Aaion of Debt bzought againſt an Heir upon the Obligation of his Anteſtoz. 

Cook upon Litt. 102. S 110 

6, That if a Sheriff enter into a Franchiſe to do Execution, the Execution is 
goſd; Fieri non debet, ſactum valet: but the Lozd of the Franchiſe map Have an 
Action of the Caſe againſt Him fox it. But if che Batlif of a Franchiſe do Exe⸗ 
cution without this Franchiſe, it is void, and he is a Treſpaſs; in all He doth. 
xx H. 4. 7. 2. If the Sheriff open oz haeak ann Youſe to do Executton ar the Suit 
of a Common Perſon, the Execution is good, but the Partp whoſe houſe is bzoken 
map have an Action of Treſpaſs againſt Him foz the bzeaking of the Houſe, Cook 5. 

93. Cook 4. 91. Semain's cafe. 18 Edw. 4. 4. Cook 11. $2, | 
7. That if a Sheriff do make Exetutton upon a Capias ad farisfaciend, Fieri facias, 
a Liberate, oz anp ſuch like final Pzoceſs upon which-no farther P2oceſs fs to gb, 
though he never return the Execution, pet is che Execution good; but if rhe f , 
| cutfon 
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cution-bemade.by-Inqueff, as upon an Elegir oz the like, there Execution is not 
well deus if it be not returned. If che Sheriff len the money and give it to the 
garep Plaintiſt, though he never make anp return tathe Court, it is god enough. 
Cook 3. 90. 4. Gy. 11-40. 20 Hl. 6. 24. Cd k 4. 64, 65, Fulwood's caſe, and 4: 90. Hoes 


caſe. .-; | 9. | | 
8. That if the Sheriff habe a Fieri facias oz a Capias ad ſatifaciendum againſt a 
man, and befoze Gxecution he pap him the Moneꝝ in this caſe he cannot do Exetu⸗ 
tion after; if He do, an Action of Treſpa(s oz Falſe impziſonment lieth againff 
dim, Per Juft. Jones and Juftice Berkley, B. R. Paſch. 12 Car. 


- 


Y. That if the.Sheriff after the taking of the Gaads Have a Superſedeas come to 
him befoze he Hath ſoldthem, pet man he ſill them afterwards. Moor's Rep. 718. 
caſe. If the Court grant out an 12 and the Sheriff an Eſcape; 
in chis tale this will not excuſe him, but he will be _ able to the Plainciff as 
far as if no Erroz were in the caſe, Moor's Rep. caſe 428. If a Ded cf Gift be 
made the bern day the Sheriff makes His Exetution upon the Gods, albeit it be 
bona fide, net will it not pꝛebent the Execution; foz no Gift of Gods the dap of 
the 322 of the Execution, oz afterwards, can ſtop the Exetution. Crook 1. laſt pub- 
ih d, 440. | 3 | . 

10. That the Sheriff upon the Writ of Capias ad ſatisfaciendum ig to do his beſt 
to take the Bodp of the Party in Executicn, and foz this purpoſe he is to {wk foʒ 
him, and if che Do of His Youſe be open, he map go into his Houſe, and cake him 


uit ol che Pouſe : but he max not bzeak open the Houſe, noz ( as it ſæms) map he 


pull the Lacch and open the Denz, if it be ſhut. Cook 5. 91,93. Dyer 67. 224. And 
pet if the Dfficer do ſo, and bp that means doth appꝛehend and arreſt the Partp, 
he Arre& is good, but the Dfficer may be puniſhed foz his Excels, per Ch. Juſtice 
Hobart, Paſch. 21 Jac. And if the Sheriff cannet find him, he mult return upon 
the Mrit a Non eft inventus, and thereupon the Plaintiff map habe aTrit of Ex- 
igent, and ſo outlaw him. Dyer 67. 224. ; F | 

11, That the Sheriff upon this Writ of Fieri facias ig to do his utmoſt endea- 
baur to lebp the monep upon the Goods and Chattels of the Defendants, and faz 
that pur poſe to inquire and (&Kk if He can find out ann Gods oz Cpattels of 5186 
whereof Exetution man. be made. And it will be wiſdom in the Plaintiff to make 
a diligent ſearch, to ſ&1f he can find out ann thing to be taken Hclo of, and if he can 
diſcover ann, to direct the Sheriff to it, who ex Officio is to take it and to ſi ll it; and 
if he cannot fel it, He is to return it ſo, and thereupon a Writ called a Venditioni ex- 


ponas ſhall be ſent to the Sheriff, to forte Him to {ell them and pap the Plaintiff. 


But foz the opening Hereof, theſe things are to be known. 1. If the out dooꝛ of tte 
7 6 be open, the @heriff map go into the Houſe, and take anp thing there liable to 
the Execution; and being come in at the open Dooz, it — he may bzeak open arty 
of the inner dooꝛs: but if the dooꝛ be not open, oz. the Owner refuſe to open it, the 
Sheriff map not bzeak it open. But the dooz being open, he man go into another 
maus Houſe to make Execution of my Goods therein, and ſo he map to malte Exe⸗ 


u ion of mp Body. But if in theſe Caſes he do bzeak into a Houſe againſt Law and 


both an Execution, the Execution is good when made. Cook 4. 91,8c. 11. 82 18E. 
4.4. Crook 3. 90g. Yelverton 28, 29. 18 Edw. 4. 4. Cook 5. 90. Cook 4. 74. 
3. Ik any of the Defendants Goods oz Chattels be made awan by fraud and covin 
of purpoſe to deceive Creditoʒs, the Sheriff map notwithſtanding take them in Ex⸗ 
Fcytion, Cook 5 90. 3. If the Sheriff rake Leaſes foz pears,oz other Chattels real 
in Exetut ion, he map ſeiſe and ſell them without taking an Inqueſt by a Jury of 
them, and the ſale will be good. Leon Rep. 121. Crook 3 58. And he muſt take 
care how he hath done it: koꝛ if a Sheriff lei a Term, andnuſrecitethe date of the 
Aeaſe, it is not god; bur otherwiſe if His Dale be of a Leaſe pet continuing with- 
out ann ſuch Recital, this map be good. Crook part 3. 584. But if it be a Leale 
fo Life, he muff extend and map not ſel.it as he map a Chattel; and this cann-t be 
but bp Elegic. And the Sale if it be to a ffranger wil be god, albeit the Judgment 
be reverſed afterwards foz Erroz. But if he take a Leaſe foz pears, and deliver it 
onelp to the Plaintiff towards hig Debt, and the Judgment is after reverſed, there 
the Defendant ſhall have reffitution of the Leaſe N nat of the value onlu, as 
| R in 
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in the other tale. Croo. 2. 246. But a Rent reſerved on a Leaſe fog pears map be 
ſold ag a Chattel. 15 E. 3. Execution 63. Coo. 5. 90. 4. 74. 4. If a Sheriff after 
Execution made ſell Gods oz Chattelg, and after the Judgment whereupon the 
Execution was had is reverſed bp Wric of Erroz, net rhe ate made by the Sheriff 
is god and unavoidable. Coo. 5. 90. 5. Jf the Sheriff ſell the Gods under-fwe, 
pet the Sale is god, and the Defendant hath no remedp. And pet if there be Covin 
between the Sheriff and rhe Buper, perhaps the Owner may habe remedp by an 
Action of the Caſe, oz by ſome other means. Kelw. 64. Þ n 
12. That the Sheriff, upon the Writ of Elegir, is to purſue the Charge and 
Direction of the Writ, that is, to deliver to the Plaintiff the oneHalf of the De. 
fendants Lands he Had at oz after the time of the Judgment,and all the Geods-and 
Chattels the Defendant hath at the time of the Execution done. But in this tale 
the Sheriff map not do al Himſelf, as He doth upon the Fieri facias; foz, in this 
caſe, the Lands, Goods and Chattels mult be found and pziſed' by an Jnquiſieton, 
and the Uerdia of a Jurp, and the ſame, and the value thereof,” returned befoze he 
can deliver them to the party, oz ſell any of them away. And then, if there be dnp 
Leaſe foz pears, the Sherif map either ſell it and deliver it to the Plaintitk, oz he. 
may deliver it to the Plainciff at a pearlp value, which he will. Coo. 6 73. 4. 75. 
7.39. Plow. 5. 24. 441. Dyer 100, Weftm. 2. chap. 20. S 
13. That ik an Execution be bp Fieri facias, and the Sheriff ſeiſe Gwds, and 
befoze Sale the Recozd is removed by Erroz, and a Superſedeas awarded, and a 
Venditioni ex- Heilure returned; in this caſe a Venditioni exponas map be awarded upon the re- 
ponas. turn of the Fieri facias which is filed. Croo. 1. laſt pub. 597, 598. 1 1 
14. That if an Action be bzought againſt one upon the Deed of His Antelkoz 
binding his Heirs to do ann thing, and Judgment be had againſt the Meir; in this 
caſe the Plaintiff map either Have His Execution of the one Half of his Land upon 
the Statute of Weſtminſter 2. oz (as it ſems) he map Have Execution of all his 
Land h a Writ at Common Law. Plow. 440, | 
15. That if Execution be foz the Plaintiff if the Defendant be taken by Capias 
utlagatum, and if Judgment be affirmed in Erroz, a Capias oz other Exetution 
rg without Scire tacias, although in another Court. Croo. 1. laſt publiſhed, 706, 


I. 

16. That if the Sheriff Have a Capias ad ſatisfaciendum againif a man, and then 
hath a Superſedeas delivered to Him; in this caſe He map not execute it afterwards. 
Otherwiſe it is in caſe of a Warrant to the Bapliff, where He doth execute the 
Writ after the Sheriff hath received a Superſedeas. Croo. 1. laſt publ. 918. | 

17. That ik che Sherif execute a Prerogative foz the Mrit out of the Exche- 
quer, 02 a Capias ad ſatisſaciendum, and do not return it, pet is the Execution god. 
But other wiſe it is of a Writ of Elegit, and ſuch Writs as are erecuted bp an Jn- 
queſt and Inquiſition, Coo. 4. 90 2 

Flegit. : 18. That the Execution of an Elegir map be god, albeit the Sheriff do it, not 
giving notice of another Stature and Writ upon it, and without a Scire facizs, 
where the firſt Mrit is not returned, and doth not appear to the Court. Co. 4464,65. 

19. That it rhe Sheriff levp monep upon an Execution, and delivereth it to] 
partp, and return Parac' habeo, He map not after (ay upon this Return, that he 
eh. pald the Yonep to the Party, and Hath an Acquittance. Hob. Rep. 206. 

147. 

20. That the Sheriff upon a Fieri ſacias cannot deliver the Defendants Gods to 
the Plaintiff in ſatisfaction of his Debt, but muff return the Exetution in Court. 
> 263 3. 504: Oz if He do, it will not be ſo binding as where he ſelis them, xc. O 

OO. 3. 204- 
21. A Dale of Gods bp an old Sheriff upon a Scire facias after he is diſcharged 
of his Dice, is not good. Yelverton 44. | | | 

22, If two recover ſeberaln againſt one in Debt, and one Hath Execution of a 
_ 777 Sheriff can give the other but a moietp of the moietp remaining: 

rook 3. 482. | | 

23. That if a Gift be made of Gods the ſame dap that Exetution is to be mad? 
of them, the Sheriff map do Execution upon them notwitþanding.. Croo. 3 4 

24. all 
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4% An Execution by Elegit mutz dr bi-Jrrqiiifition; and if the Term de mittakten 
in the Ingutſirton, the Serie anne f E. | Tetm bem — 
94 


s 4 


erm; and ik he vv; the Salt win 
be void. Croo: 3 2 Cook 4: 34: G Top, —— by Hale wut 
25. Ehr ancient Sheriff, being our of His cannot ſen the Gods fie ct un 
- mr a Flerf facias, Velverton 44, n Ye; "Oy 196 "2 TTTRU "1 obs He rob vp 
26. Che Sheriff (as it ſ{ms) is to deliver thy'Boirty by metes and bounds: And 
tiche Coniiſoz be Jopnt-cenanr, oz Tenant itt common, then tr mut be ſb ſpetiaßn 
auedged and contained in His Return. Hutton s. 
2 Ehe Sheriff where che parties Lands and Gwds be in biters Cottnitieg,may 
hive ſeveral Exetuttong into cbrrn Count, and not fox parcel of che Debt in ane 
Countp, and foz parcel in another Countu; and pet he mulf be latis fied with 
Nn onelp , ik the Gods ox Lands m one Cauntn may ſattgfie him. 
| des 18. ee Fe e t Ba 8 
. De farther what Exetution done by him thall be goto; not, Leonard, 2 part, 
13. Croo, 2 part 49. | : "EOS oo i 
"St mize in Lelverton 12. 44. 179. And how fr is to be done in the five Pozro; 
ſee Bendloes 15. | Sit 
Ad te this Nueffion, rake theſe things. 


That if the Defendant die, his bodp being in Exerutton, the Plainiiffmay wh 


Part 9. 


habe a new Execution agatuff the Lands oz Gods of the Defendant as He pleaſeth; tion may be 
but tHe Plaintitk, whiles he hath the body of the Defendant in Exerution, can habe Prai. bor nor. 


no other Execution againff His Lands oz Gods, Cook 5. 65, 66. 86, 87. Ik a 
man habe Lands in Execution bp an Elegir, and He be wholly e viged out of it; in 
this tale He map have a new Execution, eit her againſt the Defendants Landg z 
ods, as he might habe had befoze the firſt Execution; onelp He mutt firſt habe a 
Scire facias againſt the Defendanf, oꝛ him that comes in under him. But ik a man 
de ebiaed aut of a part ofthe Land, oz foz a time onely, ſo that he map cake his ful 
Execution bp holding it over after wadds; in this caſe he ſhall not habe a new Exe- 
tutton: foz a man ſhall never Have a new Execution bp the Statute of the 32 o 
Hen, 8. chap, 5. But in caſe where He is clearlp eviaed out of al char which he had 
in Execution. Cook 4 66, A new Exetution man be ſued againſt any man who 
by Pꝛiviledge of Parliament ſhall be ſet at libertu. Statute 5 Jac.chap. 13. 
"The Sheriff may make Execatton of the Gods ok an Exetutoz oz Admiutffra- 
toz, after the deach of the Inteſtate, of the Jnteſfateg Gods in rhe hands of Ex⸗ 
erutog oz Adminiſtratoz. Leon. 1. part, in caſe 200. 16H, 7. 6. Brian, 
Foz Anſwer to this Queſtion, take theſe things. 


Part lo 


1. That if the Sheriff Hath a man in his cuſfodp by Pzoceſs of Law, and af- Where a man 


ter this a Writ of Capias ad farisfaciendum ts delibered to him; in this caſe in 


ſhall be ſaid 


to be iu Ex 


judgment of Law He ſhall be in Exetutton pꝛeſently upon that Writ, t haugh he 10 


never make ann acual Arreff thereupon. Cook 5. 89. 11 Hen. 4 12. 14. In. all 
tales where the Plaintiff map Have a Capias ad ſatis faciendum in che Suit, and the 
Defendant is taken by a Capias pro fine,og a Capias urlagarumafter Judgment, 
there the Defendant ſhall be in Exerution pzeſentlp at the ſuit of the Partu, alſo 
ithout pzaper o2 motion to the Court, as hath ben laid. But it is adjudged that 
he Wan not be in Execution without pꝛaper: pet ſ in Moor's Rep. cafes 819. and 
772. and in chap, caſes and how and with what diffinctien theſe things 
are to be taken; and in Croo, 1. laſt publiſhed , 706, in Leighton and Gar- 
non? Cale, where it is reſolve, that ik a Defendant be taken by a Capias 
utlagatum, although it be after the pear and dap, and although the Retold 
be removed into another Court, pet He wall be ſaid to be in Exetution foz 
the Plaintiff, Ser Leonard 31. Hobart 113 And in all Caſes where he 
man Have a Fieri facias, and no Capias ad fatisfaciendum; ag in Ai ze, Re⸗dil⸗ 
ſeiſin, and the like, and che Partp is taken by a Capids pro Fine, anvcommitced co 
Puiſon at the King's Suit; in all cheſe caſes alſo, upon pꝛauer and motion ta the 
Court, the Defendant ſhall be in Execution faz rhe Party alſo, but not without 
pꝛaper. And in Caſes where the Plaintiff hath a Judgment and doth ſurceaſe his 
time, ſo that now he cannot habe Execution bp Cane ad ſatisfaciendum dz Fieri fa- 
bias, but he is put to His Scire facias; in theſe tales, ił the Defendanc happen after 
to 


at Execu- 


Eſcape. 


Seire facias. 


Scire favjas, 


Bal; 
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to be taken bu a Capias pro Fine foz the ing. hu a Capias utlagatum, he thall not 
r fo2 the Plaintiff without pzaier oz iiotion to the Caurt. Cook 5. 
89. F. N. B. 121. H. 7. 6. 6. Dyer 286. 11. H. 7. 1. 13 H. 7. . . 

2. That tf a man arreſted hy & Latitat he in pzilon foz lack ot Bail, and the 
Plaintiſk get a Judgment againſt him; in this taſe he wall not be (aid to be in 

p2iſon , unleſs the Plaintiff deſire it. Mich. 4. Jac. B. R. Carr's. caſe. Ss in tale 
where a pꝛiſoner is committed to a wꝛong pztlon , oz undulp committed to pziſon. 
Dyer 197. 306. If after a Judgment given}, the Judges of their own heads, oz 
at the requeſt of a Goaler, oz the like, without ann p2aper of the Plainfiff, dotom- 
mit the Defendanc to Pziſon; by this the Defentianc ſhall not be ſaid to be in Ex, 
etution at the Suit of the Plaintiff, Dyer 297. And in all theſe and. luch like 
caſes, where the Law doth once adjudge the party-ro be in Exetution at the Suit 
of the Plaintiff, if the Sheriff ſuffer him to eſcape, he is chargeable foz the ſame, 
tothe Plaintiff in an Acion of Debt oz the Cale. Dyer 300. 8 by 

3. That the Pziſoner in Execution , and doth Eſtape, but is retaken bp the 
Wperit, | eta the Plaintif recovers againſt the Sheriff, ſhall be in Execution a⸗ 
gain. Popham 41. | 9.5 

4+ That if one habe a Judgment in the King's · Bench, and no Exetution is ſued 
within the pear, the Defendant bzings Erroz, and not pꝛoletuting his Writ, the 
Recozd is removed into the King's- Bench; and the Defendant being impziſoned 
there foz other cauſes, the Plaintiff pzaped he might be in Execution foz his Debt: 
And alchough the near were paſt, that the Plaintiff were put to his Scire ſacias; 
vet becauſe the Defendant. had bzougHt a Writ of Trroz, and Had renewed the Re: 
co2d', and then the Recozd being remanded, the Plaintiff bp coarſe of the Court 
map have Execution without a Scire facias. And it was adjudged, that the Defen, 
dant ſhould be in Exetution fo: the Plaintiff. Croo, 2. 364. 

5. Aman condemned in the Exchequer foz a Debt to the Queen was committed 
to the Fleet, and after condemned in the King's Bench upon a Bill of Debt ar the 
Suit of a Dubjec, Fe was bꝛonght into the ſame Bench by an Habeas corpus, and 
by them committed again to the Fleet, as alſo foz the Debt of the Subject; The 
Goalcr, by the command of the Treaſurer , ſuffered the p2iſoner to go into the 
Countrep with His Keper, to tollea his Debts, to ſatisfie the Queens De bt: The 
Subject bzought Debt upon eſcape. And it was held bp the Juffices , that it did 
not lie, foz the King's Bench had no authozity ro commit Him to the Fleet: and lo 
the pꝛiloner was never in Execution foz the party. Dyer 339. 

6. That if the Plainciff ſue an Elegic, theu upon a Capias pro Fine executed; 
the Defendant ſhall not be adjudged in Execution foz the partp', foz He Hath. made 
his Eleaion of another manner of Exetut ion; and therefoze now he ſh all never 
reſozt to an.Trecutton of the Bodp, Leon. 1 part incaſe 65. St 13 H. 7. 12, 

7+ That if one outlaw his Debtoz after he Hath a Judgment againſt him, and 
after take him upon a Capias utlagatum, and he die in pꝛiſon; in this caſe it is 
ſaid, he is not in Exetution to the Plaintiff, til he p2zap it, and the Court award 
it, it is in His Electon onely. Croo. 3. 850. Bridgm. Rep. 6. 7. 

3. That if one have a Judgment againſt another, and take out no Executicn 
within the pear, and after the Defendant bzings Erroz into the mer ian 
ber, and there is non-ſuft foꝛ non-p2oſ, and the Recozd ſent back; in this caſe 
the Plainciff map Have Exetutiont without a Scire tacias, Croo. 2. 364, ; 

That it was Held by Cook Chief Juſtite, that ifone be delivered tothe @he- 
riff in Txecutiou bp the King's Writ, He is bp this pzeſentlp in Trecutton. and in 
His cuſfodp, without his laping hands upon Him foz to arteſt him; and ſo Hath the 
conffant pꝛaaiſe been. 7 H. 4. 4. 39. Bulſtr. 3 patt 62, But fcz this, where Exc⸗ 
tution awarded foz the King ſhall be alſo an Execution foz the Plaintiff, oz not, le 
3 H. 6. 24. Execution 9. 16, 111. 98. 115, 153- 14 H. 7. 28. 13H, 7. 21. 15 H. 


7-5 * | 
10. That the Bail cannot render the Bodp of the Defendant in the Common; 
Pleas after a Writ of Trroz bzought bp him. Hob. Rep. caſe 142. 
11. That if one be in Execucton upon a Judgment fn one Court, be man bn 
pzaper have him in Execution in another Court. Dyer 197. 296. = 


- 


Sect. 4. Of a Judgment and the Execution of it. 


Ak two be in Execution faz one Debt, and one of them die under Execution ; Par: 11. 
this will not diſcharge che other · But Death under Execution in tale where there Where an Ex- 


is but one Defendant in latigfadion. Croo. 1 laſt publiſhed, 85 1. F. N. B. 146 
Grvo:2. 136. 143. But this bp the Commen Law: Foz now by the Statute of 
24 Jac.ichap. 24 Af a man be in Exetution foz a Debt, and die in Execution fo; 


it, the Dobt unpaid; the Plaintiff ſhall now Have as much remedn againſt hig By act of 
Lands and Gods, as tf he had never bern oz died tu Execution, Cos. 5. 86. ©. 


Coo. 2. 136. 142. 33 Hl. 6. 47: 3 fl. 6. 7. Nat. Brev. 246. 4 +4 

Where Gods are taken in Exetution in another Countp'upon a Teftarum, that 
he Hath not Gods in London, which in falle; the Execution thall be avoided, and 
the partp reſtezed to his Gods, Yelverton 179. 


N one be in Exetution upon a Cap? ad ſatisfaciendum, and the Court adjudge By act of Lavy 


the Judgment oꝛ Execution errone dus, and fo null it; bp this the Defendant ſhall 
be diſcharged of Exetution. Coo. 8. 143. 38H. 6. 4. | 
It be be a Burgeſs of Parliament that is in Exetution, He map Have a Writ 
of Pziviledgeof Parliament to diſcharge Himſelf while che Parliament laſteth, 
and then He may be taken in Execution again. Dyer 60. 192. | 

ße bxzinging of a Writ of Erroz is nodiſrharge of Execution. Stiles Rep. 414, 
45. But when a Superſedeas tomeg, he is hound up. But if a Recipiatur be en- 
cred upon the Recozd, and the Writ of Erroz alowed, no Execution is to be talen 
aut attat warde. Stiles Rep. 105. | 3 | 

It one be taken by aCapias pro fine , fo as he ſhall be ſaid to be in the Exetution 
fo2 che Plainciff alſo,and he do after ſue Execution againſt the Defendant by Fieri 
* 02 1 ; by this the Body, as to the Plainriff, is diſcharged of 'Trecution, 
13 H 7. 6 n 

If one be in Execution bp a Capias pro fine, and he is after taken in Exetution fox 
a Felony z by this he is diſcharged of che firſt Execution. 6 E. 4. 4. Dyer'60. 

Ita Judgment be entred otherwiſe than by Law it ought to be, as foz an Infoz: 
mer to recover the whole Dum where che King is to Have part of it, 02 the kke; 
thin man be avoided by the Judgment of the Court, Stiles Rep. 19. 290. 83, $4. 
228. 254. 414. 38 H. 6. 4.12, a 10 
Ak divers be in p2iſon foz one cauſe, and the Plaintiff recover ſatigfanion from 
one of them; all the reft are to be diſcharged. Coo. 11.7. 2 R. 3. 9. 

But if two be bound in a Bond, and Judgment and Creution is Had againft 
one of them, by this the other is not diſcharged; noz ſhall he be diſcharged till the 
Þlaiatif hath received His Debt from the Sheriff. Coo. 5. 86. 


It the Defendant pap the monen. bu this he Mall b: difcharged of che Execution. 3y 42 of the 
AReleaſe of all Executions will bar tn this caſe, albeit it be in the Kings cafe; Party. 


But a Releaſe of all Suits will not diſcharge of Execution in the cafe of the ing, 
oz in the cale of a Subject, Coo. 8.153, But a Releale of the Judgment and of 
—— and Duties will diſcharge the Body out of Execution. Coo. 1 Parc 
291. 1 8 | 

But it he make any Defeaſante, Releaſe, 02 other ſuch like Aa to the Defendant 
being in Execution, amounting to a Diſcharge of the Execution; this will not be 
in it ſelf ipſo facto a Diſcharge of Him out of Pziſon ; but this will make way fo2 
his Diſcharge by Audira Querela , oz ſome other Peans. And tHerekoze in caſe 
where the Plaintitt conſented that the Defendant His P2iſoner in the King's Bench 
ould come to him out of Pziſon, to the Horſe · ſnoe - tavern, which wag ont of the 
Rule, without a Keeper, oz ann Oꝛder of the Court, thinking romake ſome Agre- 
mrnt wich him, and he doth come foHim , ard was raken again upon the lame 


Executton,and put into the King's Bench; He was relieved and diſcharged bn Audita 4 — 


Querels. And a Diſcharge bp weꝛd in this caſe is god enough. Foꝛ if J ſaꝝ tothe 
Sheriff,and bid him diſcharge ſuch a one he hath in Executidn at mu Suit, oz ſuffer 
him to go at large; this is a god diſcharge both to the Sheriff and to the party. 
Poph. 206. 207, Trin. 24. Gar. B. R. Walker arid Alder, 5, 86. 5. 15. 8, 
152. | 

Ik A and B Joynt-tenants foz life, the Remainder in Fe, and Judgment is 
given againſt A in debt, and afterwards ,- befoze Exetution, He releaſe to his 
"4 Companion; 
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Companion; this wall not avoid the Srecutton upon the Land: But if A had died 
befoze Execiition, the ®urvivoz would habe held the Land diſcharged. Coo. 6. 79. 
Abergovenie's caſe. * | 

But if the PlaintiffHimſelf ſhal deltber the Pꝛiloner out of Exetution, he is by 
this ipſo facto diſcharged of the Execution foz ever. Coo. 5 86. 6. 15. 8. Dyer 152, 

One man be diſcharged of an Execution he is under, and pet the Judgment not 
toucH'd, but be in fozce ffffl. Croo, 1. 334. 

So if the Plaintiff ſhall acknowledge ſatisfaction upon Retozd; by this the De: 
fendant will be foz ever diſcharged. Coo. 5. 86. 6. 15. 8. 152. 

But Execution upon a boidable Judgment is god till the Judgment be reverſed. 

| Leonard Rep. 82. Godb. Rep. 96. | 

By Eſcape. If one taken in Execution eſcape, and the Plaintiff bꝛing his Action againſt the. 
Sheriff, oʒ have a Cepi returned upon the Cap” ad ſatisfaciendum, and this is filed; 
by this the Defendant as to the Plaintiffis diſcharged of Exetution foz ever. But 
if no Cepi be returned, o2 Action bzought againſt the Sheriff, in this tale the Law 
will judge Him to be out of Execution, 13H. 7. 1. Plow. 36. 33 H. 6. 47. But 
if two be bound and ſued, condemned and in Executton, and one of them eſcape; 
pet the other ſhall not be diſcharged till ſatigfacion of the Debt. Coo. 4 Blumfield's 
Caſe. And although it be a voluntarp eſcape by the Sheriffs permiſſion, pct it is al 
one. But if che eſcape be bp the licenſe oz tommand of the Plaintiff, it map be 
otherwiſe, Croo. 1. 53. And iHig Diſcharge is ſometimes by Audita querela, 
ſometimes by Writ of Errsz, and Superſedeas, &c. Winch. x00,11. Where the firff 
Execution is not a ſatisfadion, there generally anew Exetution is to be had. Hugh's 
Abridgment cafe 8 9, 10. Page 894. | | 
re 12. In caſe where the Defendaurc dieth, his Bodp being in Execution, tFePlaineif 
1 map have a new Exetution againſt him oz his Executoꝛs foꝛ his Lands oz Gods, 
184 Execuri. AS He pleaſeth. But the Plaintiff, whilſt he Hath the Body of the Defendant in 
on, or not. Execution, can Have no other Execution againſt his Lands oz Gods, Coo. 5. 65, 
| 66. 86, 87, Williams and Cuttrey's caſe. Paſch. 43 Eliz. B. R. Hob. 69. Foſter 
and Jackion's caſe, Hob. 53, 54, 55 , 56. Pet lee Croo, 2. 134, 135. Where 

it is (aid, if one taken in Executꝛon die in Pꝛuon, that the Execution is determi: 
ned againſt him, his Lands and Gods. ASE 

A new Execution map be ſued again ann man who by Pꝛivilege of Parliament 
is ſec at liberty, after the Pztvilege is determintd. Stat. 5 Jac. chap. 13. 

Execution without ſartsfacion is no Bar to another Execution. Croo. 1. 532 
If one ſue out a Capias ad ſatisfaciendum, and take the Defendant, and he reſcue 
ni, and eltape; the Plaint if man Have a new Execution againſt him, Croo. i 
174.185. 6 

Elegit. It a man Have Land in Execution bp an Elegic, and he is whollp ebined vut l 
it; in this caſe he map habe a new Execmion againſt the Defendants Lands o; 
„bos, as He might have had befoze the firſt Execution, onelp he muſt firit Have a 
Scire facias. Scire facias againſt the Defendant, oz agatnſt bim that comes in under him. But 
if a man be evided out of part onelp, oz foz a time onelu, ſo that he map take his 
full Execution by holding it over afterwards; in this caſe he may not have a new 
Execution by 32 H. 8. chap. 5. Foz this relief is given to him onelp that is clearli 

ebiced out of all which he had in Execution. Cook, 4. 66. | 

If a Fieri facias be ſent to the Sheriff; and he exetute it, and pap the monn to the 
partp, and not bring the monp in Court and pap it there, he map take out a new 
Execution. Godb. Rep. 147. 

Ik upon a Fieri tacias the Sheriff take pait of the Defendants Gods in Execu⸗ 
tion, and deliver them to the Plaintiff from whom rhep are taken; he may habe a 
new Exetution. Foz the Gods onght to be ſold, oz the Sheriff to return quod non 
invenit emptores, and upon that a Venditioni exponas. But other wiſe it is where 
he takes the body in Execution alſo, Hetley's Rep. 157. 

Ik an Elegit be ſucd out, and ſoenteredof Recozd, albeit the Plaintiff get no- 
thing by it, he Hath no fruit of it; pet He ſhall never Have other Execution till ſome⸗ 
what be found. And therefoze it is no wildome to recoꝛd the Eretution till lome⸗ 
what be found. But Quære Hob. Rep. 2. _ 

rere 
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Where a man is taken upon among Mtit of Execution, though it be returned 
executed, pet betauſe he in tvuth never was in Tpecucion, a mw Capias tall iffue 
againſt him., Velverton 355. | 
It one recover Debt, and outlaw the Dekeudant after Judgment, and he is ta- 
ken upon the Capiis utlagatum, and dies in pʒiſon be foze ſatisfagion; he may not 
habe a new Ereciitfon, Croo. 3 850. 11 T8 

Ik a Judgment be againſt one Ouligeoꝛ in the Common- pleas;and another Jndg⸗ 
ment in the King -Bencb, againſt the other Obitgeoz, and a Capias ad ſatisthcleft. 
dum fn the Kings- Bench againſt that Defendant, and then the Bivz and Lands of 
the other is taken fn ibe Common - pleas, atid he ib delibered by Audita Quer ela, d 
he may be; albeft the Land taken in Execution be eviaed, pet his body ſhall neder 
be taken again in Exetution. Hob. Rep. 2. . 7" 1101 8 

The Executoz oz Adminiftratoy regularlu ig to habe the ſame Judgment and 
Exetution the Teffatoz oz Inte ſtate is to Have in al Actions, where Adion lieth fo; 
an Exetutoz oz Adminiſfratoꝛ . Do the Exetutoꝛ of an Exctutoz; but not the Admi⸗ bas 12. 
niffrato} of an Exetutoz, unleſs Fe be Adminillratoꝛ alſo de bonis non adminiſtratis What Execu- 
of the Gods of the firſt Teſtatoz - M. 13 EAN. 3. Fxecution 93. tion ſhall be 

Where an Exetutoꝛ oz Aaminiſtratoz is ſued to Exetution, and He Hath pleaded for or again! 
a Plene adminiftravic ro the Suit; the Judgment is, and ſo the Treention mulf be, 3 is 
fo the Debt it ſelf recovered, de bonis reftatoris ; but fo2 the Colts of Suit, then are m Y 
to be levied de bonis propriis. Wat incaſe of a faiſe Plea pleaded bu him, oz of a 
Walfe made abzut the Gods of the Dead, and this returned bp the Sheriff upon 
the Writ of Fieri facias (ent fo him to make Exetit ion de bonis reſtatoriz, there a 
ſpectal Writ of Exetut ion is to go fozth to do Trecuti-n of the Gmds of the Dead, 
if, ct. and ik not, upon his own Gods. Sc fo2 theſe things, Cook 5. Ruſſel's 
eaſe, 1 1 H. 4, 5. 70. 9H,7.15 7. Ed. 4. 8. 9 H. 6 9. Dyer 185. 

Exetution was awarded again Exetutoꝛs, the Fieri facias returned, that he who 
pleaded the falſe Plea had nothing, noz none of the others of the Goods of the dead, 
but that then Had Allets the dan of the Oziginal beought, and nothing aftrr the 
Wrie of Execution ; upon which Execution was awarded of their pzoper Gays 
which then had af the dap of the D2iginal., 17 E. 2. 45. Execution 76. 

If an Exetution be againſt one Exetutoz of his pzoper Gmdg, and againft tke 
others of the Gods of ;ke Dead, and thep be in divers Counties, and Pꝛotels ac⸗ 
cozdingly ; every Sheriff ſhall do exetution of tfe whole, 

If two Execucozs be charged with their own pꝛoptr Goods upon a Devaſtaveriint 
returned, if one of them die, the other ſhall be charged alone, oz he with the Exectu⸗ 
toꝛ of the other. 27. Ed. 3 80. Execut. 95. 

Exetution agaiult an Adminiſtratoz after tÞe death of the Inteſfate of the In⸗ 
teſtates Gods is god and tie Sheriff man do Execution of the Gods of che drad 
in the Hands of che Ex: cutc2s of Him, foz the Execution ſhall relate to the date of 
the Writ. Trin. 15 EI z. B R. Park, Moſs and How. i. e. on 1. part, caſe 200, 

Where Execut ion ſhall be awarded, although Erroz oz Atteint be granted ſck 
16 Aſſ. 2. 1 Ef. 5 4. 5 H. 7 22 Superiedeas 6. 20. H. 6 4. Execution 5. 2 H 7. 

12. 19 H. 6 8. 14 Ed. 4 4.6 H 7 16 3H 7. 22. 2 Hl. 7. 12. 19 Ed. 4. 6. 10H, 6. 

6. 33 H. 6. 21. 4 fl. 6. 34. 22 Ed 3. Sciefacias 114. Bulftr, 2. part, 235, 236. 
Ser much of this in Hughes's N »noromia, Title Execution. 
If one be in Execution upon a J1dgment, Dratute oz Recogntzance, and ße de- 14. 
liber himſelk, oz is delivered b4 anocher from his tmp3iſonment againf the win of 
him at whole Suit He is impꝛiſoned be the lame by fozte fraud oz neglea, oꝛ by what 
meang ſoever it be, the #laintiffſhalthave his remedy ober againſt him that hath 
done o2 occaſtoned His Enlargement bp ſome action oz other. Foz rhe lmowledge 
whereof, take theſe few things in this plate. That this interruption of Execution 
is commonly bp one of theſe two waps,either by an E*cape,oz a Reſcous. Foz this 

rpoſe an Eſcape (in Law) is ſaid to be, where one that is arreſted tometh to his pope What. 

tberty befoze he is delivered by ozder of Law: and this is either an Cicape in Law 
z in fair; and it is alſo voluntary oz involuntary, oz negligent. And a Reſcous ts Reſcous what. 
laid to be (of a Perſon) the taking away oz ſetting af libercy againſt Law one that 
is arreſted bu the Pzoceſs oz courſe of Law. | 
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What ſhall be 
Eſcape, or 
not. 


an 


Of a Judgment and the Execution of it. Chap. 5. 
The Eſcape in fac voluntarp is, where the uenevthat hath the Pꝛiloner in tu⸗ 


ffody by an Execution foz Debt 02 Damages dor turn him looſe, oz ſuffer him 
willingly to get away ; foz Pꝛiſoners are not to go bn Bail, Baffon, oz otherwiſe 
in this caſe, buf bu the Kings Writ, oz bp ozder of the Court, oz tonſent of the 
party Plaintiff, 1 R. z. chap. 12. Bulſtr. 2 part 148. 


The Eſcape in fad negligent is, where the Pꝛiſoner gets awap by ſome neglec, 


but againſt the will sf his Keeper» Bo in all caſes where the Pziſoner is actualiy 
gone, this will be an Eſcape indeed. 1 


The Elcape in Law is, where the Pꝛiſoner is ſrill in pꝛilon notwithtkandingzas 


where the Rerper ſhall ſuffer the Pꝛiloner to go abzoad with oz without His Keper 


by a bad ozder, oꝛ without ozder of that Court by which he was committed, albeit 


He come again to Pꝛilon, except it be in London, where there is a ſpecial cuſfom in 
it; Plowd. 36. 37. oz where a Sheriff hath taken one, and returns a Cepi, and 


Hath him not in Court. 


What ſhall be The Reſtous is, where an Officer doth bp lawful Authozitp arreſt a mans pers 
a Reſcous or ſon, and he Himſelf doth violentlp get awap, oz ſome others do violentlp cake him 


nor, 


Where &what 


awap, and ſopzocure dis Eſcape from the Arreſt: This map be puniſhed upon the 
* Sheriffs return thereof. Allo the party at wyoſe Suit he his arreſfed, map Have 


his Action of the Caſe againſt the Reſcuers, and recover his Damage fo it. 
If a Sheriff, Goaler oz other Dfficer that Hath a man in execution at mu Suit 


Action will ly fo Debt oz Damages, do after ſuffer him wilfulln oz negligently to eſcape, and do 
for an Efcape, not take Him again befoze Þ commence mp Action againſt him; in this caſe I man 


by,and againſt 
whem,and for 


what cauſe. 


Executors. 


in an Aaion of Debt, oz Aion of the Caſe (which J wil) againff Him, recover 
againſt him by whoſe means this is done, (but not againſt his Exetutoꝛs oz Admit: 
mftratozs) ſo much as Jam damnified herebu. Plowd. 45. Cook 3. 52. Dyer 258, 
Crook 3. 767. F. N. B. 93. But where the Eſcape is after an Arreſt upon a mean 
Pꝛotelg, there no Action of Debt will lie again the Speriff,as in an Eſcape where 
ene is in Execution. 34 H. 6. accord. 

If a Sheriff take cne by a erroneous Pzoceſs, and then ſuffer Him to eſcape ; pet 
he ſhal be charged as if there had bern no errour, and he ſhall not take advantage of 
this. Crock 2. 62..63, 64. Brownl. Rep, 119, 120. 

Ik one be in pztivn npcn an Exetutien at mp Suit, and the Sheriff at the end 
of his pe ar do not turn him ever by Indenture to his Succeſſoʒz; J map Have mp 
Action againſt him foz mu Debt. So if one Pziſoner be in exccution fo2 two Debts, 
and the Sheriff in his Indenture mention but one of them, this will be an Eſcape 
foz the other, foz which the party concerned map Have Hig Aaton againſt the She- 
riff. Cook 3. 72. 44. Crook 2. 587, 588 

The Cale was; A was taken in Execution in the time of the old Sheriff, and 
eſcaped then, and the Defendant being alter warde Sheriff, the Plaintiff ſued a 
Scire facias upon the ſame Judgment, and Had Trecution awarded bp default, and a 
Capias ad farisfaciendum, bp which he is taken again, and then eſcapeth again. Jt 
was agreed upon by all rhe Judges to be ſuch an Eſcape as on which the Plaintiff 


map habe Action againſt the Sheriff, Leon; x. part caſe 5. Gilbert and Hart, M. 25. 


26, Eliz. B. R. 

If a Sheriff upon a Capias ad ſatisſaciendum at mp uit return that he hath tas 
ken his Bodp, and Hath Him not in Court at the dap of the return of the Mrit; 1 
map have mp Aaion againſt Him as foz an Tſcape, although he be in Goal. Sed 
quereof this, fo: the pzanile is otherwiſe. 7 H. 4 11. Bro. eſcape 107, 

If the Platntiff himſelf in a Suit ſhall bid the Sheriff deliver the Pꝛiloner, oz 


any wap agree to His delivery, albeit it be but by woꝛd of mouth, and without anp 


PIs at all, and thereupon the Keeper deth enlarge Him; this will be no Eltape. 
27 H. 8. 24. 
If the Sheriff take one in Execution at wp Huit, be the Pzoceſs by which he is 
talen erroneous oz not, if the Sheriff ſuffer him to eſtape, he ſhall be charged with 
this Cſrape. Crook 3. 188. 576, Croo. 2. 1. Bulſtr. 2. part 256. Wet (& Moor's 
Rep. caſe 476. Ik the Sheriff deliver a Pꝛiloner upon a void Audita quetela, this 
is no Eſcape, fozthe Pziſoner map be taken again in Execution foz the Plaintiff. 
Whpere the Sheriff diech, and one in Exetution bzeaketh the Goal, and * at 
| | arge, 


a _crC a <..T . 
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large; this is noefrape es gib daion; for when a Sheriff dieth;' all þis-pzffoners 
tre in cuſtodn of Law till a new SheriT ne made, and — — noꝛ fub- 
{quent Sheriffcan be charged fo aun eſcapeinchis; Coole, 3. 21 ho, 
Na Hus hand and Wife. be raken in Execution in Norwich, the Wife removed 
bn a Habeas corpus in B. R. and being in cuſtodꝑ of the arſbal eſcapes; in this tale 
the Plaintitt map Have an Action of Debt againſt the Sheriff for his monꝝ . Bulſtr. 
1 part 340, 321. Bulftr, 3. 350. Croo, 2. 667, 1 Þ 1 
If the Chief Juſfice of che Court bp which the p2iſoner is cammitted, the She- 
riff and the Plaintiff in the Suit, all of them agree together ro ie! ſuth a pꝛilont 
© cait foꝛ a time ; this will be no eſcape, eſpecially chere where the pꝛiſoner doch re- 
turn at His time. Dyer 275. 4 | 
Ik the King oz ann great man (out of the ozdinarp wap of Law ) ſha rummand 
v7 require the Hheriff, oz other Officer that Harh the keeping of ſucha pziſener, to 
let Him at libertp altogether, oz foꝛ a time, and he doth ſo; albeit he return to p2i- 
fon again, vet this will be an eſcape in t he Sheriff to make him liable 0 goon, 
Dyer 258, 279. 13 H. 4. 13. 5 == wy 
FI the Sheriff diſcharge one after an Arreſt upon an Execution, albeit the mony 
be after paid, per he map be queſtioned as foz an eſtape. Crook 3 404, o where 
he ſhall let his pꝛiloner to go about at libertn, and he of hiimſelf return to pzilon a- 
gatu. Vet if a Sheriff, Bailitk of a Franchiſe, oz ſuch like Keeper of a Pꝛilener who 
hat h a Pꝛiſoner in Execution at mp Suit, ſhalt agree to let him go out of Goal, and 
to return again, and he do lo fo: a while, and then return again; this will be an 


atual eſcape, Cook 3 44+ ; ] i 
At a Keeper ſhall ſuſfer one in Execution at mp Suit in his pziſen to walk about 


with a Keeper, this ſhall be an eſcape upon which J may Have mp Agicn, So where 
he is to bzing in his pꝛiloner to a Court at Weſtmĩaſter hy a dap, and lets him go 
abont in the mean time. Hob. 202. And abeit he tome into the Court at the dau 
ok Return of Habeas corpus, pet this ſhall not excuſe him. Moor's Rep caſe 440. 
It one be taken in Ex etution by his right name in caſe where the firſt Capias is 
not right, and then eſcape bp the feaſance oz ſufferante of the Sheriff, the Plaintiff 
manha ve his Acton. Bulſtr. 2 part 257, 

If the husband and Wife be faken in Exetution in Norwich, and removed bn 
Habeas corpus in Banco. R. and under the Parſhal ſhe eſcapes ; Debt will lie a- 
gainſt him upon this. Bulſtr. 2. 320. 321. 

Tpat Debt upon an eſcape ſhall lie foz an Erecutoz oꝛ adminiſtratoz foz an 
efrape; bur it muſt be laid in the Detinet. not in the Debet. Hob. 272 28). 

Jf husband and Wife, oz two others, be in Execution foz the ſame cauſe, ag 
Yasband and Wife foz the Debt of the Wife, et. and the Keeper let either of them 
toeſcape; the Plaintiff in the Action map Have his Action againf him ſo: this. 
Bulſtr. 2. 320. Dr. Scutliff and Sir George Reynel. Trin. 13 Jac. B. R. S Cook 3. 
43+ Bulftr, 3 350. And pet by Julfice Dodderidge it was held, that the Wife can- 
not be in Exetution, but the Hus band is to ſatis ſie all, foz ſhe hath nothing, Trin: 
9 Jac, Co. B. Dr. Huſſey's caſe cited. But the reſt of the Judges were againſt 
him. Bulſtr. 2. 320. f ; 

And in all tyeſe and ſuch like caſes J map have an Acton of Debt oz of the Ca'e 
againff the Sheriff, where His Pziſoner foz my Debt ſhall ſo eſcape. But J taunot 
take rhe Pziſoner again upon the ſame Exetution bp which he was impꝛiloned⸗ 
And albeit the Judgment on which the Exetution was made be erroneous, pet this 
will not Help che Sheriff ſo long as it ſtands in foꝛte. with 4 

But in the Laſes befoze of Eſcapes, where then are made againft the Sheriff o2 
Aver of the Pꝛiloners will, there the Sheriff map re · tale the Þ:tſoner chat was 
in Execution;and if he re-take him in recent i Inſecutione, i.e. in freſh purſuir,he ſhal 
be laid to be agaiu in Exetution foʒ me that am the Plaintiff; in that caſe J mau 
not habe an Action againſt him upon the eſcape. Cook 3. And freſh purſuit is nat Freſh purſu'r 
under ſtod to be there onely where he hath the pꝛiſoner in ſight,oz where he makes what. 
a preſent purſuit after him, and therein takes vim again: foꝛ alueit he takes Him 
not in a dap oz a night atter, as where he gets awap in the nighe , oꝛ gets in a ſfrong 
place, and the Shcriff is fozced to (ct a guard till he "= _ bim; tif He _ — 

2 e fore 


— 2 —ß— ͤ— — . 


SV A, 


| Priſoner diſ- 
charged. 


Reſcue of a 
Priſoner out 
of Execution. 
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foze the return of the Writ, and befoze the Plaintt#® bzings his Action, it is well 
enough. And in this purſuit it map follow him into another County, Plowd. 34 37 
13 H. 7. 1.Broo. Eſcape 3. Moor's. Rep. 816. 597: 902, Crock. 3. 439. 2. 658. 
And ik in theſe tales the Sheriff re-take him hefoze ann Action bzought bp the 
Plaintiff againff Him, no Aaion will lie upon the T[cape, foz He ſhall be ſaid co be 
in Execution as he was befoze foz the Plaintiff, and if he ſue the Keeper, he map 
plead this in Bar. And if an Action be bzought,pet the Dheriff map retake him, and 
put him in Pziſon again till he hath ſatisfied his Damage in that Butt. Oꝛ if the 
firſt Capias ad facisfaciendum be not filed, he map take-out a new one, and impziſon 
Him upon that till he be ſatisfied his Damage; oz the Plaintiff, if he will, map 
wave his Suit againſt the Sheriff,and admit him to be again in Execution foz Him, 
But where the Sheriff, Had once willingly Diſcharged a Pziſoner, the Plaintif can 
never afterwards take him in Exetution foz Himſelf ; noz map the Sheriff in this 
caſe ever afterwards re-take him, oz bzing aun Action again? him foz his Counter⸗ 
remedp. Cook, 5. 52. 8. 142. 9. 69. 6 H. 7. 12. 13H. 7. 1. Plowd. 35. 37. Godb. 
180. pl. 114. Crook, 3. 337. 439. 2 658. Hughes Abridgm, $34. Goldsb. 180. 

If a Woman be Warden of the Fleet, and ſhe hath Pziſoner one in Execution 
at my Suit, and theu marrp together, this ſhall be adjudged an Eſtape in Law in 
the Woman, foz che Pꝛiloner is now bz Law diſcharged. So if a man have a pꝛi⸗ 
ſon in f&, and his Son and Meir be his Pꝛiſoner, and he die, and the pꝛilon deſcend 
to his Son; this will be an Cſcape in Law in the Guardian, foz which Jmap habe 
this Action. Plowd. 37. 

Ak an Officer be by Habeas corpus oz the like Wrif commanded to bzing a Pzf- 
ſoner into a Court by ſuch a dap; and the Pꝛiſoner get awap bp the wan, oz the Ke- 
per carry him out of the wax into another Countn, if he habe him in Court the dap 
of the Return of the Writ, it will be well enough, and it will be no Elcape. Cook 3 


42. Dyer 249. Moor's Rep. cafes 404. 447. Hob. Rep. 202. 


If one, arreffed aud in Exctution at my Suit, reſcue himſelf out of the Dheriffg 
hands bp fo;ce and violence ; this the Law dsth judge an Elcape, and lo chargeable 
upon the Sheriff. foꝛ the Sheriff map command poſſe Comitatus to help him to kep 
and convep ſuch P:iſoners to Goal; and there foze the Sheriff map not plead a Rel: 
taus in ſuch a caſe. But if the Reſcue had ben by the Kings enemies in an extra⸗ 
ozdinary wap, it Had ben otherwiſe. Dyer 241. Cook 6. 54. Hil. 14. Jac, B. R. 
Map and Probie and Lumley. Crook 2 419. 

If the Pꝛiſon be burnt with Fire, oz bzoken bp enemies of the King, and there- 
bp the Pꝛiloners eſcape, this will be no Eſcape cocharge the Keper, Dyer 66. Broo. 
Eſcape 19,. Cook 2. 43, 44- | 

Where tbe pziſoner is legally delivered bp oꝛder of Law cut of His impꝛiſonment, 
as by Pzivilege of Parliament, oz the like, there will be no Eſcape, noz will the 


Keeper be chargrable at all. Dyer 60. 249. 152. 


If one in Pziſon under Txecution at mp Suit ia ſet at liberty by the Keoper, and 
be comes into the Goal again, and there remains till another Sheriff ce me; this le⸗ 
cond Sheriff is not chargeable: foz two Sheriffs map not be anſwerable ſimul & ſe- 
mel fo two eſcapes out of one and the ſame Execution at one time. Hob. Kep. 202 

Mhere the Impꝛiſoument is not lawful there can be no eſtape: as in cale where 
a Pꝛiſoner (at my Suit) doth eſcape, and after the Sheriff doch retake Him foz him⸗ 
ſelf and his own indempnitp, and then he do after in the time of another Sheriff el⸗ 
tape; this will be no eſcape as to me, foꝛ He was not then in Execution at my Suit. 
Bulftr. 2 part 237. Croo. 3 743. So if one be committed to pziſon by a Court that 
bath no power of impziſonment, as by a Court · Baron, oz the like; oz by a Court 
that bath power, hut not fn that caſe,as where a Court ſhall commit a man to Cx- 
etution without the pꝛaper of the Plaintiff, where the ſame is neceſſarp, o2 where 
de that arreſts hath nogwd authozitp fo it, as where the Plainciff ſhall arreſt 
without Pzoceſs, Stiles Rep. 162. And therefoze if one be taken in Execution by the 
Sberiff upon a Capias ad ſatisſacĩendum, and he takes monp of him and lets him go 
and then dies, and a new Sheriff is made, and he pꝛetures the Plaintiff to take out 
a new Exetution . and upon that he puts him in pꝛilon again, this is no lawtul im⸗ 
pꝛiſonment. 90 it a Sheriffturn loſe his pziſoner, and the pziſoner come again in⸗ 
to the Goal, this is no lawful impꝛiſonment. In 
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In all theſe and ſuch like caſes, if the Sþeriff ſhall turn loſe ſuch a Pꝛiſoner, 
02 He ſhall bzeak awap, no Action will lie againff the Sheriff fo: this. 14 H. 7. 1. 
Dyer 66. 206, 197. 306. Bulftr. 2 part, 62. Hob. Rep. 202. 7 | 
And the Perſons to he charged in theſe Aaions upon Cſcapes are ſucÞ as do oz perſons to be 
ſuffer them; as if it be out of rhe Kings Marſhalſey, the Kwepers of thoſe Pꝛi⸗ charged with 
ſons ; if out of either of the Counters of London, rhe Sheriffs of London; our of the Elcape. - 
any other Goal in the Countrep, the Sheriff of the Countp oz Citp. Dyer 278. | 
296. Cook 3. 52. | 8 25 
If the eſcape be bn the pzetedent Sheriff , the ſubſequent Sheriff ſhall not be 
charged foz it; and he is to be charged as nuper Vic. Cook 3 52. 
Jf a Pziſoner be removed out of the Fleet, that was there in Erecution out of 
the Common-Pleas, and he be removed bp a Corpus cum cauſa, and then ſent to the 
Marſhalſey foz another Debt, andeſcape from thence ; in this caſe the Guardfan of 
the Marſhalſey, and not the Guardian of the Fleet, ſhall be thargeahle both foz the 
firſt and the ſecond Debt. But foz this matter ſe moze Cook 4. 98, Dyer 278. 
Croo. 152. 3, 625, 2+ 203. 288. 320. 321. 
Foz the Pzoceoings in all kind of Writs in the Execution thereof,ſ& moze Croo, 
3. 59. 706. 597. Hughes Abridgm. 297. N 


— — — 


— — — — — — 


— 


Section 5. 


Ut moꝛe particularly know, : Part 1. 
1. That in an Elegic bp fozce of Weſt. 2. chap. 18. the Sheriff man take £tegir. 

in Execution the Poietp of the Lands of the Conuloz, and all Hig Gods and Char- To deliver the 
tels, except as befoze, and map deliver them to the Conuſee upon a reaſonable E x- e 8 21 
tent and Pꝛite, until the Debt be latisfied; but the valuation of the Gods and Al —— 
Lands ought to be firſt found bp the Jnquiſttton of a urg: and the Sheriff is to The valuation 
deliber him Seiſin of them, who is Tenant bu Elegic, and all do no Watfe, is te be by 
Weſtm. 2.13, Coo. 4. 74. 3 | Jury. 

2. That upon this Writ the Sheriff is to return the Ertent, and that he hath . 
delivered che Lands, 4c. and the Extent ſhall be god fo the Sum due, notwich- by the She. 
ſtanding it be of moze. 12. Ed. 3. Scire facias, 117. 44 Ed. 3. 11. Execution 35. riff. = 

2, That if a term of pears be in the Dekendants hands, it map be by the She- +..,,...... 
riff delivered as a Chattel to the Plaintiff ; Allo an Annuitp and Rents map be Amuity Cy 
extended. p 

4+ That ineverp Elegic the Sheriff muſt return and ſet out the Poterp diſfinal Return of the 
lp, unleſs then be Tenants in common; and in that caſe he muſt return the ſpecia- eri 
matter. | 

5. That where a Writ goes out againſt AB Eſquire, who is when the Writ is 
- * a Knight and Baronet, the Plaintiff muſt pzolecute a new Writ, Brow. 

ep. 39. | G | 

6. A Leſſæ had a Leaſe tothe balue of an Hundzed pounds; and affcr the Teſte Tue $herio 
of the Elegit, and befoze the Sheriff had executed it, aſſigns his term to one wHo may not deli- 
aſſigns it to the Plaintiſf in a Scire facias ; and afterwards, and be foze the laſt vera Leaſe a: 
Alignment, the Sheriff executes the Elegit, and delivers the Leaſe to the Plain: u under 

cif, ro be Holden, xc. fo2 ſatis faaion of the Debt, which came but to 431. 6 s. 8 0d. 

Jn this caſe tt was held by all the Judges, that the Sheriff might not deliver the 
Leaſe at another value than what the Jurp had found it at; and the Sale to be 
made by the Sheriff, as if it were a thing ſold in open Parket. Brownl. 38. Co- 
mers and Brandling, | | 

7. That all the Gods and Chattels are bound after the Teſte of the Elegit, and 
man not be (old by the Owner after the Tefte of the Writ. Brownl. Rep, 38. 

8, That ik two men are bound jopntlp and ſeberaln in an Obligation, and the 
one is (ned, condemned, and taken in Execution, and after the other is lued 
and condemned and taken in Execucion, and then the firſt eſcapes, — 
then 
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| then the other bzings his Audica Querela; in this cafe the Writ will not lie; til 
audita Quere. the Plaintitt᷑ be ſatigfied, So likewiſe if the Defendant in Debe die u Exetution, 
1. pet the Plaintiff map have a nem Exe tut ion oz Fieri facias, - 


But if the Plaintiff 
had onte Execution of the Lands of the Defendant, and after the Lands had 

But one valu- ben ebided, befoze 23 Hl. 8. chap, 5- he ſhould not Habe had anp new Exetutton; 

able Bxecuti- fo2 the Execution of the Lands was valuable, and accounted in Law fa a ſatisfa⸗ 

on. aion: And (to avoid Infiniteueſs) he ſhall Have hut one valuable (atigfagion, cz 
one Execution with ſatisfaction at the common Law. Cook 5. $6., Blumfields 
caſe. | YER nn. 

9. That if upon an Elegir there be no Exetutian but upon Gods; becauſe there 
is no Land, and the Gods appear inſufficient, þe map have a Capias : foz note, 
iti s in effect but a Fieri facias, though the wozd be Elegit. But if it be Landex- 
ecnded, then it is otherwiſe. And per Quere if the Debt be 401. at nothing 4 
tended hut a Leaſe foz thze pears at 51. a near, oz the like: foz then to that which 
doch remain thr Elegit fails. Hob. Rep. 58. 5 i 

Part 2. 10. That if a Judgment be obtained again a man, who doch afterwards ſel 

What ſhall be Hig Land, this Land will be liable to this Eyecution upon the Judgment, in whole 

liable to this Hands ſoever it come; and to that end ſhall iſſue out a Scire facias againlt the 

Execution. Terræ · Tenant, But Copy: hold Lands (as it ſems:-) are not liable to this Exe⸗ 
cution. | 

Two Writs de- 11. That if two Writs of Elegit be delivered to the Sheriff at one time, the 

livered to the Sheriff is to extend the Poietꝑ of all the Land and deliver tke Poſecy thereof to the 

Sheriff ac one moze ancient Debtoz ; and then he ought to extend the Poierp cf the other Poiety, 

eee to and deliver it to the other; and he map not deliver the Poiety of all the Lands to 

one and the other Poietp to the other. | {1 

ap 12, That ſeveral Elegits map iſſue into ſeveral Counties where the Land lies, 

= i Counties, 13. That if a man doth pzap to have an Elegir, to habe rhe Mictp of the De: 

fendants Lands in Txccutton, and the Sheriff returns that he Hath no Lands and 

a thereupon he pꝛaus a Capias to arreſt the Partp ; this will not be granted. But if 

No Capias or the Conule will rarrp till the Lands do tome to the Defendant, oz Gods, then, xc, 

ny e „but now he map not have a Capias oz Fieri ſacias. And tferefoze the Entryinthe 

Roll is, that he hath choſen His Execution of the Poie p of the Lands, rhe which 

he muff and to, becauſe it is an Erecurien in the luperlative. Mich. 30. Fdw 

2 24+ a h 

14+ The Plaintiff after an Elegit had upon a Judgment in Debt, may not habe 
a Capias. Cook 2 part Inſt. 394. 395 
But foz that which doth concern the Exetution by Elegit, ſ moe in Chap. 6. Sed. 
5 4. Part 1, 2, 3. a | 
2 = * As to this kind of Execution by Fieri facias, take this. 1 

1. That it concerns the Sheriff co be careful what he doth in it, that he take 
no bodies Gods oꝛ Chattels bur the Defendants own Goods, albeit then be in his 
— if he do, he will be liable to the Owners Suit. Dalton's Office of She- 
riffs, 60. 

2. The Sheriff map take and make ſale of a Leaſe foz pears in the Erecution 
of this Writ, and that without taking of an Inqueſt bp a Jurp. Cook 5. 90. 4. 74+ 

3+ That upon a Judgment againſt an Exetutoz oz Admintffratoz no Capias ad 
ſarisfaciendum lieth, but a Fieri facias, ct. Eut if a Devaſtavit be returned, then 

a a Cap'ad far' oz Fieri ſacias de bonis propriis. 

4+ That the Sheriff nerd not make ann Return upon the Writ, foz the Sale of 

= Gods oz Chattels of the Defendant by him is god, albeit no Return made. 
00. 5. 90. 4. 74. | 

5+ That if Gods be taken on this Trecution, and the Sheriff return upon the 
Writ Mandavi Ballivo, who ſaith He Hath ſeiſed to the value, bur tan find no 
Buters ; in this caſe the Court man ozder the Sheriff to levy the monp upon the 
Lands and Gods of the Bailiff. * Ed. 3. Execution 101. 

6.That a Dale of Gods oz Chattels upon this Writ wil be god, albeit the 
Judgment be after reverſed, and the Plaintitk thereby reſtozed to the value. Moor's 
Rep. caſe 788. Dyer 363. Cook 8. 76. Ch 

7, &pal 
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7. That if a Sherif return he hath levied the money, and that he had it in Court, 
but Had it not, and then a new Sherifft is choſen; in this caſe a Scire facias chan 
go againſt the 'old Sheriff to pap it: and if he do not, the Plaintiff ſhall Have an 
PR ozj3Fiert facias toleby it on the Lands and Owds of the old Sheriff. 9 Ed. 


al! i That the Sheriff map take. an Obligation fo; the payment of the money to 

be paid on the Exetution; and this will be god; and net againſt the Staruce of 
23H. 6. 10. Cook 10.99. 

9, That if there be two Executozs, and the Sheriff return a Devaſtavic again? 

one of them, and he dies; the other ſhall not be charged foz that Devaſtavit, toz the 
one ſhall not piejudite the other: bur a Gikt by one ok them is god again the 
other. 

10. That the Sheriff in the deln of this Exctution man not break pen ang 
aut⸗dwoz of an Youſe ; but the doz being open, he may jud iſie his entrp into it, 
and his taking awap of the Gods of the Defendant : And if therein he be diffurb- 
ed, by taking awap the Gods from him oz his Bailiffs, oz by detaiuing his Bai⸗ 
liffs in aun rom in pziſon there; he map juſftfe the bzcaking open of rhe des te 
do his wozk. Croo. 2 555. Croo. 1. laft publ. 90g. 

11. If a Recovery be againT an Executoz fo} Debt and Damages, and a 
Fieri facias ig de bonis Teſtatoris, &c. ſi non d de propriis, and the Erecutoz 


die; the Sheriffs Exetution upon the Gods of the Teffaroz befoze return of the 


Writ is god, Moor 352. 

- 12. Thar where a Sheriff upon a Debt of 20 l. rakes gods he ſells fot 40 |, and 
returns the Mrit and 20 l. in monep into the Court he map kæp the ſurpluſſage till 
the Defendant demand it of him. But if a Fieri facias be awarded fog 408. bu fgzce 
of which the Sheriff cakes ſix Oren, each of them woꝛth 5 1. and lels chem all; 
the Defendant map ſue the Sheriff in Treſpaſs foz this. Noy's Rep. 59. 

13. That if a Sheriff levy money upon a Fleri tacias, and is diſcharged of his 
Office befoze He pay it in to the Plaintiff, the Plaintiff map not habe a new Exe⸗ 
tution, and lebp it again, but he is to take his remedu again the late Sheriff. 
Croo. 1 part laſt publiſhed 208, 209. 

14. If the Sheriff ſeize Gods on Fieri facias, and beloze the Sale Recozd is re- 
moved bu Erroꝛ, and a Superſedeas awarded, and upon a Beizure returned, a Ven- 
dicioni expouas was awarded. Croo. 3. 597. 

15. That albeit the Defendant be taken os the Kings Fine, pet the Plaintiſt 
ſhall Have a Fierifacias againſt Him, 18 Ed. 3. Execution 54. 
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As to this kind of Execution by a Capias ad ſati ſaciendum, take theſe things, e d ſa- 
x, That the Plaintiff, after he hath Judgment in an Acion, may have thts og Heludum. 


ſame other Writ at His choice, 
2. That where the Sheriff doth take ann man upon cuch an Execution, he is to 
kep him in ſalva & arcta Cuſtodia, unleſs he intend to pap the Debt himlelf; foꝛ 
if he ſhall, after he hath him in Execution , let him go at libertp befoze che Debt 
be ſarigked, ec. the Credicoz map Have either His Action of Debt, oz Action cf rhe 
Caſe, and recover his Debt againf the Sheriff, Fi:z. 93. 
3. This Writ lieth onelp where Capias lieth in ths Oziginal. Cook 3. in Sir 
85 Harper's caſe 22 Ed. 4. 22. 8 H. 6, 9. Cook 3, in Sir William flerbert s cale. 11 
7. 18. 
4. That where a man is in the Sheriffs cuſfodp by Pzoceſs of Lew, and after 
another Writ is delivered to the Sheriff co arreſt the lame man; in this tate ite 
Pziloner ſhall be ſaid in Law do be in the Sheriffs cuſtody by force of the ſlecend 
Writ allo, albeit he be not actually arre ſted by him. 1 H, 4. 30. 
5- Where part of the money is levied bp a Fieri facias, and the Writ returned, 
the Capias a. ſar” ſhall iſſue foz the Reſidue onely, and nor foꝛ the whole Debt. 
Moor's Rep, caſe $19. 
6. Cap. ad ſat lieth upon a Recognizance at the Common Law. 
7. That the Sheriff upon this Wrft can do nothing but take the Body of the 
Defendanc. Cook 53. 8. 
8. That if one be attainted of Felony , and in the cuſfody of che Sheriff, 
the 
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the Sheriff may charge him in Execution . Moor's Rep. caſe 438. 
9. That if one be tn Execution bu this Writ , and the Party releaſe to him an 
Adions, Duits and Debts; the Debt is diſcharged, and he map not habe anp other 
Writ. 26 H. 6. Execution 7. And if the Defendant die in Exetution upon a 
Capias ad ſatis ſacĩiendum, hn the Common Law the Debt is gone foz ever. Moor's 
Rep. caſe 1177. But now bp the Statute of 21 Jac. there is Relief in this caſe; 
Cook 5. 85. Croo. 2. 136. 143- 
No Return 10. That if the Sheriff take one in Execution by this Writ, and do not return 
required. the F pet is the Execution god, and no falſe Impꝛiſonment lierh foz the Ar⸗ 
reſt. 21 fi. 7. 13. \ 
11. If the Execution map be ſued by Capias againſt Him who was taken befoze, 
and in Erecution by his Body ; where this map be, ſ& 8 H. 7. 9. 50 Ed. 3. 12. 
Execution 43. 
12. That no Capias ad ſar. will lie foꝛ Damages in a Writ of Dower. 11 H.7.5; 
3 E. 2 Execution 164. De moze 7 H. 6, 3. 41 Af. 15. Execut. 100. 14 H. 7, 1; 
13 E. 4. 9. &c. 1 1 9 5 
13. That if two be bound in an Obligation joyntlp and leberal; both of them 
mau be ſued to, and taken in Execution; but if the Creditoz be ſatisfied by the firſt 
that was in execution, the other map plead this, and wil be diſcharged. 29 fl. 8. 
Execution 492. 
But all theſe Writs of Execution muff be Had within rhe pear after the Judg⸗ 
Scire facias. ment, otherwiſe it cannot be Had till there be firſt a Scire ſacias ſued out: And this 
is a Judicial Writ going out of a Recozd, and lying where one Hath recovered 
Lands, Debt oz Damages, and the Plainriff hath not ſued out Execution within 
a near after Judgment; in this caſe He muſt firfſf warn the Defendant to ſhew 
cauſe why E xetution ſhall not be made; and if He cannot be found, make de fault; 
oz cannot ſhew cauſe againſt it, a ſecond Judgment ſban be, that Exetution be done 
upon the firſt Judgment : And in this Cale the De kendant map plead ann matter 
ariſing after the firſt Judgment, as Dutlawzp, Releaſe, #c- to pꝛebent the ſecond 
Judgment and Execution, and vet if he fue out Trecution within the pear, it 
ſeems he map contimie it after the year without a Scire facias, Cook 3,12. Dyer 
148. 270. 271. Old N. B. 163. Sc foz this Croa. 2 part 364. Moor's Rep. 671, Croo, 
1. 23. Dyer 208. and where a Scire facias muſt be Had, and an Execution map not 
be done without it, Hughes's Abridgm. 899. Croo. 3 707, ,Bendloes 161, 
Cepins arlega- This is a Writ of Trecution (after Judgment of che Cozoner of the Countp in- 
1 to which the Exigent and Pꝛotlamat ion iſſue d) which lieth againſt him that is 
outlawed, by which the Sheriff upon the riteipt thereof appꝛehendeth the Party 
outlawed fo: not appearing upon the Exigent, and kepeth him in ſafe cuſfody, 
Capias utlagatum & inquiras de bonis, &c, ig a Writ of the ſame nature as tfe 
fozmer, but that it gives power to the Sheriff,over and beſides the appꝛehee ſion of 
His Body, to inquire ailo of his Gods and Chattels:it is called a ſpecial Cap' utla- 
gatum. And either of cheſe man be Had befoze oz after a Judgment foz a Debt, oz 
fo: Damages. Winch. 78. 
 Capias pro This Capias pro Fine is, where one is Fined foz the King in a Judgment upon 
Fine. ſome Offence committed, and he doth not dilcharge it actozding to the Judgment, 
by this to take and inrp:iſon Hig body till he pap it. F- N. B. 76, Cook x1. 42. 60. 
And if in this the Plaintiff after the Defendant is taken foz the Kings Fine he 
is diſcharged of His Bodies imp2iſonment. So if He (ue by Fieri facias: and pet 
Blegit, upen a Nihil returned he map habe a Capias, 7 H. 6. 67, i 
If the Defendant be taken upon a Capias pro Fine in Treſpaſs, and the Plain⸗ 
tif p:ap that he remain tn Pꝛiſon foz His Execution, the Plaintiff not (artsfied 
map have an Execution afterwards. Vo if one pꝛan an Elegit of Lands, aud no⸗ 
thing is returned but Rent, he ſhafl have an Elegic of the ſame. 47, Edw. 3. Exe · 
cution 41. F. N. B. 246. 32 H.8, chap. 2. | ; 
Where an Execution ſhall be awarded in one Court upon a Judgment given in 
another Court, oz not, ſie Hughes's Abridgm. $97. 
Where a Superſedeas map be Had after Grecution, oz not, Hughes's Abridgment 
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C HAP. VI. 
Of a Statute -. 


_ ? — — 


Section l. 


Statute is (as it is taken foz a Common à Carance) a Bond oz Obligati⸗ 
4 on of Becozd- And it is ſo called, becauſe this Bond is made in purſaance 
al, and accoꝛding to the fozm of ſome Statute expzeflp and par ticularip pꝛo⸗ 
* vided fo2 the ſame, Which doth direc both befoze what perſons, and in what 
manner it ought to be made. In this there are two things conſtderable. 1. The i. 
Making of it, 2 Che Paking uſe oz execution ot it when it ts made. 
And co it is either a Statute- Merchant, a Statute⸗Staple, o; a Becognizance. 
The Statute-gyerchint is a Bond acknowledged befoze one ofthe Clerks of the 
Htfatutes-Merchant, and Pais? oz chief Warden ofthe City of London, oz two 
Merchants of the ſaid City foz that purpoſe aſſigned ,oz befoze the Patoz of York, 
et. oʒ chief UUarven oz Maſter of other Cities 02 Towns, oz befozs the Bailifs 
of any Burrough. oz other ſafficient men foz that pur pole appointed, (that hath oz 
bave power to make Crecatton of the Statutc ) ſealed with the Heal of the Debtoz 
92 Recognt302, and ot the King, which fs of two pieces? the greater ts kept by ths 
Datfoz, chief A U rden, ic. and the leſſer piece thereof by the laid Clerks. This 
to founded upon 15 F. 1. Stat. 4, Acton Burnel, 11 E. 1. Coo. upon Lit. 289. 
And it is alter this foꝛm. > | 3 
Nover int univerfi, me A [de tali Comitatu ] teneri B, &c. ¶de tali Comitatu } 
in centum libris ſolvendis eidem B ad Feſtum Szndtj Michaelis Archangeli, annò 
Regni Regis, &c. Et niſi fecero, concedo quod currat ſuper me & Hæredes meos 
Dittritio & Pœna provil. in Statut Domint̃᷑ Regis edit? apud Weſtm. Datum Lon- 
don, tali die, anno ſupradict. | | | 
z thus: Noverint univerfi per præſentes, me Richardum Davis de Mitton, in 
Parochia de Breedon in Comitatu Wigorn', Gener', teneri & per hoc prærens 
Scriptum de Statuto Mercator' firmiter obligari Henrico Machen de Crukley in 
ComitatucivitatisGloceſtriæ, Generos', in quingentis libris bonæ & legalis monetæ 
Angliz, ſolvend' eiden Henrico Maches, aut ſuo certo Attornato, Executoribus 
& Aſſignatis ſuis: Et ſi non fecero, volo & concedo quod eurrant ſuper me, Hære- 
des, Executores, & Adminiſtratores meos, O iſtrictiones & Pœnæ præmiflæ in Sta- 
tutꝰ edit? in Parliamento Domini Edwardi primi, quondam Regis Angliz, apud 
Acton Burnell Weſtminſt', pro debitis Mercatorum recuperand'. Dat, &c. 
In Engliſh thus. Memor'That T R of G, in the County of G, Eſquire ſ ſuch a 
day and year] came befoze our Load the King in hls Chancery af Weſtminfter, 
perſona ly, conſſituted, and then and there acknowledged th at he did owe, c. to E G 
ol B, in the County of K, Gent. and S. H. of C, in the ſaid County of K, Gent. c. 
500 li of good, ꝙt. to be paid to the ſatd E G and 8 H, oz ts their certain Attoꝛ⸗ 
ney Trecutozs oz Alligus, on the Feaff, ac. nert coming after the date of theſe 
Pꝛeſents. And if he fail in the paiment of the afozeſaid ſumme of money at the 
Feaſt afozclatd, that then the ſaid I R foz btmſelf, his Þeirs, Erecutozs and 3ſ(- 
lgns willeth and granteth that the ſaid ſumme of mony ſhall be levied ol his Lands 
and Zcnements. Goods and Chafiels, to the uſeof the ſaid EC and 5 H, their 
Crecutoꝛs and Aſſigns, Witneſs our ſatd Lozd the king at Weſtm. the day and 
rear afo:eſatd. a 

And this Statute, albeit it were at firſt ozdained and uſed foꝛ Perchants onely, 
pet at this day it ts and may be uſedby any others; and it is become one of ths 
common Aſſarances of the Bingdom. The 
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staple.· The Sfaple doth ſignifie this oz that Town whither the Perchants by common 

oꝛder and commandment do carry their Commodities, as Wool, and ths like, to 

Siaute. Staole· Ulter by the great. | | 
1 P The Statnte-Staple is eit! er p2operly, oꝛ impꝛoperly ſo called. 

That which is pzoperlp ſo called is a Bond of R.ccozd knowledged beeeze the 


Maioz of the Staple in the pꝛeſence ef one of the two C onſtables of the lame Staple, 
and ſcalcd with the Seal of the Sta ple; and ſometimes allo with the Seal of the 
partp, the which it ſems is not neceſſary. This was deviſed and uſed onely foz 
Perchants and Perchandizes of the ſame Staple, and is foanded upon 27. E. z. 
Stat. 2. Cook ſuper Li. 289. 

But this now (as ft ſeems) map be uſed by Perchants oz any other, foz pay- 
ment of Debts, oz aſſurance of Lands oz other things, and is ol the lame nature 
with the &tatute- Perchant. 

A Statute- Staple imp3operly ſo called is a Bond of Recoꝛd founded upon the 
Statuteof 23. H. 8. 6. and is in the nature of a Statute-Dtaple , and of the ſame 
fozce. This is and may be acknowledged befoze one of the Chief Juſtices, and, in 
their abſence, befoze the Paioz of the D:apje at Weliminſter and the Rccopder ot 
London. It is ſealed with thzee Deals, the Seal of the Conuſozs, the Bing, and 
one of the Juſtices, oz elſe the Patoz and Recozder. The fozm of which is thus: 

Noveritis, &c. me AB teneri C in centum libri-, ſolvend' eidem ad Feſtum, 
& c. Et ſi defecero in ſolutione Debiti præd', volo & concedo quod tune cii i rat ſu. 
per me, Hæredes & Executores meos, Pœna in Statuto S tapulæ debit' pro Merchan. 
diſis in eadem emptis recuperand' ordinat” &-provis*. Dat', &c. Oz thus, Noveriat 
univerſi per præſentes, nos, A B L oꝛ A B & C Di teneri & firmit er obligari Johanni 
at Stile in cent libris ſterlingꝰ, ſolvend' eidem Johanni aut ſuo cert? Attornat hoe 
Script' oſtend', Hæredibus vel Executoribus ſuis, in tal'Feſt, & c. proxim futur“ poſt 
d:t' præſent'. Et ſi defecero | vel defecerimus ] in ſolutione debit' prædict', volo & 
concedo | vel fic, volumus & concedimus] quod tunc currat ſuper me, Hæredes & 
Executores meos [ vel ſuper nos & quemlibet noſtrum, Hæredes & Executores no- 

ſtros ] Pœna in Saatuto Stapulæ de debit* pro Merchandiſis in eadem emptis recupe- 
rand ordinat' & provis'. Dat” tali die, anno Regni Regis, &c. Stat. 23. H. 8. chap 
6. Croo. 1. 326. Coo, 2. Inſt. 678. | S, 
Recogniſance, A Recognizance is a Bond of Recozd teffifping the Recognizoz to owe to the te- 
what, cognize a certain ſum of monep, and is knowledged in ſome Court of geco2d, 0z 
befozeſome Judges oz other Officer of fachConrt Having authozitp to take the ſame, 
as the Lozd Chancelioz, the Paſters of the Chancery, the Judges of either Bench, 
Barons of the Exchequer, Juffices of the Peace, ec. who map take the Acknow- 
ledgment ok Debts befoze them allo by Statute de Mercatoribus. 13. Ed. x. And 
9 ſome ol thele are not ſealed, but inrolled onelp. | 
— The Statute-Staple, Perchant and Recognlzance, are ſomtimes ſingle, without 
any Defeaſance ; and ſomtimes thep are double, that is, with a Defeaſance o; Con⸗ 
dition, upon the perfozmance whereof the ſame is to be avoided. 

There are divers other Recognizances taken by and acknowledged bofoze the 
Lozd Chancelloz, Paſter of the Rolls and others, as the Juſtices of the one and the 
other Bench, Barons of Exchequer, Judges in the Circuits, Juſtices of the 
Peace and Sheriffs. Some tyercof are by the Common Law, and ſomeby certatn 

Statates. And amongſt theſe ſome are without ſeal and recozded onely, and ſome 

are ſcaled and recoꝛded alſo. Some of them are in the nature of Bail, and ſome of 

them are given to the King; and both theſe are of the nature of the ſoʒmer kin of 

recogniance s, and ſuch as are of that nature, we have nothing to fap in thts place, 

but onlp of Statutes andRecognizances made to Subjects, andfoz the Patment of 

money, oꝛ the doing of ſomeother thing by one Subject to another, vheretn he that 

Connfer., doth enter into the Statute oz recognizance is called tho Conufoz oz Recogniz0z, 
3 oz the Debtoz, and he to whom it is mave is called the Recognizes oz Conuſee. 

* Theſe are taken in London, G louc', Briſtol, Hereford, and many other places. 
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Sect. 2. I cme general thirgs about Statutes and Recognizancer. 


ON the opculug her eot, firſt of all take theſe general things. 
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Part 1. 


x. That the two loꝛcnam ed Statutes and the Reteg nizanre are much of the 5 


nalure of a Judgment had upon a Sutt in the King's Bench 02 Common-pieas, and 
therefo ze are called Pocket. Zudgments. | h 
2. That if the Matting be not good as a Statute, it will not bc geod to any 


purpoſe : foz if void as a Statute, it will be void as an Obligation. C1 oo. 3. 


3. That it is ſafd, that a Statute firff acknew'cdged ſhall be pzefcrred beſoze a 
Judgment after had. So that if a man acknowledge a Statute, and aiter confeſs 


Pocket. Judg- 


Mets. i 


a Judgment, and the Land be extended on the Judgment, the Cognizec ſha'l have 


a Scire facias to avoid the Extent upon the Judgment. And pet a Judgment had in 
a Court ot Recozd ſhall be pzeferred in caſe of an Erecutoz befoze a Dtatute , 
and the execntoz is to ſatisfie the Judgment befoze the Statute. Otherwiſe it is 


of Goods, foz he that firit comes is firſt to be ſerved, Gold: b. and Brownl.1.37, What debts 
And it is held per totam Curiam, be the Judgment firft oʒ laſt, it muſt be firſt la- mall be pre- 
tisfied. Coo 6.45. in Higgon's Caſe, Plow. 3 2. Pemberton and Barton's Cale. Coo. ferred. 


4. in Sadler's Cale, Dyer do. , | 

4. That ali Bonds concerning the King ſhall be of the nature of Statutes Sta- 
ple, by 33 H.8.39. And all Obligations foz ti ft-fruits are to be of the ſame fozce 
with a Statute: Staple, by 26 H.8.chap 3. 


5. That if two men claim the lame Land, one by extent upon a Statute, the 


other by a Judgment the ſame Term; in this caſe he who claims bythe Judgment 
ſhall be firft ſatisfied. Velverton 224. 


6. That a Statute oz Recogntzance entred into in purſuance of an N ſurtous uſurious or 
Contract map be void as well as an Obligatton. Coo. 3. 80. o ff it be f.audulent 
fraudulent, to deceive Purchaſozs. See Stiles. Oz to defraud Creditozs of their Conti act. 


juſt debts, Croo.2.67.425. | | 

7. That the Statute. Perchant and Staple is much of the ſame nature with the 
Kecognizance. And the Recogntzance, though in a ſpecfal ſignificatton,it doth but 
acknowledge a certain debt, and is executed upon all the Goods and half the 
Lands of the necognizo3; pet by Extention it is dzawn alſo to Statutes-Per⸗ 
chant and Statutes-Staple. Regiſt. Orig. 146. 151. 

8. That if a Recogntzance be not good, and of uſe asa Statute oz Kecognt- 
Zance, it will not ſerve foz an Obligation If therefoze it be diſcharged as a Sta- 
tate, it hatt loſt all its ſoꝛce. Croo. 3 494 


9. That it ane owe me a debt upon a Statute 0z a Recognizance, and die; bis »xccurors, 


executoz oz aominiſfratoz maſt ſee me paid this debt befoze he pap any debt to 
a Subject upon a Bond, oz foz Bent, oz on a ſimple Contract; it muſt be paid next 
after Judgment- dehts And it the executoz oz admini{ffratoz pay it otherwiſe, de 
map make himſelf chargeavie out of his own eſtate as a Devaſtavit. But ſee fog 
this Chap. S. ſect 1. | | - £27908 

10. That the Statute made foz aſſurante and fn favour of Perchants muſt have 
all the favour that map be. Bendloes Rep. 144,145. 


But moze particularly as to this, we are to know firſt of all, that it is by certain z. 


S'atutes p2ovided as tolloweth, viz. | 1 
1. That Stat. Ste pulæ cap. 18. is, That the Paiozs and C onſtebles ofthe Staples 
wall have Juriſdia ion and Conuſance (within the Staple) of all people and things 
ich concern the Staple 3 and all people coming thither wall be ruled by the 
aw- Merchant, and not by the Common Law oz other Cuffoms : So that it eitter 
Plaintif oz Demandant be of the Staple, the Acfon map be tried befoze the ſaid 
Officers, whether the Contrada were made within tke Staple 03 without, a. 
In Statut. Stapu'æ, chap geit is pꝛobided, That the Patoz of the Stapie may 
fake a recogntzance cf a debt in the pꝛeſcnce of the- Conffables of the Staple, 5 
one of them. And there all be a Seal * fo be remaining with the pb 
t 2 cr 
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under the Deals of the Conſtables, with which every Obitgatten upen ſach receg. 
13 nizance ſhall be ſealed. 2 nd foz every ſuch Obligation ur dit 1c tbry feel! tepen 
8 de 33 half-peny inthe pound, but f2 thole above onelp a farthing in the pound. and upen 
Into. ſuch obligation, after default cf paiment, the Palo2 map impꝛiſon tre dc bioz, and 
arreſt his goods, and ſell them to ſatisſie the creditoꝛ. ut if the debtoꝛ be not found 
Th: Execution Within the &faple, the Paioz ſball certiſie the obligation into ige Chancery, from 
of 1t, whence ſhall thereupon tfſuea wꝛit againſt the debtozs perſon, lands, goods and 
chattels, returnable into the Chancery; and tyereuon due execution ſhall be made, 
as is contained in the Statute⸗Merchant So that the creditoꝛ may babe free hold 
in the debtozs lands, which ſhall be delivered to him by the ſame Pꝛoceſs; and 
like wile eco bery by wꝛit of Novel Piſſeiſin, tt he be put out. Wut here the debt; 
o2 tail have no advantage of the quarter of a pear that is contatned in the Statute- 

Perchant. 

2. And Chap. 21. it ig pzovided, That in every S taple-fown there Mall be a 
WPatoz and two Conſtables eſtabliſhed, able foz the execution of their f-teral places; 
and when they die oz are changed, others ſhall be choſen in their rooms by the g om. 
monaltp of Perchants there: But the Patoꝛ is not to continue above his peac, with. 
out a new choice. | 

How the ctz- 3- Acton Burnell, 11 E.1. The Merchant that will be ſure of his Debt tþall 

tute · Merchant canſe his Debto2 to come befoze the Patoz of London, York 03 Briſtol, oz befoze 

is to bo entred the Mato: and Clerk (which the King will appoint.) to acknowledge the Debt and 

— the day of paiment, which recognis aace wall be entred inte a roll with the hand 
ofthe ſafd Clerk. 

4. Tho Clerk ſhall make with his own hand a Bill obligatozy, wyerennto thy 
ſeal of the Debtoz thall be put, together with the Kings Seal to be appointed fo; 
that purpoſe, which Seal tsto remain in the keeping of the Mafoz and Clerk. 

The Execution 5, If the Debtoz fail at the dap, upon notice thereof to the Paioz and clerk; 
of it, they hall cauſe his chattels and deviſable Burgages to be ſold as far as the Debt 
RT doth amount by appzatſment of honeſt men, and'the money without delap ſhall be 
paid to the Credifoz ; and in caſe they cannot ſell them, ſhail cauſe ſo much of the 

moveables fo be delfbered to him as amount to the webt; and the Kings. Seal ſhall 

tbe pat to the ſale and delivery of the Burgages. | | 

6. Ak the Debtoz have no moveables in the Palozs Jurisdiction, then ſhall the 
Matoꝛ ſend the recogntzance unto the Chancelloz under the Kings Seal, and the 
Chancelloz ſhall thereupon direct a wzit to the Sherif,in whoſe Bailiwick the move- 
ables ofthe Debtoz be, who ſhall pzoceed thereon as the Patoz might have done, if 
beiaid. mav eables had been in his power. 3 "A 

The Apptai- 7. If the Jppzaiſozs ſet foo high a value on the rhings that are fo be ſold, they 
ſors of the ſhall be compelled to take them at the ſame pzice, and ſhall fozthwith be anſwcrable 
things orer- tothe Creditoz foz bis debt: and albeit the moveavle Goods are ſold foz leſs then 
valuethern, thep are wozth, pet is the Debtoz without remedy ; and it ſhall be imputed to his 
own folly, that he would not ſell them bimſelf when he might. | 
8. M the D2btoz have no moveables whereupon the debt may be levied, ho ſhall 
be tmpziloned, and there remain till he agree with the Creditoz. And if he be in 
went, the Creditoz ſhall find him bzead and water, which the p2atſoner ſhall alſo 
ſatisſie befoze be be enlarged. . A Perchant- ranger thall alſo be ſatisfied fo2 his 


How the Sta- 


: ffay about the ſaid buſineſs. 5 | | 
Suretles. 9. If the debtoz habe Sureties, they ſhall be bound and pꝛoceeded agafnlt in like 
| fozm as is befoze detlared againtt the debtoz. Howbelt ſo long as the debt map be 
levied ol the Soods-moveable of the debtoz, his Pledges oz Patnpernozs ſhall be 


without. dammage. 3 | . 
Part 3. 10, Pp Stat. de Merchtoribus, 13 E,1. The Perchant ſhall cauſe his debfoz fo 
no ners come before the Paioz,of London, u hotozs ſomechtef Warden of a City oꝛ other 


wure- Merchant 


is ro be entred god Toon where the King ſhall appoint,and-befoze the Patoz oz chief Marden, 
into, oz other viſcreet men, choſen anvſwoznthereunts, when the Matoz oz chief War 


den cannot attend, ahdbefoze one of the'Cierks that the ning ſhall thereto aſſign, 
hen both cannot attend, and to ack 
eo 


en both cannot afl | wiedg the Deed and day of paiment, which 
recognizance ſhall be inrolled by bn \ the Clerks hands hetng known;and the = 
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ſhall be donble, fwhercof one part Hall remain with the Palo oz chiek Warden, 
and the other with the ſald Clerks. | 

11. Then ene of the Clerks ſhall wzite an Obligatton, whereunto the Seal o 
the 25ebtog Mall be pat, together with rhe Kings Seal pꝛobided of purpoſezwhich 
Seal (yall bave fws pieces, whercof one part ſhall remain with the Patoz oz chief 
Worden, and the otyer with the laid Clerks. 


12. Il the debt be not paid at the dap upon the Merchants account, the Papo The proc. ed 
oz chick E arden ſhall cauſc the Debtoz to be imp3tſoned (if he be Lap, and in their 178 pon it. 


power) there to temaln at his own coſts until he have agreed the debt. And the 
keeper of the Pzilon there Hall receive him, in pain to anſ wer the debt Himſelf, oz 
(il he be not able he that commiited the p2iſon to his keeping. 

13. If the Dehloz cannot be found by the Mayo; oz chick Warden, they ſhall 
ſend the recognizance under the Kfngs Seal into the Chancery, from whence ſhall 
iſſae a wzit to the Sheriff of the County where the Debtoz is, to take his wodp, (it 
he be Lap) and ſafely to keep him in pꝛiſon until he agree the debt. And within a 
garter of a pear after he is lo taken, bis Goods and Lands ſhall be delivered un- 
to him, to the end he map pay the debt, within which time his (ale of his Lands ſhall 
de good. 

14. Ik he do not ſatisſſe his debt within that quarter, all his Lands and Goods 
ſhall be delivered to the Perchant by a reaſonable Cxtent, to hold them untill the 
debt be wholly levted; nevertheleſs his Body (hall fill remain in pziſon, and the 
Perchant ſh all find him bꝛead and water. | 

15. Che Perchant oz bis Aſians ſhall habe luch Seifin in the ſaid Lands, that 
he map matatain a wzft ef Novel difſetſin if he be put ont, and a reviffeiſin aiſs 
as of Free hold to him and his 2 ſigns until the debt bo paid; but when the debt 
i31evted, the Body of the Debtoz ſhall be delfvered together with his Lands. 

16. In the watts awarded by the chancelloz, the Sherit᷑ ſhall be directed to certifie 
the Zulkfces ofoneof the Benches at a certain dap, how he hath perfozmed the ſer⸗ 
vice; and then theM-:rchant ſhall ſue befoze one of the Jufkices,ffthep be not ſatisfied, 

17. If the Sheriff make no return of the wit, oz return a Tarde, oz that he 


hath directed fo the Ballik of ſome Franchtſe; the Juſtices ſhall pzoceed accozding Sheriff, duty. 


fo the ſtatute of Weſtm.2. chap.39. So if the Shertf be otherwiſe faulty in his Df- 
fice, he is to be puniſhed accozding fo the Law. See fog this Weſtm. 2.39. 13 E.r- 
12 E. a. chap. 5. 2 E. 3. chap. 5. 2 

18. Ak the Sherif return a Non eſt inventus, oz that he is a Clerk, the Per⸗ 
chant all bave w1its to all the Sheriffs where he hath any Land, that they ſhall 
deliver him all the Ghods and Lands of the debtoz by a reaſonable ex tent, to hold to 
him and his 3Nigns in koꝛm akozelaid. Me verthelels he alſo may habe a wit fo 
what Sherif he will, oz take his Bodp (if he be lap) and detain him in manner a- 
fojefat> ; and then the Keepor muſt anſwer the Body ez the Debt: but pet the 
debtoz may ſell the Lanos, ſo the Merchant be not damnifted by the 2ppzovements. 
19. Here the Perchants ſhall be always allowed their Dammages, and all ne- 


tetlatp and reaſonable coſts in their Labours, Sutts,Delaps and Expences. +. Coftsanddam- 
20, Il the debloz have Sureties, the like conrſe hall be taken again them as gebs. 


Sureties. 


is abo ve limited to be taken againft the pꝛincipal debtoz. | 


21. Blithe Lands in the hands of the debtoz at the time of ihe recognizanco ac/ hat is liable 
knowledged are chargeable, in whoſe hands ſoever to. como afterwards ; but after to Execution. 


the debt ſatisfted they (hall return to the Gzantees, as alſo the reſt to the debtoz. 


22 If the debtoz oz his ſureties die, the Perchant ſhall not take the body of bis pen of the 
heir, but ſhall have bis gands as afozeſatd, it hebe of age, oz at his full age, until Pebtor. 
be hath le vied His debt. fy — 

23. There ſhaſl be another ſeal pꝛobided fo Fairs, to be ſent nnto every Fair, — 


under the Bings Seal, by a Clerk ſwoꝛn, oz by a Keeper of the Fair. 


24. Out of the Commonaity of London two Perchants ſhail be choſen and.ſwozn, | 


und the Deal hall be opened befoze them, whereof one piecs ſhall be delivered to the 
Merchants, and the other ſhall remain with the Clerk. And befoze one oz both of 
tyele PÞ2rchants the recognizances thall be taken; and befoze they be enrolled, the 
pain of the ſtatute ſh all bz openly read be foze the debfog. Stat. 14 E. 3.11. 8 R. 2.4. 53. 
5H4 12. | 25. When 
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25. Mhen a Statute Merchant hatb been ccriificd info the Chancery, and 
thereupon a Whit awarded to tte Sherif, and returned intothe Common-pleas, 
and the Statute there once ſhe wed: albeit the Pꝛotelſs thereof be after diſcontinucd, 
pct the party ſhall have the Pꝛoteſs re-contfnucd, and Wall alſo have re- executien 
upon the lame Statuie, without e wing it in Ceurt. 

26. In 11 H. 6. 10. it is pꝛobided, Z bat be that ſueth ſoztb a Scire facias in 
Chancery to defeat an Execution upon a Statute Stapie wall find Sutety both 
tothe King and to the Retognizance to p2oſecnie bis Suit with effea, ec. 

How the Re» 27. In Statute 23 H. 8 6. it is pzovided, Thettte Chief Juſtices of the Kings 

cognizance is Bench and Common- pleas, nz either of them, oz (in thi tr abſence out ofthe Term) 

to be cnrred the Papoz of the Dtaple at Weſtminſter and the Re cozdtr of Londcn jointly to- 

_ gether, ſhall have power to ftateiRecognizances to2 the paiment of dobts in this fozm 
following, Nover int univerii per præſentes, nos A. B. & C. D. teneri & fi miter ob- 
ligari E. F. in Cent libiꝰ ſterling”, ſolvendis eidem E F. aut ſuo cert' Attornat' hoc 
ſcript' oſtendꝰ, hætedꝰ vel executꝰ luis in tal Feft?, & c. proximꝰ futurꝰ poſt dat? piæ- 
ſent : Et ſi deſe ceroſ v de fecerimusi in ſolutione debut? rædict, volo & conced', 
[rel fic, volumus & concedimus] quod cunc eurrat ſuper me, h#red* & exeent 
meos, | el, ſuper nos & quemlibet noſtrum, hæ red & execut' noſtros] pœna in ſta- 
tuto ſtapulz de debit' pro mer chandiſis ia eadem eniptis recuperand' or dinat' & 

rovis'. Dat' tali die, Anno Re gni Regis, &c. 
28. This Obligation is to be ſealed with the Seal of the Recognfz0z3 03 Recog- 
n{503s; as alſo u ith ſuch a Seal as the Ring fball appoint foz that purpoſe, and with 
the Seal of one of the Chiel Juſtices, oz the Seals of the ſatd Papoz of the Staple 
and Rec oꝛder And everp of the ſatd Juſtices, and the ſatd Mapoz and necozder [all 
have the keeping of one ſuch Seal to be appointed by the ging as afozeſatd. 
29. The Clerk of the Recognizances (to be appointed by the King) 
ez his ſutficient Deputy dz Deputies, ſhall wzite and enrol ſuch obligations 
in two ſeveral Rolls indented, one to remain with the Juſtice Papoz and Recozder 
that take ſich Recognizance, and the other with the Mziter thereof ; and ſach 
Cork oz his Deput is to be reũdent in, and not out of London two days, ſub 
pcna 10]. ; 
Mow iris to 30. The Recognizances of ſuch: Obligations, their Crecatozs and Admfniſtra- 
be (ved out {03S{þall have in every point, degree and condition againſt the Kecognt3o2s, their 
and executed. Yetrs, Executoʒs and Adminiſtratoʒs ſuch Pzoceſs, Execution, Commodity and 

Advantage as have been had upon an Obligatton of the Statute of the Staple, and 
Fees. pay like Fees foz the ſame. b 

31 The recognizoz ſo bound oꝛ otherwiſe grie ved by ſuch an Obligation ſhall 
ba be line remedy by Audica querela, and all other remedies in the Law, as upon 
Obligations of the Statute of the Dtaple. | 

32. The king is to have a half penp in the pound at the ſuing out of the wall, 
a penpin the pound fog the Dtatute-Perchant, and in Fairs a half-peny in the 
pound. The Juſtices, Papozs and Recozders Fee fo2 the Recognizance upon 
23 UH. 8. is 35. 4 d. the Clerks Fee is as mach, his Fee oz certifying the Obli⸗ 
gatton 20 d and no moe to be taken ſub pœna 40 l. 

33. The Papoz oz Conſtable of the Staple ſhall take no recognizances of the 
Statute of the Taple, eccept between Perchants being free of the ſame ftaple foz 
— of the ſaid ſtaple between them lawfully bought and ſold, ſub 
Pœna 401. f 
And now foz the farther opening hereof we ſhall deſcend info particulars, and 

conſider theſe things aſunder and-moze apart. And foz this as to ſtatutes - Per- 
chant, Staple, Becogntzances and Obligations in the naturs of a Þtatate- Staple 
there are two things as to theſe Jnſfruments to be conſidered. 


Set. 
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Se&. 3. What ſhall be aid a ood Statute, or Recogrizan: e or not 
and how it mu$t be firſt ens red into. 


A Nd foz this there are two things to be confidercd. The firſt is the making Pt x; 
{of them: and then ſeconoip, the Execution of them. Foz the making of 

ſach a Recszd, and the mak ing of it good and ſubſtantia}, the Parts of it are to be 
conſidered: And es to them wo are is know, that lome things herein are ſaid to 

be moe ſubſtantial and metecial and theſe map not be omtited: and ot her matters 

are cirtum ſtantia, and not fo ma ertal; theſe map be omitted. It is to be con⸗ 

ſidered by and to whom it is entred into, and befoze whom it is taken, oz what 

perſons may tane it; ot  bich ſee afterwards. 

And herein take theſe things. 

I, 7 hers muſt be a perſon bound; the Debtoz is to come befoze the Bapoz 03 
other Dikiccr appointed to take it, and map not do it by Attozney B:idgman's 
Rep.19, 

2. That albeif the Statute ſap, Before the Mayor or chief Officer, &c. pet it 
map and muſt be done botoze two Officers, as is uſed in many Towns whters 
there be two chief Officers. Dyer 35. 

3. It muſt de alſo acknowledged befoze the Clerk, ax well as befoze the Papoz 
0} pzincipal Officer oz Officers. Win ch 86. | 

4. Be muſt be bound betoze one that hath power to binde him. 

5. T bat there muſt be a Recogniſance oꝛ W ziting obligatozp that hath wo3b9 For the m. 
obiigatozy in fr, and is fozmally dzawn. and herein this is to be known,that there ner and order 
muſt be a cer:ata ſumm in it: but it may be a doubt if an ꝗqdion of debt will lie »entring in- 
toꝛ it. Winch 86. And it is bell to ſet down a time of payment in tt: But it there 
be no time ſei do vn therein foz the papment ofthe moncy, pet it is good Bridgman 
18. loʒ then it ts due pʒeſently and ſo it may be teri iſtied: and thts ttme muſt be io 
tertain that the Paps by the view of the Roll may be able to certi ſle that it is paſt: 
it is ſufficient if there be a certain time although no particular dap be named. In 
the hundzedth hour, oz thouſandth hour, after the making ofa Statute map be good, 
Bridgm. 20, 21. 03 at the firſt Return of Michaelmas Term. Rut if it be at Mi- 
chaeim s aftcr ] $thall come to H auls, 02 after } S ſhall come to his full age, this 
is not good: But to pay befoge Michae lmas next, oz to pap pzeſently, is good. 
Winch Rep. 83. To pop ten pounds after the death of } ö, it ſeeme, is good: 0 
if to pap at divers daps, is good; but perhaps not to be paid till alt the days be pat, 
as upon a Bond. Bendloe's Rep. 144, 145. But it hath been hels not to be good 
fo2 a Statute-Perchant, unleſs it hath a certain dap of papment in it. Hulton's 
Rep. 42. 

6. That the Conuſoz mult be there befo:e the Officers appointed to acknowlevg 
the Debt; and he mul do it in perſon, and canno do it by 3t!oznp. 

7 Chat this wziting obligatozy muſt be feaicd with the Seal of the webfog, 
and the cal appeinted by the Ring. And herein this is to be known, 1. That 
by the laſt Statate this Seal is to be of two parts, whyercof one fs to remain with 
the Mays oz other Officer, and the other with the Clerk: And therefoze a Sta- 
tute acknowledged u hich bath but one piece of the Heal is void. Worſley and 
Charnock, 37 Eliz. and 37 Eliz. *ſcue and Holliagbroke, Rot.343. Bridgm. 20. 
Moor, caſe 405. 2 That the Seal of the party muſt be atſo to it, oz it is not 
good. Winch Rep. 84 86. 3. That it muſt be alſo under the ſeal of the King. 
Winche's Rep. 86. It it be not ſealeb wticha Seal of two pteces, but of one piece 
onely, it is void. Croo, 1. laſt publiſhed.3 19.494 473. 4. That thoſe that ars meer 
Recogniza:2ces onlp are not ſealed, but they muft be inrolles. | 

8. This Diatute oz Kecognizance muſt be inrolled: but in this albeit the Ofa- 
tute doth ſay that ths Waſting and JInrolment is by the hand, pet it m-p be wdit- 
ten by his Clerk oz Servant: And being tnrolled, it binds perſon and Land,as a 
Rgcozd, from the day of the Entry of it upon the Roll. Bridgm, Rep, 20. Winche's 
Rep. 33.86. But if it be not inroiled, it is not good. nd all n. 

came 
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chent and Staple are fo be Hzoucht to the Cletk cfthe Recornizoares within ſcur 
months, end to be (nroiled within.fix mowths, olber v iſe they will ke vid as 10 
Purckaſozs. 27. Eliz.chap. 4. 3 75 
Part 2. gs to ite perſens betwecn whom this is made, it is to be known, What in cve⸗ 
| __— ry god Statute and R.ecogntzance, as in a Gzant oz oticr Aſorance by Deed. cz 
hem iris bp Fine; there muſt be a good Comiſo2, i. e. a perfor able to engage, and a goed 
made and Conulſce, i.e. a pcrion- capable to recetbe;- and neither cf them diſabled by Law to 
token. | give 02 take. | | 1 ; | 1 | 
8 And therefoze if: an Intant 03 women Covert enter into a Sta'ute 82 Recog- 
* niʒauce it will be veid oz veidable. And tjereſoze if the Bngbany and Wile enter 
into a Pialute oz Becornizance, ibis is not good, no2 binding to the wile, albeit 
the over - live the hus bend. Cook 10.43. Cook 2. part Inſt. 673. bb. 
It muſt be by perſons of age: Foz if an Infant acknowicdge a Sf 


akute oꝛ a 
V2co2nizance, albeit it be not vold, pet it is voidable by AudicaQuerels during his 
minozttp.” Hughes's Abridgm. 802 caſe 4. But he canrot avold tt after bis full 
age. Foz ik an Intant acknon ledge a Statute 62 Recognzance, he map not alter 
bis fuil age have an Audita Querels oʒ wzit of Exxoz to reverſe it betceule of bis 
Infencp onl p. Moor, caſe 206. Yelverion, 155 88. Cook 10 43. Croo. 1. laſt pub- 
lifn'd, 228. Cook 2. part Int. 673. Dyer 132, F. N. B. 1o4 Oz perhaps the d ourt 
may cancel it. Yelvercon 88. Acid the wap in theſe caſes of avofdance st ſuch an 
Inſtrument is by 3nſpeation, as in the tale of a F ne: And this may not be after 
his full age Croo. 3 20. Bulſtr. 1.187. 188. 2 15 
It is laid in 23. H. 8. Chat he muit be a Perchant that enters into ſuch a common 
N aMcrchant. Adutàute by a Statute-Staple; Wut tt ſeems others as well as Perchants do 
enter into theſe kind ot common 2 fitrances. Waincke:'s Rep. 83. Bridgmanꝰs Rep, 
19 


Ey an Infant. 


„50 | 
. 3 Joint te nant in Fee may by a Statute charge his Poſety; but he may not 
By a Joint-te- charge moze then a Moiety. And ik the Joint-tenants after the Statute enired in- 
== liable - 10, ſhall join and convey awap the Land, Pet the. Moiely and no moze ſhall be liabl 
% Execution; fothe Statute. Moor“: Rep.506 Leon. part 284384. | 
Uiſurious Con-. A Statute v3 Recegntz ance, aibeit it be a ſpecial kinvof A ſſurance, pet it it be 
tract. or te de. qhtained upon an Mlurtous Contract, oz of pur pole to deceive men in the qaur- 
fraud Porche- chjaſe of their Lands, oꝛ foz the obtaining ok thetr juſt Debts; they will be bold 
— or Credt-, q votdable by thts: See ſoꝛ this chap. . Coo. 2.67. 425. | 
FIN 6 Os, as lone hold; it is where it is gatten by Dureſs of impziſonment. 
Parr 3 Fortbe perſons hetoze whom thele kinds of common Allurances are faken, we 
For the per- at to kus ẽ theſe things. 41 | 
fors before 1. That they are to be taken where time ont of minds they have been taken, and 
5 befoze ſuch as have been ever uſe d to take them. Leonard 1 part 281.384. 
; 2, That the Statute⸗ Merchant, Staple, and Becognizance in the nature of the 
Statute Staple founded on 23.H 8. theſe ez either of them map not be acknow- 
ledged befoze any other perſons bat ſuch as are appointed by the Statutes. Dyer 35. 
Lic.Broo, ſe&. 484.5 11. EN. B. 267. | 
3. Tbat other gecognizances map not be acknowledged befoze any but ſuch as 
habe power ex Officio, as the Judges ofthe Courts at Weſtminſter, oz by ſpecfal 
Commiſſion to take them; and therefoze a Recognizance taken by a Conſtable is 
void. Dyer 220. 2 = | | 
4. That the Sfatute-Dtaple is {o be enfred into befoze the Papo; and one 03 
both ot t he Conſtables of the Dtaple. Statutum Stapulæ, chap. 9. 
5. That the Statute*-Wcrchant is to be entred into befoze the Paxoꝛ of London, 
York, Briſtol, 62 ſuth other Townsas have always taken them, and the Cleik of 
the King's appointment in the piace: Oz ik there be no Papo, then beloꝛe the 
chief UUarden of ihe City oz Town that map do if; Oz it may be befeze other 
"difcttst men, cheſen and ſwozn therennto by the King's appointment, when the 
Mapoz vz chief U Uarden tannot attend, end befoze one cf the Clerks that the 
my rs align, when both cannot attend. Se:c. de Mei c:toribus, Aden Burnell. 
1 d. 1 , _ 8 L R > 
6. What out ef the Cemmenalty of Lenden there ſtall le two wr 
| | | choſen 


F 
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choſen and lwozn, and befoze one oz both of theſe Perchants the Recognizances 
may be taken. Stat. 14 Ed.3. 11 8 R. 2.4. 

7. That the Recogntzance upon 23 H. 8. in nature of a Statute - Staple is al- 
ways to be acknowledged befoze the Chief Juſtice of the King's Bench oz Com- 
mon- Pleas (in the Term time; ) oz, in their abſence out of Term, betoze the 
Papoz of the Staple at Weſtminſter, and the Kecozder of'the City of London foz 
the time being, both together: 2nd thep befogze whom it is taken are to put their 
names fo it. Stat.23 H.8.chap.6. | 

8. Chat all the Judges may ont ef Term take Recognizances in any part of 


Esgland; and if it be taken befoze the Lozd tte Juffice of the Common-pleas, 


at Serjeants-Inne in Fleetſt: cer London, out of Term, it is good. Hob. 195. Breo. 
Recogn. 20. | 

9, Chat every Court of Recoꝛd of any note hath this Anthozify incident fo if, to 
fake Kecognfzances foz all things which concern the Juris dict ion of the Court, and 
foz all things which ariſe of oz by reaſon of matters there depending: Do tc ts and 
map be taken befoze the Payoz and aldermen ol London. Leonard 1 part, Holin- 
ſhead and Kings cafe 384. 

18. That iftwo do acknowledge a Becognizance of a fhonſand pounds, qu ilibet 
eorum in ſolido, this will be joint and ſeberal, and the Conuſee may have ſeveral 
Scire facias's upon it. 2nd it is ſald, that a ſpectal recogntzance map by expꝛeſs 
woꝛds bind the Lands of the Tonuſoz in one County only. Cook 2 part Inſt. 395. 
And the Executoʒs, A dminiſtratoꝛs and Succeſſozs will be capable to ſue, and ſhall 
have the advantage of ſuch Stafutes and mecognizances, albeit thep be not nas 
med in them. Cook 2 part Inſt, 395- And that if a recognizance be made fo the 
Load Keeper and two others, and this be taken befozo htmſelf, this, though good 
foz the other, pet cannot be good as to him. Dyer 220. In London recogntzanceg 
muſt be taken befoze one of the two Merchants choſen and wozu foz that purpoſe ; 
ww beloze they be inrolled, they are to be read ts the debtoz, by Stat. de Mercato- 
ribus. 

11. That albeit by 23 H 8. 6. it is pꝛobided, that from thericefozth the Papoz oz 
Conſtable of the Staple ſhould take no recognt3ances of the Statute of the Staple 


in pain ot 40 l. except hetween Merchants being free of the ſame Staple foz Per- 


chandiſe of the ſaid Staple between them lawfully bought and ſold ; pet tt ſeems 
they map take them of ſuch as are no Perchants. Winch, Rep. 83. Bridgman,Rep. 
19,20, | | ; 
12. That if it be acknowledged beloze the pꝛincipal Officer, albeit he be no Pai⸗ 
03, pet it is good. Bendl es Rep. 144, 145 
If the Statute oz Retognizance be rightly entered into, the Statutes on which 


323 


P art 4- 


Or the mau- 


they are founded are in the ſubſtanttal fozms thereof to be purſued; but it is not ſo — and form 
much matertal in the circumſtanttal tozm : and therefoze vartance therein will not of making of 
It. 


hurt. Bendloes Rep. 144,145. | h 
The Statute Staple is to be ſealed with the Seal of the Connſoz, and with the 
Seal of the King appointed foz that purpoſe, and with the Seal of the chtef JuKice, 
Daioz and Recozder beſoze whom tt is acknowledged; and they befoge whom it is 
taken do ſubſcribe their Names to it. 
If a Statute Merchant be not ſealed with the Seal of the Debtoz, and there be 
not a Seal of two pieces annered to ft, fþis is no good Statute, neither can it take 


effect as a Statute: And yet in this caſe if it be delivered bp the party, it map take obligation: 


effect as an Obligation. Hollingworch againſt Atcue, Palch. 35 Eliz. Co. B. adjudg- 
- And pet fee Croo.3. 494. where it is held it may not take effect as an Dblt- 
gatton. | 

If no time be ſet in the Statute 03 Becognizance foz the payment of the monep, 
pet it is good, and then the money ſhall be due pzeſentip. Bridgm.Rep. 19. | 

Ik a Statute Staple be not ſealed with the Deal of the party that doth acknow- 


Statute $ 


taple 


ledge it, yet it ſeems to be good enou gh, foz the Statute doth not require it: But a not ſcaled. 


recognizance within the Statute of 23 H. 8. cannot be good, except the Seal of the 
party be to it; foz lo are tho wozds of the Statute : by thzee auſtices Co. B. Trin. 


he, 
Nu It 
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Chap. 6. | 


JE a Recoqgnizance 03 Sfatufe be to pap monp at ſevcral daps, it is good enough: 
* =y _ and if the Conuſoz fail one dap. the Execution map be ſued of the whole Sts ute. 
o eve . 

Alas. ” 
Sea's to Re- 
COgn!ZEBCcs, 


(oo. S. 153 2 part inſt.394 395. 
The Recognizence tekennron 23 H.8 6. mut be ſcaled with the Sral of the 
Becogntzoz oz Kecogniz303s,a6 allo u (th ſuch a Seal as tue Sing ſb il fo2 that pur- 


Poſe. appoint, and with the Seal of c ne of the Chick Juſtites, 62 the Seals of the 


Maio; of the Dtaple ano N ecozder befozo whom it ts taken, and cverp of the ugh, 
ces. And the Paioz and Reco2der is to have the keeping et one ſuch 4 cal to be ap» 
pointed bp the King, as afozeſaid. 

By this Statute alſo the Clerk of t he recognizances (to be apcotnted by the 
King) oz his ſufficient Deputy oz Deputtcs, is to w2ite and inroli ſuch an Obltga⸗ 
tion in two ſaveral rolls indented, whcreof one to be with tuch of ihe Juſticcs, oz 
with the Patoz and Eceozder that take the recognizance, and the other with the 
Writcr thereof. and il it be ſealed wilh the Scal of one picce oneſp. ii is not good. 
Croo. 3 494. X 

2 Stature Perchant that wants the leffcr cal is not ond, noz can Deht ky 
3 upon it,unicls the delivery ol it as his Deen map be pꝛobed. Moors Rep. 
403. cale 543. 7 | 
The-Patoz of the Staple hath power to bold plea of things done in the Staple ; 
ond ugon a Statute acknowledged befoze him E xecutton map be ſucd, oz in the 
Changety. at the elea ion of the patty. 9 H.6, Juriſdiction 6, 

All Statutes Merchant and of the Staple hall, wit ;in 6 moneths aftcr the ar- 
knowiedgment thereof, be entered in the Office of the & lerk ot the recggnizinces, 
taken accoꝛdiag tothe Statnte of 23 H. S. 6. o2thep are votd, Andibe Clerk there, 
upon wewing of the ſame, hall make entry thercof; foz which he is to habe 8 pence, 


and no noe. 27 Eliz. 4. a 


Every Stainte Dtaple ez Merchant, not bzought to the Clcrk of the recogniʒan- 


cc9tvithin 4 moneths next after the acknowledging, to em er a true copp thereof, hail 


be void againſt ail perſons,thefr Helts, Hucceſſoꝛs, E xetutozs, g dminiſtratezs and 
$SCigns onelp, which foz good conlideration hail, after the knvirlcBging of the fame 
Statate, paxchale the land, 03 any part liable therennto, 03 anp rent, leaſe, oꝛ pzofif 
ent of it, Stat. 27 Eliz 4. 

The Clerk is within 6 moneths after delivery ol it fo him to enter it and indoꝛſe 
thereupon the day and pear of his ent iy, with his own name, ſub pœna 20 l. Idem. 

The Statu:e ts to be chewed when it is to be extended, fo that if a Non eſt inven- 
tus he returned on 4 Capias in the Common Pleas, on a Statute Merchant, a Ca pias 
and Extendi facias may not be had without ſhe wing the Statute albert it were ſhew- 
ed hefoze in Chancery. 

Ard il the B heriff return Cepi corpus, and habe the body here; if be do no! ſhes 
the Statute, the parip will be diſcharged, cltbeur b it be loſt Fut ip a Sts ute 
Staple be is to ſhew the ſame apon a Cipias 8Wereed, bit not aftcrwaybts:. tecauſe 
in the fame place. 7 H6.67,. And it hath bech held, that if a Stainfc-be cer- 
tificd, the Plaintiff ſhall bave Execution withent lbewing of itt. But tf he doth! 
no: ſhe w it at the dap of the return, the other fhali be at large, althoneb he have 
Exeentton of the body of onc oz of all the Defendahnis. 26 H. 6. Execution 6. 
See Scat 5 H. 8. chap. 12 12 E. 4. 10. Execution 14. It was ſaid by Vavalor, 
Tyat he ſatm where the recogyi303 died, and the frenget eeme in bis own name, 
and ſheweb the Statute and hav E recution, althongh the other tame not in pzoper 
perfor. Tipon a Non eſt inventus returned upon he Ceriificate where the Plaintiſt 
ies, if the Executoꝛs ſhew the Statut e, ihr ſhall babe Crceution of it; but not 
(as ti ſerms ; without a Scire facizs. 17 E. 3 31. 18 E. 3. 10. The Conuſce of a 
Statute Perchant bad it certiſte- inthe Chancery, and thereupon had a Cpia and 
died; eus upon tus ſoc wing oftzs Statute bis Trecutozs had a Scire facias. 13 
E. 3 10. | 
If the Conuſce ſue Execution upon a Sfafnte as a Steinte Berchant, he may 
not now be received to ſap but that it was acknowledged accozding to that 4 tatue 
koꝛ Which the Plaintiff had Judgment. Croo:-1. laft publiſhed, 273. 319. 

Ita Stainte be mate to two, and one of the come wich it, he thall have Exe 
chien 
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ecutton in both their names. And it is the common courſe, that any Stranger that 
comes wirha Statute map have Execution of it in the name of the Recogntzee. 
And if after the death of the Recognizee a Stranger come in bis olon name and ſhew 
the Statute, be hath Execution of it, albeit the Contuſce himſelf come not in perſon 
12 E. 4. 10. Execution 14. 7 

In a Recognſzance in the Chancery the P2oceſs fs Scire facias? and this being „„, s. 
returned with a Nihil, another Scire facias; which being ſo returned alſo, de For the pro- 
ſhall have a Judgment? and then he may have amongt other Pꝛoceſs ) a Levari ceedinę᷑ in the 
facias foz the Goods, but not a Capias foz the Bodp. Coo. 8. 141. * 

The translcript of a Recognizance in Chancery came into the King's Bench, and In a Recogai- 
was not allowed there to have a Scire facias upon it. 5 Eliz. Dyer 217. Zance. 

{he tenoꝛ of a Recognfzance by Mittimus came out of the Chancery into the Com- 
mon Bench? and ft was holden that upon this no Sire facia ſhall iſſue ot. Scive fac;.cs, 

It two Statutes be acknowledged, and the laſf fs firff extended, and after the 1 wo Statutes 
fixft Conuſee ſues Executton, and the Sherif B»th execute it, this is good without ended at 
Scire facias. But otherwiſe it mult ve where he returns that the ſecond ts ertended. 

Coo. 4. 64. | 

A Capias doth not lie upon a Recogntzance, pet is granted by one of the Courts Cas. 
at Weſtminſter. Yelv. 46. 

Where one hath an Elegic in ®recuffon upon a Recognizance , and he is onffed pat ont of Ex. 
by tho Dower ol a Mile; in this caſe he ts not put fo his Scire facias upon 32 H. 8, <curicn muſt 
chap. 5.foz that is given in caſe where tho Conuſee is without remedy. But in hold over, 
this caſe he map hold ober. Coo. 4. 64. 

Where Tenant by Statute is ouſted alfogether of the Land, he ſhall have a new 
Extent; but not where he ts ouſted foz a part onely, as by Tenant in Dower, oꝛ by 
an older Statute ſoꝛ Life oz Years, foz there he thill hold ober. Coo. 4. 64. 

Ik a Sherif, upon the Ectent of a Dtatufe-Perchant, return, that the Cognf- Return of a 
jor was polleſſed of divers Goods, and ſefſedof Lands, which he delivered to the Sheriſ. 
Cogutzee, and that the Cognizee accepted of the Land, without ſaying, And that be 
had any other Lands, Goods oz Chattels ; this is inſufficient, and a new Writ ſhall 
be awarded. Brownl.and Goldsb. 1 part, 37. And pet many hold that this is good 
enough in the caſe of a Connſoz. But in the caſe of a Parchaſoz , if a Debt be aſſign- 
ed to the Ring; in this caſe there ſhall be no pztozffy of Execution. Andifone ffaul 
a Debt by 20s, a pear, this ſhall not ſfap my Execution 
. Albeft the Liberate be not returned, pet the Execution fs well made; otherwiſe 
it ts in an Elegit, where an Jnquiſttion is taken, there if muſt be returned, that the 

Court may judge of the ſufficiency of it. Coo. 4. 64. 65,90. | 

Ik one acknowledg a Statute,and after a Judgment is had againſt the Connfoz pebtto be 6:8 
in this caſs againſt the Conuſo; the Statute ſhall be pzeferred, but not againſt an paid. 
Executoꝛ. And tf a man plead a Bond acknowledged to the King in the Exciequer, 
it muſt be avcrred tobe a true Debt. Brownl. and Goldsb. 1. 37. 

Execution by Liberate upon a Stance is to be ſatisfied by effturion of time; and 
the Connſoz cannot enter without a Scire facias. Coo. 4. 64. 

If one be taken by a Capias on a Statute- Merchant, being befoze in Execution, 
be may have an Audita querela out of Chancery, and, putting in Bail there, have 
a Superſedeas, and be diſcharged of his Impziſonment, and the Audica quere'a and ita guere- 
Bail map be ſent into the Common-Pleas to be pꝛotesded on there. Goldsb. and 14. 
Brown]. 1 Part, 39. Double Exe- 

In this caſe upon a Statute by Liberate the Conuſee is to have his Dammages 25". , 
and Coffs as well as his Debt; not ſo in Elegit, where are no Dammages. ages. 
It the Connſoz ofa Sfatafe:Werchant o2 Staple, tc. be taken, and he die in New Exccu. 
Execution; pet the conuſee ſhall have Executton ofhis Lands and Goods : Oz if uon. 
the Conuſoz in Execution eſcape, his Goods and Lands tall be taken and executed 
upon the Statute ; fo: the Acton given to the Conulee againſt the Sperit foz the 
Eſcape is not a ſatisfaaign, Coo. 5. 6,87. Fitz.246. = 
If the Connſee of a Statute-Perchant get a Certificate in the Chancery up 1 of 
na Certiorari directed fo the Paioz, and then ſue a Capias returnable in the 11 
King's Bench, and an Alias, and after die; his Executozs, becauſe it was ; 
Unz | doubted 
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don'sfed whether they might bave a Scirefaciis a2 Extent upon tte firſt Pzoceeding 
upon an Path that the Teſtatoz was not ſatisfied, had a new Certiorari to begin 
agam. 2 Eliz. Dyer 180 | 

2 Certificate of 2 Statufe-Perchant was ſued fozth, and Execution ſued in the 
ſame & duntp, the Sheriff returnc d No.1 eſt inventus, foz which the Plaintiff ſued 
anotzer certificate to the Payoz, upon. Which the Party was fulcn : and it was 
yeid the lecond Certificate was not grantable ; yet the Party could not be ſet at li⸗ 

5 bertp. 28 Ed. 3: 91. Execution 93. 
5 ba of ihe A writof Extent was award. d in the time of Queen Mary, returnable Quin- 
"T dena Martini, the Writ executed by Inqufſiiton in the liłe of the Queen, but betoze 
Neturn the Queen died, and pet it was returned and a Liberate granted in time 
of the next Queen: In this caſe it was doubied by the Court, that the @xtent wag 
not well returned. Dyer 205. 

A gere there are ſeveral Certificates in divers Courts upon one Statute, the 
Trccu:ton ſued in the one ſhall not tap the Pꝛoceeding in the other foz it ſhall be in. 
tended ſeveral <taintes : But it map be he map ſue to the Papoz, to certifie if 
there be another Statute od nor, ang ſo be holpen. And where « Certificate was 
ſued in the Common. Pleas, and the Plaintiff ſaed another in the Upper Bench, and 
the Juſtices were ccrtified by the Papo, that alt was but one Statute the Parttes 
cauſed the Recozd to come out of the Common Pleas into the Kings Bench, and 
then a Capias went out againſt the Conuſoz , and pet one Conuſoz was taken 
befoze fn the Com non Pleas, but it appeared that he afterwards eſcaped. 29 Aſſ. 


29. 41, 5 
2 Statute which was certified foz te Teſtatoz, map by a ſpectal Writ be cer: i- 
fied foz the Exrecutoz: Do where it is not ſufficiently certified befoze; ſo where 
the Party keeps it in his hands; ſo where the fir ſt Certificate is loſt. and the Maio 
i will not cer tiſie, a Certiorari ſhall be directed fo him. F. N. B. 13 2,234. 
4 . — That upon a Nihil returned upon a Teſtatu » eſt the conulee mop have pzocefs in 
another County ; foz the Judgment is, 240d habeat execut' de teri is quouſque 
ſumma levetur: but it is thought otherwiſe of goods. Broo. ſect. 123. 26 H. 


8. 5. 

In a Scire facias upon a Becognizance Jopnt-tenancy is a good ple a to abate the 
wzit: and il it be upon a Judgment to have Executton, it is a good bar tyat the 
Plaintiffhath aſſigned his damages to the king, albeit the zing have not levied. 
So alſo it is a good bar to ſap that the Dherift hath levied the monep by Fieri facias, 
albeit he hath not returned the wzit. Moors Rep.693.671. | = 
n Ifone habe a Statute Staple extended, and it remain ſo fo2 7 years without 4 

Deliberate made, yet he map have a Laberace at the end of the 7 pears. Lit. 

Broo, 2 26. 

Certificate of It is ſaid by Jenkins in Cent. 4. caſe 10. That if a Statute Staple 03 Merchant 
a Statute. be once certified in the Chancery, it will need no new Certificate if the conulee cz 
conuſoꝛ dle, oz the certificate be inſufficient. That the Capias upon a Statute Sta- 

ple, aad Extent of ibe Lands, Goods, and Chattels map be by one wait; but not ſo 

in a Statute Merchant. That il upon this wit the land be extended, and the body 

not found, a new C+pias map not be directed to the Sheriff of another County, 

ge enten. Withouta Teſtat that be lieth hid there. But the Crecutoz of a Conuſee muff 
* havbeanew certificate, and the certificate he had befoze the death of the Conuſee 

will not ſerve. 2 Scire will not lie foz an Executoꝛ That it lanos had been evla⸗ 

ed by the common Law, #c. but now by Stat. 37 H 3. if there be a total e bia ion, a 

new Extent map be had: but at this dap ſuch an eviction will not hinder a Capias 

againſt the body of tbe Conuſoz. ànd ifa later Statute be extended, and an Ex- 

tendi facias come to the Sheriff upon a fozmer Statute, the Dheriff bath election to 

return this matter, oz to extend the fozmer Statute. 

— 17 Ue- Mhere a Conuſee is dead, and a Scire facias is awarded againſt the Heir and 
: Terre⸗tenants / and the Sheriff return them all warned, and hath omitted ons 

oz ſome of them; the Tenants are put to their Audica quzrela, and map not plead 
this is in a gcire facias, foz it ia againſt the Keturn of the Sheriff. Ind if in the 
return of a Sheriff upon a Scire facias, one genant of the land be omitted ny 
| no 


Pleas in 2 
Sci re facias. 
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not returned, the Tenant that is returned map plead this, and all not be put fo an» 
ſwer till the Tenant omitted be warned alſo. C:vo 2 507. 5 

the Judgment in this fs, Quod teneat te ram ut liber tenement ſuum quouſ- 
que denar i levencur. Lit. B. o. left 22 7. | 


Il an Ectent be ſued by an Executrix upon a Statute mads fo her Teſfatoz, and Extent. 


the die befozc the Jrquifition taken; this Znquiſiiion may, as ic ſeems, be taken al- 
tet her death and ii tt is good. And an 2 dmintſtratoz de bonis non a miniſtratis 
of the CLeſtator, upon this E xtent ſned de the Execntrir, may have a Liberate, and 


ill not need to begin again, a 1d have a new Certtflcate, and a new Extent and Li- Liber are. 


berate. Croo. 1. 3 26. | | 
It an Ertent be taken in the name of one who is dead befoze the Teſte of the 


wit, it ts void 26 H.8.7 Croo. 1.3 26. Fo: where an Extent is well ſued, and the 


party that ſaes it dies beſoꝛe the 3nquiffiton taken, although be be dead after the 
Teſte of the wztt, the Inquiſition ts well taken, to ſciſe into the Kings hands, in⸗ 
quire ofthe value, and return into (hancery. Croo. 1. 326. | 


If a conu e upon a Sta ute Staple die, and the executo2s ſue execution in the precurors, 


name of the Teffatoz as if he were alive, and the Sheriff take the body in the name 
of the geſtatoz, ec. this is no good execution foz the executogs, but thep may have 
execution in their own names, foz the fir ſt executton in the nave of him that is dead 


befoze the Leite of the wett is boid, and the body ſhall not be detained to ſatisſle him New Ezecu- 
that wis dead befo:e, nog can the Speriff deliver the land oz goods to one that is tions. 


dead, jux ta torman brevis, Lic. Broo.ſe& 204. I an execution be ſued fozth in the 
name of one that is dead befoge the Teſte of the welt, it is mereip falſeand void. 
Crook 1, 326, And the Executoꝛ of a Connſee map habe Execution upon a 


Statute Perchank wit hout a Scire facias, and this upon a Surmiſe. and where Execurion for 


the Conuſoz is returned Bead, pet Execution ſhall pꝛoceed againſt bis K ands and the 


Tenemonts without a Scire facias; and the Extent and Liberace ſhall be ſerved imo oſ che Conuſee 


medtatcly. And there alſo Execution ſhall be made of his, 4c. albeit he be dead. 
Crook 5. 28.91. And yet thts is doubted by B roo. Sect. 294 

If a zCeftatog apon a Statute Perchant pzocures it to be certified into the Chan- 
cery, and a Capias thereupon re:urnable into the Kings Bench oz Common-pleas, 
as is uſual, and the Conuſoz is returned Non eſt inventus, and aftcr the conuſee 
makes dis Crecutoz,and dies befoze Execution made by Excendi facias, his @re- 
tutor map not proſecute this by Extendi facias, buf muſt have a new Cert(ficate 
out of Chancery aid a new Capias. Crook 1. 326, But upon a Statute Staple, oz 
a Statute upon 23 H. 8. in nature of a Dtatute- Staple, a Certificate being made 
and delivered into the hands of the Clerk of the Crown in Chancery, then by Mar- 
rant of the Lozd Chancelloz he hall have an Extendi facias thereupon, and this be- 
ing erecuted and returned is delivered into the Petty bag; and although he who 
pzocured it be dead, pet being a'l in one Court and appearing ons Recs2d, it is not 
the conrle to have a new Certificate oz Extent, but the @recutos oz Adminiftratoz 
upon hts Dath in Chancery, ano ſhewing of the Teſtament 03 Letters ofJdmfnt- 
ſtration, ſhall have a Libe rate andnot be put to a newCertificate and anew Ex- 
tent, becau'e it is in one Court. And it is ſald to be the conrſe when there is an 
Extendi facias at the ſuit of one that dies, the Executo 0; Jdminiſtratoz upon his 
vath of the dedty is to have a Liberate reciting the fozmer Extent. Crook 1.3 26. 
Sed quære of theſe things, foz the Junges are didided in them. 


M bere a wzit of Execution with an Ex: endi f:cias doth iſſue out upon a Dtafyfe Retnra of a 
Merchant, the wꝛit is to be returned, and the land thereupon to be delivered to te 


Conaſee by a Liberate thereof. Piowd. 62. Lit. Broo.ſect. 367. . | 

If a man be pꝛolecuted by an erroneous wap of pzoceeding, he ſhall habe remedp 
ſometimes by Audica quærela, ſometimes otherwiſe. Croo. 1.326. 

If an infant acknowledge a Recognizance upon an Audita quzcela,and upon ins 
ſpeaton is adjudged within age, bath a Sci: e facias againſt the Conuſee, and a Nihil 
returned upon it; in this caſe che Recogni ante ſhall be diſcharged, foz two Nihils 
dught to be returned, oz a Scire feci: and foz that this Judgment was reverſed foz 
Erroz,and the Infant being of fall age map not have a new Audita quærela; but he 
{ball have a ſpecial wzft reciting all the matter, and ſo be relfeved. Jenk. W 
30. A 


Jud. ment on 
4 Satte. 
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Sect. 4. What is Liable to Execution upana Slatute or Recogni- 
z.nce ; and when ; and how. 


. ce Execution upon a Sfatute-Yerchant is firſt fo take the Bodp of the 
Merchant. Debtoz, it be be a Lap-pcrion and can be found ; ff o:hÞ-rw fe, then upon hig 
Lands and Goods. And ugon a Statute-erchant oꝛ &taple,  alithe Fee-ſimple 
Lands the Conuloz hath at the time of the Statute acknowiedged, oz at any time 
after. will be liable to exccution to whomſee ver they ſhail after come. So all his 
Goods and Chat tels, as Leaſes foz years, ond the like. Stat de Mercator. 13 Ed. 
1.27. ch. 9 33 H. 8. Coo. 3. 12. 22 E. 4. 10 Broo. Pledg. 24. : | | 
| The E xecatton upon a Statute⸗Staple is to have the Bodp, Lands and Goods 
= r Statute- ok the Deb!o2;and this is founded upon 27 E 3 ci.9-Ind by the Statate of 27 E. z. 
88 the Execution of Lands upon a Statute-Staple is referred to the Statute-Mer⸗ 
chant, and thep are both alike. And what will be liable to Execution upon a Statute- 
1 Merchant, will be liable to erecutton upon a Sta:ute-Sfaple, And the Executtin 
ae 1 upon a Recognizance within 23 H. 8. chap.6 and the pocceding upon it is the ſame 
z 1.8. with the Statute Perchant, ſave only in one particular hercafter obſervod. 
On all three But moze particularly in this take theſe things. 
forts, > 1. That when a man doth enter into a Statute oz Recognizance upon this Sta- 
tate, the Land of tze Connſoz is not the Debtoz, but the Body: And the Land is 
liable only in reſpec that it is in the hands of the Conuſoꝛ at the time ofthe acknow- 
ledging of the Statute, oz afterwards;and the land is not charged with the debt, bat 
chargeable only, at the elea ion ot the Conuſee; but tie Perſon is chargea ble, and the 
land in reſpec of the perſon, and not the perſon in reſpec of the Land. And therefoze 
albeit the Conuſoz altene his land to another, pet the Conuſo remains Debtoz 
ſcill. and his Body and Goods ſhall be taken in execution. and pet when executton 
is ſued upon the land, the land is charged, and becomes debtoz alſo. Plow. 72. Broo. 


10.50, 51. | : | 
2. That the Body of the Conuſoz.himſeif, but not the Bodp of his heir, execu⸗ 
toz 02 #dminiſtratoz, is liable to execution, and may be taken, albeit there be lands 
goods and chattels to ſatisſte the debt. . 
For the thing”, 3. That all the Demeſn Lands, Tenements and hereditaments cozyozeal and 
it ſelf, and the into poʒeal of the Conuſoꝛ that are gran table over, as his Bannozs, Mellaages, 
Intereft ant Lands, Med ws, Paſtures, Woods, Rents, Commono, Tithes Advowions and 
property of the like; alſo his goods and chattels, as Leaſes foz pears, and all bis Emblements, 
— Cattel, houſhold -ſfuffe and the like, and Wardſbips, when they were in being; 
are liable to Execution upon a Statute: But Annuities, Offices in truſt, Sefgnt- 
ozfes in Frank-almoign, homage, feal!P> right to land, things in 2&ton, and 
ſuch like things as theſe, are not liable to execution in theſe caſes, unleſs rights 
oz things in action come into poſſeſſion of the Conuſoꝛ. Coo.3.12, Plo w. 72 Coo. 
2.39. Lit Sect. 3 18. Dyer 7.205. Coo. on Lit. 174. Coo. 1. 62. Do. and Stud, 53. 
Coo. 2 part Inſt. 397. M herein theſe things are compzehended, 
1. That all the Demeſn lands, tenements and hered{caments, cozpozeal and 
8 incozpozeal, whereof the Conuſoz hath anp eſtate in Fee ſimple in poſſcCion, as 
: Mannozs, Pellaages, Lands, Pedows, #c. will be liable to the Execution foz 
ever. Dje: 299. Plow. 82. Coo. 1. 62. 7.39. 13 H. 7. 22. And ik a Feoffment be made 
on condition to make an eſtate to another by a dap of the land, and befoze the dap 
the Feoffee enter into a Statute oz Recognizance, in this caſe the Land will be 
table to E recution until tbe Feoffoz re-enter foz bꝛeach of Condition. Lic. Sed. 
358. It᷑ one leiſed ot land in Fee make a Feoffmeat ol it to the uſe of himſelf 
foz life, the Bemainder to his Son in Tatl, with divers Kemainders oder, with 
power of Revocation, by w2ittng under his hand and ſeal, dc. and be enter into 
a Kecognt3ance, and then dies; it ſeems this land will be extendable. Bridgman. 
Red 23. 
2. That all lands entailed in any kind map be liable to erecution foz the life- 


ns "iy time of the Tenant in Tail only, and no longer, and as ſome hold, not - all. 
yer 
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Dyer 299. Crook 2.85. Aadafterwaids they ſhall go to ths Iſſue in fail. 5 E.3 24. 
And pet it the @cnant of Entailcd land, after ke bath cutered into a S tatme, then 
ſuffer a recovery ofthe land; in this caſe the land will be ſubje a to Execation as 
Fte ümple land. and iu Tenant in tafi enfecff another of hie land, Who enter⸗ 
oth _ a Statute, qc. it will be liable to exccutten, wölles tt is in his bands. 
8 H. 7.8. £ | 

3. It hath been held that the Lands the Conuſoz hath onlp foz Like are not ex- Land- ror Lit: 
tendable, and pet Leaſss (oz pears ate extendable. 22 Edw. 4. 10. Cook 2 part and Yea:s, 
Inſt, 394-395. 288, | 

4. That the Lands the Conn'oz hath in right of bis W ife will be liable to cxe. Inas in riglit 
cution foz the Hus band as long as the Busbandand Wile live together, aud foz of a Wifc. 
their lives, but fo: no longer time. 25 E. 3.45. | 

5. {hat Cepp-bo d A aud et Inheritance, 03 foz life onlp, the Lands of tbis Copy-hold 
Tcnure wlll te liable to execution in theſe cales only fog the life of the Conuſsz, Lind. 
and > longer; and {ome ſap they are not liable to execution at all. Browal. and 
Goldob. 34. 

6 That ancient Di meſn as well as other Lands erelfable to theſs Executions, Incicat de- 
and extendable as well as other Lands. Hob. Rep. 47. Cox and Barnfa 75 cale, meſo Land. 
Weſtm. 2, chap. 18 Execution 89. F. N. B. 266. 

7-That ite Lands the C euuſoꝛ hath in Zoint⸗tenancp with another Will be fab- Lind; in Joint 
ject ta the Execution during the life of the C onuſoz, and no longer, toʒ the ſurbiving tenancy. 
Foſnt-tonant af.cr his death will have all; but if the & onuſoʒ lur vibe his & ompa⸗ 
nlon. den al the K and will be ſub ed to exccution. ? noif Land be given to A 
and B, and tothe Meirs ot A; in this caſe a moiety only will be liable to E xecut ion 
againſt A whiles Blibeth. And tt one ot two Zoint-tenants in Fee be indehted to 
the ning npon Recogd, and be die, the ſur vi voz ſh ill hold the and diſcharged; 3 
fort iori in the caſe of a ſubjeck. But tf a Bugvand be a joint Leſſee foz ears 
with his wifc,and (he out live him; vet the Term ſball be extended foz the ning a- 
gain the Wife. 50 Edw.3 5. Do of a Stranger that recovereth Debt oz Dam- 
maze agatuſt the Mus band. By Babington, It Execution be done in the life of the 
pus and, in this caſo it te clear he ſhall hold the wbole Leaſe till the Debt bo levied: 
but it is ſato to be other wiſe, whe: : de that recobereth hath not execut fon in the lite · 
time ot the husband 9 H 6.52. 7 H. 6. 2. | 

And the Lands in all theſe Caſes that are liable fo the execuffon, are not only 
lach of theſe Lands as the Tonuſoz bath at the time of the execation of the Sta; 
tute oz Kecognizance, but ſuch as be bad at the time of his Tnirp into the Statute 
8 R2cogni5 ance,into wat hands ſoe ber thep are ſincs come, all theſe will be ſab- 
jet to the E recution. 

That Rents are li ble te this execatlon as well az L nds in diders cafes. 2s 
fonemak? a Feoft nent in Fee, oz Leaſe fo: life, reſerving a rent, this rent is 
extendable, and the Toauſce map diſtrain fog it. So if Leſſee fo lite make a Leaſe 
foz pꝛars rendzing a rent, and then Leſſee fog life enter into a Statute; this rent 
will be [fable fo execution, and perhaps tie ComTſee mip bzing B>lon of Debt 
egcinf the L eſlee foz Bears foz it. Dyer 205. Doct & Stud. Harrington s caſe B. R. 
If the Conuſee have a rent charge in Fee foz life oz pears, this will be extendable 
es Land. Mour's Re 5.3 2. ciſe 104. And it one that is ſeiſed of lucy a rent enter 
nos Stau e oz recognutzance, and alter erecution ts ſued upon bim; this rent 
map be extended, and the Conuſee after execution map viſtratu and avow foz his 
rent. Moos Rep. 104 121. 5 

And ſuch a rent as this ts, befoge (aid to be extendable, albeit it be attet wards Reat extinct. 
betame extina bp the purchaſe of the Conuſoz, oꝛ otherwile, pet as to the Conuſee 
ond this er ctutton, it th2il hoſaid to continue and be in eſſe, and fo ſubjeo to the 
tretutten: lo that if arent be granted to me (63 mplife, after the death of my 

Wie, and afict Jachnowiedee a Dtatute, and after ibis mp Mite die, and alter 
that J reicclc toe rent to ide Terræ-tenant; this rent will be liabte to execution. 

Cock 7. 38. Vu: if the Conuſo; habe a rent charge, and bekoze Extent purchaſe 
pertel cf the T and the rent is gone, and will not be liable to exeention. But if the 
Pur chat c bs af.cx (he Spent, it will ve otherwifs. Dyer 205. 

Things 


Rents. 
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Thinęs not Things not grantable by one man fo another, as a Right of lend, oz a Title of 
grantable. and, till it come in poſſeſſton. Cook 2.55. | 
Offices of ©fices of truſt, as Stewardlhips of Courts, and other Offices ſoz adwtniftra.. 
Trop. tion of Juſtice, Keepers of Parks, and the like, are not extendable. Dyer 7. 
Right or Title A Right oz Title to land onely is not extendable upon this Execution. nd theres 
t Land. koꝛe il ene be dilleiſed of land, and then enter into a Statute, this land whiles the 
caſe ſtands thus wtll not be ſubjed to execution But if the & onuſoꝛ wall after regain 
the poſſcliton of his land by Entrp oz Action, it will tycn be liable to execution. 
Cook 2. 69. 6 
Reverſion or à Reverfion oz remainder of land in Fee ſimple, fo2 life oz pears, after an 
Remainder: eſtate foz lite 03 pears, wall be liable allo to erecution when tt comes in poſ- 
ſeſſ ion. | 
It a man make a leaſe foz life oz pears of land, and after enter into a Statute oz 
Recogatzance, theſe geverſions will be liable to the execution, and map when it 
comes in poſſeſſion be extended; and this map not by the ſale ofthe @onuſoz be pze« 
vented. Ind {heretoze if one be ſeiſed in Fee of land, and make aL eaſe of it foz life, 
and after enter titoa mecogntzance, and then grant the Rederſion lo anotber, and the 
Tenant aitozn and die. the Gzantee enters; in thts cale it ſeems tbis land will be 
thargeable to the execution. Dyer 7. 373. Cook upon Lit. 374. Goldsb. Rep. 120. 
Moors Rep. caſe 1 8. | 3 
Remainder in Bm a Remainder in fail, oꝛ a Remainder in Fee after an eſtate tall in poſſeſſion 
tail. will not be liable to execution herein untill if come in poſſeſſion 
And ifthe Conuſoz of a Statute have a Re verſton, and grant it over, and after the 
Tenant fo: lite die; in this caſe it ſhall not be liable fo the execution, foz it was ne⸗ 
ver extendable in the hands of the Connſoz : but if he had not granted it awap, it 
would yave been extendable cum acciderit in poſſeſſion. Lit. Broo. ſect. 227. Moors 
EKR p.36. cale 118. | 
Goods and Tye goods and chattels that are liable to execution in this caſe are all the goods 
Chattels. and chittels whatſoever whereof the Conuſoz is ſolelp poſſeTed, and poſſeſſed in his 
own tight, and alſo the goods and chaitels whereof ye is jopntlp poſſeſſed with 
others; and the goods and chattels he hath in right at his wiſe are liable to this exe- 
tutton. & be cozn ſowed by the Conaſoz on the land after the Statute entered into, 
3 and vetoꝛe the Extent, will be allo liable to execu ion. Ik the Conuſoz have Leaſes 
_— e foz years in right of vis wite, a::d he die befoze execution be made, ſome think theſe 
3 Leaſes will b> lia bie te execution. And if the Conuſoz de iver goods of his own 
to another to deliver oder fo ] 8, theſe goods untili thep be delivered over will alſo 
be ta le to rrecuttom. But tte goods and chattels the C onuſoʒ bath only as Exe · 
Goods pledged culo, to another, oz that his wife bath as Executrix to another, and tbe goods that 
ol diſttamed. de hat, pledged enelp ſo long as they continue a pledge, and the goods he bath of 
another man onelp in his cuſtodp, and the gosds be bath in nature of a Diſtreſs, as 
Things in Damage eaſant fo; a Rent oz Amercement, which are in cuftodia legis, whiles 
action. t hey be lo, and things in Action, theſe will none of them be liable to execution Cook 
| 3.11, 12, Plowd. 514. Cook 8. 271, 5. 90. Dyer 67. Leon, 2 part, 75. 22 Ed. 4. 11. 
Broo, piedg. 24. Cook 2 part Inſt. 397. 55 
And ail the goods in theſe caſes that will be liable to the execution, they muſt be not 
the geods the Conuſoʒ had at the time of bis entry into the Statute 03 Recogni - 
zance, but the goods which he hath at the time of the execution awarded; and theſe, 
and theſe onely, will be ſabject fo the execution. Foz the award of the wit ol Exe- 
cution d9:h bind all the goods of him againſt whom ths Judgment was given, which 
he had ai the day of the wꝛit bf Execution awarded. Leon. 3 part, caſe 200. 
3 re- 429 the executton map be made of and upon all the lands befoze named, ſo it muſt 
Oe be done in and upon all the land that is liable to it. and may not be made upon any 
part of it alone without the reſt of the land. Moors Rep, 104. Ye'verton 
Rep. 12. | 
Ir land oꝛ goods be fraudulently ſold after a Judgment o2 Statute to pzebent exo⸗ 
cu! ton, theſe lands oz goods map be lfable to the execution notwithFanding. Cook 
10 57. Dyer 295,81. Cook 3.13. | 
IweConuſors, © It two oz moꝛe be Conuſozs in a Statute oz Kecognizance, the lands of a 
0 


Fraudulent 
Sale · 
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of them ſhall be liable to the Extculton, and that muſt be equally charged: upen 
their eſtates. Cook 3. 11. wal | | De 

It the Conuſoz aficrhe hath entred info q Statme oz Recognizante lole his nds reco- 
Lands, as it thep be recoberct away from him by one that had Ditle to them; in this „red from 
caſe theſe Lands ſhall not be liabteto E xecutton:and pet if the c onuſoꝛ do after pars che Convlor. 
chaſe tbem, then they will be liable to the execution into whole hands ſoe ver thep 
map after wards come. 45 E. 3 22 Execution 39. == „ 

It the Conuloꝛ in the Statute be taken in execution foz his Body, and eſcape; in afrer the c- 
this Caſe dis Lands and Goods notwithſtanding will be liable to exetution. Mich. nuſor eſcipes 
33 Eliz. Co. B. Lixney's caſe in Hugh's Abridgu ent, page 894. 45 = W 

$1 the Lands, Eenements and Y:reditaments 'which the Conuſo: had at the The Time. 
time of the ecognizance entred into, oz at any time alter, in whoſe hands ſoever, 
oz by wyat means foe ver the ſame are betide and come at the time ol the Execution, 
are and ſhall be lub jeq and Habieto the Execution. But the Lands which the Co- 
nuſeʒ had, and did put away befcze the time of the Statute oꝛ Kecognizance entred 
into, are not liable to execution. And all the goods and chattels the conuſoz hath, 
and are found ii hits hands at the time when the execution is to be made by Excen- 

di faci s, Are. liable to the executton; but the goods and chattels he dad, and did 
bona fide do awap befoze the time of execution done, are not liable to execution, 
Cook 3.12. 3 1 1 Boy 

If a Suit be againſt an Heir, and he perceiving it like to go againſt him makes 
over dis Wand in C tuſt, cc. pet this in an Elegit (hall be liable to execution. Lhe c 
295. Cook 3.78 23 Aſſ. 44. 3 . ; 

Where Lands delcended to an Infant heir within age are cyargeable fo ibis 
execution with other Lands, they ſhall all of thembe taped from execution till the 
fail age of the Infant. enk. cent. 1 cafe 69. Foz ſomes map. not be charged till thep 
be all chargeable. And Lands defcended to an Infant are not extendable durante 
mino i ætate. Moor's Rep. 37. caſe 121. An ſo where Leſſee fo; life oz years of 
the C oaufs3 hath part of the Land liable, and the Heir within age the reſtoue, all 
muſt ſt ay till the heir be of age. Jenk. cent. i. caſe 69. | 

The Dower of the Wife that was married after the Statute acknowledged oz 
recoanizance, ſhall be extended dur ing the Ponage of the Heir: Wut if a Title ot 
Dower oz Leaſe go beſoze the Dtatute oz recognizance, this will not be liable to 
the Statutc at all. Jenk. cent. x cafe 69. 

Where the Sheriff returned the charges of the Land did exceed the Land by 40 s. 

a pear, (be Juſtices wou not award execution, foz then the Land would never 
return; but after he had ſo much as it amounted to 10 s.moge then the charges, and 
then they granted him execution of all. 29 E. 3. Execution 154. 

It one acknowledge a recogntzance of 100 l. to be paid at five days, he map 
pꝛelentip after the fir it dap ſue an Elegit, and have the molety of his Land he then Legit. 
bath. and ſo foz every 20 . after, the motety of that which is ſtill left. Cook 2 part 
Inſt. 394. F. N B 267. Cook 8.153, 

3f thzee be bound ro me in a Statute-Perchant, and every of them by them- 
lelbes & quemlibet eorum er ie, j maꝑ ſue execution againſt one of them onlp, oz 
againſt all, at mp p:caſare. 

If two ſas execution, and befoze the extent one dieth, the Sherik ſhall extend 
the Land, and deliver it to the other. But if two ſue execution of a Statute Ser- 
chant, and the Conuſoꝛ is returned dead, and then one of the Conuſees doth ac⸗ 
knowledge the death of bis companion, he may not have execution without ſuing a 
wait out of Chancery. 25 Ed. 3. 38. Execution 92. 

If M. enter int) a tecognizance to H of 1000 |. and after into a Statute of 
1000 1, to D, and D extends bis Statute upon the Pannoz of S, which was the 
L and of M, he having allo divers other Lands; after H had execution of the re 
togn izance, and had toe motety of the Pannoz of $, that was firſt delivered to D in Atl the Land 
etecutton, but left out of his extent divers other Lands which were the Landg of d te be char- 
Mat the time of the recogntzance ; in this cafe D map have an Audita querela a- Led: 
gain de H. foz he being in vp Judgment upon a Title bp the extent upon the Sta- 
tute, ought to be charged u04 the mecognizance but pro Rata, aud therefoze H 


Er ought 
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oughtto habe included all ibe other lands cf M in bis Extent es well se the (cr ts 
of D; but it D had not been in by Title, łut by Dilleſſin oz other wengful mc: 1s, 
then he onght not to be relſevedby Autita qi ærela. Velveiten 3.12. 

A one makt. a Feoftment in fee rendering reni-Wilh clet ſe of D'Orefe.ond tien 
doth bind himſecif in a Statute, and ibe doy of primint berg temt Ciectter bers 
ſues to the Coguizee, and upon the E xm ite S triff reit tret tte potty red, 718 
that he had made execution of the Rent, tut the beit within age at the Ct bing 
an Audi ta querela ; it ſems god. Moor cafe 121 | 

The Cognizee upon other Kecognizances ſt all he ve the ſame things tv Executi. 
on as a man thall have after a Judgment in a Sult in the Kings Bench oz Co: mon 
Pleas; by Fieri facias o Levari ſacias, all his ga ds and chat'icls, and bp le git the 
moiety of his lands, and all bis chattels beſides the cattel cf bis Þlowand 5 mple- 
ments of Husbandzy. But in ttzeſe cales be cannot take be body of the Conuſoz 
in Erecution, unleſs it de upon anew Suit, oz in caſe of Bail in the Kings Bench. 
Plow. 2 Cobk 3 12. Dyer 306. 8 | 

And of all theſe things befoze mentioned to be liable io Trecu ion in the caſes of 
a Statute 02 Recognizance, the Conuſe may take all oz par: onelp at his picaime, 
Ard therefoꝛe if the Conuſoz have ſold his lands to divers perf ns,03 have ſold ſome 
ol his land ts divers perſons, oz to one man, and keep the reſt in his hands, oz it de. 
{cend to his heir; the Conuſee map ſue executie n upon the lends in either cf theit 
bands at his ele ion. So that if the Cognize alter the Statute entered into, and 
e execution, purchaſe part of the land of the Cognizoz, he map notwittzſtand 
babe execution upon the reſidne in the hands of the Conuſoz, oz in the hands of his 
heir; and pet ſo. that in ſome of theſs'caſes is execution map be aftcr wards a vod 
ed, and he tompelled to ſue execution again. Broo 1 o. 48 Plow. 72. Foz generslly the 
charge is to be equally diſtributed amongſt all them that bave the land. Se foz this 
Sect. S. 8 FIR 

It the Conaſceofa Statute take a Let ſe fo; pears of the Reverſion,and rent te- 
ſer ved upon the Leaſe foz pears, and the Leſſee attozn, nd the Conulee aſſign over 
this E eaſe foz pears ; and after this the C onuſee of a later Statute dsth extend this 
re berſlon and rent, and after he that hath the eldcr Statute doth extend the re verſi⸗ 
on and the rent; in this caſe the fir t Conuſee by arteptance and aſſignment ofthe 
reverſton and rent hath ſuſpended the Extent during the Term, ond thc ſcterd 
Conuſee may extend againſt him. Crook 2.424.425. And it the frft Cenuſee heth 
and holdeth the land from the ſect nd Connſce, be map habe his r(mcdp by got 
on foz the land, and ſhall not be put to an Aucita quæiela. Creck 2. 


477.478. | 

Il ono after the Extent of his gods beccme Bankrupt, end there is a Com- 
miſſion of Bankrupfs on foot againſt him, and the Liberate is after he becomes 
Benkrupt; the Commiſſioners befoze the Liberate map fell them. Crook 1. 106. 

Ik a Debt be fozfeited to the King by Dutlawzy, and be aſſign it; in this caſe 
an E xtent map be upon it either in the kings oz in the Patentees name after the 
alignment: but the Patentee map not aſſiga over this te a Svbjec, and the Sub- 
jeu extend it fo2 the ſame debt. Crook 2.179. 

Che Execution upon a Recogntzance ſhall not be granted but of lands vhich the 
R ecogn(303 had the dap of, #c. untill he be returned nihil. 29 E 3. Execution 158. 
But a Recognizance ſhall charge all his gods vbhich he had at the dap of his entering 
thereinto 7 H.6.2. 

The bꝛother ofthe Conuſoꝛ gave him land in tail, this land was diſcharged by the 
death ol the Conuſoz. 5 E. 3 35. 

At the Capias upon a Statute Merchant the party was returned deed, the Plain 
tiff had a wzit foz his land, ſchich he had the day of entering into the Sfatute oz alter ⸗ 
wards, the Sheriff returned that a ranger had the land in execution foz dam 
ges recovered after, foz which a Scire facias ifſued fozth againſt the Recovero:. 
9 E.3.24. 

One is bound in a Statute to] and his heirs, ] died, his heir ſued Execution 
againſt R Terre. tenant, who bzought an Audita quærela. nd ſhe wed that the land 
was given to the d enuſoꝛ and his wife in fee, and that che did ſurvive, and he is 
in 
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in by her: and this was held a good diſcharge of the Land: foz which cauſe the 
ether ſaid, the Gift was to Hasband and Wife,. and the Þefrs of the den. 
and they axe voth dead ; loz TY." 25E 3.45. 


—— 


= — — 


Set 5. How 4 Statute? or Mcogni ante is to be executed; and all 
+ th: Proceedings thereupon. 


FD. the opening of this Point, it is to be conffdered in two parts. 


Firſt, what is to be done to make it a good Statute oz Recognfzance, and Part r. 


to per ieq and finiſh it: foꝛ which ſee befoge Sec. 3 

And then lecondiy, what is to be done with it, when it is ſo made and perfecked, 
to have the fruit of tt in the Execution thereof. 

4nd we ſhall fo2 the opening beteof ſet fozth what the Statutes ſap to tt; and 
_ then how the whole Law and P2acfce at this day ts in it. 


Foz the firſt, we are to know, that by the Statute of Merton, 11 Ed. x. if is Stat. 2ferton. 


pꝛoblded, That if the Debto3 fail of his payment at the day, the Debtee oz his 
Executo:s ma? call foy Grecution, and upon notice thereef to the Papoz and 
C:erk, th-p hall cauſe his chattels and deviſable Burgeſſes tobe ſold, as far as the 
Devt doth amount, by 2 ppꝛailment of honeſt men; and the money witheut delay 
ſhall be paid to toe Tredi:oz: and incaſe they cannot fell them, they ſhall cauſe ſo 
much of the Pav2ables fo be delivered ta him as amannts to the Debt; and the 
aing's Heal ſhall be put to the Sale and Deliveranceof the Burgeſſes.Ind if the 
Dcbtoz dave no Povcables within the Papezs Anrigdiction, then ſhall the Dapoz 
ſend the Recogntzance unto the Thancelloz under the King's Heal, and the Chan- 
'ecl{02 Gall thercupon direct a wzit to the Shertf in whoſe Batliwick the Povables 
of the Debtoz be, who hall pzoceed therein as the Papo might have done, if the 
Povables had been in his power. Ik the Appꝛalſozs ſet too high a value on the 
things that are to be ſold, tgey ſhall be compellable to take them at the ſame pzices, 
and chall fozthwith be anſwerable to the Creditoz foz his Debt. And albeir the 
movabie Godos arc ſo!d foz leſs then they are wozth, pet is the Debtoz without 
reine dp, and it (hall be imputed to his own folly, that he would not ſell them bim- 
ſelf when he m'g5t And if the Debtoz hiveno Pobeables wheroon the Debt map 
be levi d, he wall be fmpgiſoned, and there remain till he agree with the Creditoz; 
and il he be in want, the Credit oz ſhall find him bzead and water, which the Pzi⸗ 
ſancr (hal: alſo C2; 10 f te befoze he be inlärged. and ik it be a Merchant- Stranger 
th it is © redtio2, he (Gall be latisſied foz his ſtap about the buſineſs. Ind it the 
Debtoz have &1ircfics, they ſhall be pzocecded againſt in like fozm as is befoze de⸗ 
clarev againſt ihe Meb oz: howbelt, ſo long as the debt map be levied of the 
Goods zn»veable of the Debtoz, his Pledges oz Painpernozs ſhall ve without 
Dammgage. 


Aav by the Stat Ce Mercatoribus 13 Ed. 1. if is pꝛobided fo the ſame pur⸗ Statute-Mer⸗ 
Poſe, Thi if ty2 Dev. be not paid at the dap upon the Perchants account, the chant. 


D 1p0; oz chief G4 arden ch ill cauſe the Mebroꝛ to be im pꝛiſoned, (ik he be Lap, and 
in the fo ver) thre to remam at bis own Coſts till he have agreed the Debt: : 
and {$2 Geeper of the p;iion there Gull receive him, in pain to anſwer the Debt 
bumlelk, 03 (if 63 be no! able) be that committed the P3tſoner to his keeping. And 
{i th: Devto; cannot be found vp the Papoz oz cyicf Warden, thep Wall ſend the 
Recogu 3 inc? under the King's Seal tato dae (hincery, from whence ſhall iffue a 
wirt to tze Dgecif of the Counts, where the Debtoz ts to take his Bodp, (if he 
be Lap aud o Beep him ſatc ta v2iſoa till he agree the webt: And withia a quarter 
of a pear after be is fo taken, his oods and Lands ſhall be delidered to him, to 
the end he map pay ite debt; Within which time his Hale of his Lands ſhall be 
evod. If he do not fatis the Debt within that quarter, ail tzis Lands and Goods 
hal bz deltocred tothe Perchant boa reaſonable Ex:ent, to vol) them until the 
Debt ve w32ily levies; acvestgulers his Body ſhall till rematn in Dꝛiion, and the 

F 2 Dex 


P art 2. 


Part z. 


Of Statute and R cognizance. Chap 6. 


Ferchent wall find bim brad z2.d wafer. And it is ſurthcx pꝛovided by the ſame 
Stainte; 1. L bat the Petcbant ſhall tate luth a Scifin in the zands, that de 
map mainta n a wit of Sobel Diſſeiun, and a Re- d fein, es cfa ttt told, ig 
bim and his ACigns, until the debt be paid; which dene, the toby cf ttc Debts; 
Hall be delivered together wild bis Lend. 2. That in ihe wait ſent by the 
Chancelloz tothe Sherff, de be direned to cortifie to the Jefffices of ove ct the 
Benches, at a certain dap, dow he hath executed his wzit, and there the Pere 
ebant is to complain befoge them; if he bs not ſatisfied. 3. £ hat if the & bert 
do not return the wilt, oz retutn a Tarde, oz that he beth direged it to the Ba 
of ſomę Franchiſe, the Zuſtices are to pzoceed accoz ding to Weſtm. 2.39. 4. Stat 
if rbe @herif return a Non eſt inventus, oz that he is a Clerk, the Perchant ſhall 
ha be wits to aii the Sberiks where he bath anp Land, to deliver bim all the 

Lands and Geods of the devtoz, by a reaſonable cxicnt, to hold to him and his 

Alligns in fozm afozeſatd; and a wzit ts what Sycrif he will to te ke his Bedy 
(if he be Lap) and to detain dim in manner afozeſaid;. and then tie u ceper muſt 
anſwer the * ody oz the Debt ; pet the Debtoꝛ map (ell the X ands, ſo the Merchant 

be not damnificd by tho Kppꝛobements. 5. That Merchants be herein allowes 

their Dammages, and allneceCarpand reaſonabie coſts in their Labozs, Sutts, 

Delaps and Trpcences. 6. That if the Debtoz bade Soreties, the like courſe be 
taken a ust them as is appointed to be taken againſt the pzincipal Dtbtoz. 

7. That all tte Lands in the hand of the Debtoz at the time of the zecognizance 

acknowledged, oz dy him purchaſed after wards, as chargeable, in wyoſe hands 

foever they come afterwards. Winche's Rep. 84. Ent after the Debt ſattsficd, to be 

returned to the Gzantees and the. reft of the Debtozs. 8. 4 hat it the Debtoz die, 

92 his Sureties die, not the & odp, but the Lands of bis Heir Gall be chargeable, 

if he be of age, 02 ct bis full age, until be bath levted bis debt. 9. There is a 

Cpecial wzſt to tetze ard fimpztſon the Connſo; by ihe Statute, 10. Foz the re- 

gulating of the Officers attendant on tbis wo;k, ſee 14 Ed. 3. 11. 8 K. 2. chap. 

4. 23 H.8.chap'6. 11. When a Statute-Werchant bath been certified into the 

Chancery, and thereupon a zit awarded to the Sherif, and returned into the 

Common-pleas, and the Statute there once ſhewed, albeit the Pꝛoceſs thereof be 

at. ar dfſcontinued, pet the partp ſhall habe the Pꝛoceſs re-continued, and ſhall alſo 

dave execution upon the ſame Statute, without ſhewing it again to the covet, by 

5 H.4.chip.12. 12. By 11 H. 6, chap. 10. he that ſueth fog a Scire facias in 
Caancery to defeat an Execution upon a Statute Staple, is to find Sarety both to 

the Ktng and the Recognizee, to pzoſecute his Suit with effect, ec. 13 L be Clerk 

fo: Recognizances in London, is to he reſident in his place, and upon requeſt of the 

Credftozs, the ir @recuto2s 03 #dminiffratozs, is to cortifie ſuch Obligattons into 

the Chancery under his oz their Deal, 14. The Reeognizees of Obligations up. 

on 23 H.s.chap.6. their E xetutoʒs and Adminiſtratozs Gall have in everp point, 

degree and conditton, againſt the Kecognt303s, their yefrs, E xecutozs and Admb 

niffrato2s,ſuch Pꝛoceſs, Execution, Commodity and Advantage, as bath been hap 

upon an Obligation of the Statute of the Staple, and pay like Fees foz the ſame. 

And lle reme vy by Audita querela is given to the Conuſee, as upon other Sta- 

tutcs-Staple. 15, This Statute of 23 H. 8. gives a Fee to the Ring upon the 

fcaling of ihe Pzoceſs of Execution. 16. Bp this Statute like remedy is given 

to a Tenant ouſted of his Land in execution, as upon an Obligation of the gta 

tute- S taple. 17. There is ſet down the Juſtices, oz Papo and Recozoers Fee 

3 5. 4 d. theClerks as much moze, and foz the certifying of it 20 d. 

Af the Owner of Goods ſell his Goods atter the Teſte of the Extent, andhe- 
foze the Inquiſition taken, petthe Sherif map ſeiſe and extend them. Moo.'s 
Rep caie 72. | 

But foz the farther clearing and opening of this, we ſhall ſet fozth all the pzo- 
ceedings herein, and ſheto the manner and o2der of execution of a Statute oz Res 
cognizante, in all the parts thereof,as followeth. The pꝛoceeding upon a Statute 
63 Recogntzanc-, to have the ſruft and effec thereof, is not like to the pzocced fu 
other cales of ⁊ uits upon Dbligations, and the like, to reduce them to Judgment: 
But as they are in their own nature mach like to the naturs of a Judgment, ſo — 

the 
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the pzoceebing thereupon much like to the pzoceed in the Execution upon a Judg- 
ment. 2nd theretoze on a Statute Perchant the Conaſee map (tif de pleaſe ) bzing 
an 2 alon of Debt upon a Diatute, and wave all other pzoceedings upon it: ©; 
other wiſe (if de like not thts courſe_) he, o2 (if he be dead) his E recutoz o dm in- 
ſer. oz, 02 (if the Exrcutoʒ be dead the E xecuioz of the E xecutoꝛ map, as ſoon as 
the fare ts cozfeit, have pʒeſent Execution oi it after this manact. If it be a Dta- 
tu:e Perchaut, oz upon 23 H. 8.6. 0; »tapic, he map bzing his Statu.c to the Pati- 
o2, Cle ta, 03 other Officer beloꝛe whom it was acknowledged; and here, it they 
find tye Recozd ol it, and the dap to be paſt foz the paiment᷑ of the monep, thep are 
to appꝛehend and impʒiſon the body of the Conuſoʒ if he be a Lap perſon, and can 
be lound within their Juris dia ien: Ind if he cannot be found there, they are to 
tert ille the Recozd into the Chancery 3 And thts if they refuſe co do, thep map be 
compelled to it by a Cert iorari. 3 nd upon a Nihil returned upon a Teſtatum eſt, he 
map have pꝛoceſs in another e ountp; tut other wiſe it is of goods. And if that 
Certificate be faulty, oz Execation be not done upon it bp reaſon of the death of the 
Couuſee oz other wiſe, the Conuſee, 03 dis Executoz, oz Adminiſtratoz map have 
another Certificate ; and thereupon, fn cafe of a Statate Perchant, he ſhall have a 
u zit of Capias out of the Chancery, Ared ed to the Sheriff of the County where the 

Canu'sz lides, te appꝛe bend and impziſou him (it bebe not a Tlergy man) and 

tyte to be returned in the Common Pleas oz Kings Bench. And when the Conu- 

fo: is taken, he ſball have time fog a quarter of a pear to make his agreement with 

tee Conuſee, and to ſell bis lands oz goods to ſatisſſe him. and foz that purpoſe 
be btmſelf map ſell his lands 03 goods, albeit de be in pziſon, und the ſale thereof 
will ve good and lawtul. And if in that time de doth not latisſie the Couuſoz, oz 
it upon the Capias the Sharilff return a Non eſt in ventus, then by another wzit, oz 
by divers wzits, (if the lands 03 goods lie in divers & onnttes) called on Extendi 

ſacias, to all the Sheritts of the Counties where be hath lands, toe (hall be comman- 

des to extend his lands and goods, and to deliver the goods to him, and the lands 

to hold to him and his hetrs till the debt be levied oz paid, which thep are to do. 

And in the cafe of a Statute Staple, pzeſentlp after the Certificate into the Chan. 
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Upon a Sta- 


tute Merchant. 


Certioran. 


Upon a Sta- 


tute Mei chant. 


Capi. 


Extendi faci- 


as, 


cery, the Conuſee ſhall babe a!wztt fo take his bodp, and extend all dis lands and upon a Sta- 
goods, returnable in Chancery, that he bad at the time oz after the ſame enter. mute Staple. 
ed into. And this wit ts a Commiſſion direded to the Sheriff of the County ENtent. 


where the lands and goods lis, fog the valuing of the ſame, whereby all the lands, 
goods, and chatte is of the Conuſs; ſhall de appzized and Valued at a reaſonable rate, 
by a Jurp of ſwo;n men charged bp the Sheriff fo; that purpoſes. But this map not 
be in any other Court but the Courts at Weſtmaſter, fog an Extent at Berwick ts 
not good Golds b. and Brownl. 1 part, 37. And this Inquiſition ſo taken is to bs 
returned bp the &hertff, and thereupon the lands, goods, and chattels are to bs fa- 
ken bp che Sgeriff into his hands, and by bim tobe deltvered to the conuſee, which 
the @beriff (if he will) map do without wit to hold to the conuſee till he be ſa- 
tis tes vis debt and damages. And this if the Sheriff refnſe to vo, the conuſee 
ſhall have a wzit cut ef ths Chancery called a Liberate to compell him to do it, and 
to deliver to the conuſre the lands, goods, and chattels ſo found by Jnguiſttton, 
an? taken into his hands upon the Extent, which the Sherift need to return,oz the 
conuſce may en ex u;on the land btmſelf, and take the gods out of the Sheriffs 
hands. And this att of the Sheriff and Jury upon this wit is called an Extent. 
And it the Sdertſt 83 Sppꝛilozs upon the Extendi facias overvalue the lands oz 
goods in (abeut to the debtoz, the conuſce hath no remedp but by motion in that 
Court ubere the wzit is returnable at the Return dap, 03 at teall the ſame Term 
when ft is returuable, ts deũre that the Appziſozs map take the lands 03 gods at 
the rate the v babe vaiged them, in the ſame manner as the conuſce is ts have them. 
And a (ale mave cfy,nods in this caſe by the Sheriff is as ſtrong as if it were in 
Parket ovect, Goldsb. and Bro-vnl.a.39. | 

Wut if the conuie acrest of the lands and goods from the Sheriff, oz ſuffer the 
Term to paſs wherein the wilt ts returnable, he ts too late, and hath no remebp 
at all. 2nd if the 3 ppziſozs do under value the lands oz goods in favour to the 
Debte, ti ſcems the conuſoꝛ hath noremedy at all; foz be map at any time pay all, 
0; 


Libelat?. 


Part 4. 


Inſefficient in 


quiſi ion. 


Re cxtent. 


Tenant by 
Statute. 


of Statute and Mcog u ance. Ch ap. 5. 
oz lde reſidue el the debt end dawegts unlct/cd, and keve bis lard again if he 
pleaſe; pet the body althe Z'cbtoz is lort main in peilen iti] tte dibr ele paw. 
And in caſes where the Juquiſ tien oz E xtent f:ken o mede fs inſufficient, es if 
part of the land be extended in the name of all the lend, oz it fs fourd ihe ct t uſcz 


died ſetſed of the land, and it is not ſaid of What cate, oz the like, the cet fa may 


habe a new Extent called a Re⸗ extent, and this he map have olbeft the lanes z 
goods be delivered io him by a Liberate, if he have not entered upon and accepud 
it: But tk he once accept it, he map not after this have a Be-extcnt. And when 
the Connaſc is in yoſſeſſtgn of lands by ſuch an Extent as beſoꝛe, then is he Cenaat 
by Statute; andafter the Conuſe fs once feticd in peace inthe land exte: dev, he 
(hall þold it fill he be ſatisfied his debt, and his reaſonable coſts and dam aeg 

foz travel, ſuff, delay, and expence. But it ſems the time hall not begin oz be lad 
to run ont untill the entry of the Conuſe into the land; fo; if the land be crcend. d. 

and tematn pears wilhout a Liberate made, pet he map have a Liber. te at the end 
of the 7 pears. And as \@ 1 as the connſes hat be ſaitsfied his debt and dain2ges 
by the gods and cyattels of the conaſoz, eſther by the c2dtnarp and certain, oz ex- 
traozdinarp and caſaal pzofits of the land, the connſo2 Hall have it again, it in courſe 
he mp enter And il he will pap what is behind, he may enter upon bis land a- 
gain; bat if it be caſual he muſt have a Scire fac as. nd foz that purpoſe, if the 


Cor:wee hold over the time, 02 refaſc to give him an account hcreof, and to give it 
Venire facias łs him; atbeft hs map not enter, pet map be compei the Conuſce thercunto by a 


2 computan- wit called a Venite facias ad computan um in the nature of a Scire facia:, by 
um. 


which ihe C onuſoz ſhall call the Conuſee, bis Executozs oz #dminifirato2s. to ac⸗ 
count: And ik upon the account it appear be is ſatisfied, the Conuſoz fb ell rave 
bis Land again; and if it appear be be over ⸗ſatisſted, he ſhall anſwer the over⸗ 
pins to the Conuſoz. But he map not enter upon the Conuſee until he bath 
bꝛonght this wit, and thereupon made it is appear that he is ſatisfied. And in caſe 
the Conuſee be dead, his Execute oꝛ ad miniſttatoz map bave Treciitton of the 
Statute without anp Sc ire facias, upon the ſhewing of the Statute and the Teſta. 
ment in Chancery. And ik the Sþectf return the Conuſoz dead, the Exccution 
wall be made of his Lands only. in the hands of his Heir oz the Parchaſoz. Wut 
if the heir be under age, the Execution map not be made till he come of full age. 
And it the Conuſoꝛ die in pꝛiſon, the Execution ſhall be of hts Lands, Goods and 
Cbattels. And it the G aoler that hath him in pziſon ſuffer him to eſcape, be mut 
anſwer the debt. Ind il it fall oof that the o onuſee, his Trecatoz oz Idminiſtra- 
toz be ouſted oz diſturbed in his Executton by the Tonuſoz bimſelf, oz any o her 
during his Extent, be map reifebe himſelf againſt the diſtarber bp. 3 Cile,oz other 
Action, as another in the like caſe map do. 3nd it he be righttul! y ouſtev oz diſcur- 
bedby one that bath better right, as bp one that hath a fozmer Statute, oz the like, 
oz the d of God, as Fire, Mater, oz the like; in theſe Caſes the Conuſee ſhall 
hold the Land ober ałter the time of his Trtent, until de be ſattgficd. Lat when 
it is thꝛough bis own neglea only that he is nuſaiisfied, as where the Lands are 
deitbered to him on the Liberate, and hs, afcer his @ntro into them, make a cond(- 
tional Surrender of them to the Conuſoz, and after both cater fo: the Conbtiiton 
dzek en, and by this fs delayed, as where the Lands wezth 10 l. a pear be delivered 
to him fo: 40 1. and he within four pears make ſich a Surrender; in this caſe he 
Wall not hold after four pears, foz he muſt take the pzofits upon his Extent pe» 
ſentlp See foz allthis Dyer 299. Coo. 5 87. 4.82 Lit. Bros. Sect. 294. 226, 123. F. N. 
B. 130. Dyer 130. Coo upon Lit. 290. Coo. 2 part Inſt. 395, 396. 

If two Inqniſittons de taken at ſeveral days by ſeberal Juries upon one Sta- 
tute - Merchant, thev are naught; ene was taken fog the Land, and the other fog Land 
and Goods ; and an Extent of the whole fourth part is naught, fog it muſt be of the 
moletp of the fourth part. Goldsb.and Brownl 1 pace 38. 

Ik a Lefee that hath a K caſe wozth 1001. ſhalt after ihe Teſte of the Elegit, ad 
befozef5e Sherif do execute it, aſſign the Term to ons who alligns it to a plaintif 
in a Sci e facias, and fffer,and befoze the laſt YMignment, the Sherifdoth execute fe 
E egit, and deliver the Leaſe fo the plaintik, cenead &c, foz ſatisfadton cf th: 
Debt, whtch came to but 43 li. & c. in this caſe the Serif map not deliber the Leas 

| at 
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at another value (hin what the Jui p had found it at. Brownl. and Goldsb. 39. 


c Part . 


Foz this we are ta know, that Kecognizances areof two ſozts : 1. Such as at Uper 
nſu uly taken in the Kings Couris o!Kecozd at Wel minſter : 2, Such as are inthe... 5; 
nature of a Sta ute Staple, by the E tatute of 23 H 8. Recognizance 

The pꝛoceedings upon the Statuie Staple, and the Kecognizance founded on P92 23 Kl. 3. 


23 H.8, in the crccu:ton thereof, are to be afcerthe lame manner thzonghont as the 
pꝛoce dings are upon the Statute Perchant betoze latv down, with thele differences 
onelg. Fil, that upon the execution of the Statute Perchant there doth iſluc foꝛt9 
a Ca piss agatnit-tze body betoze any execution be to be made of the lands oꝛ gods 
and chattels, and the lands and gods cannot be extended tilla quarter of a year be 
paſt alter t he hody is taken, oz te Sheriff have returned a Non eſt inventus: tot 
upon the crecution ot the Statuie Staple, and the Recognizance, the bodp, gods 
gnd lands map be taken together at the firſt: This therefoze is a moze ſpeedy re- 
medy then the fo;mer. Aud then ſecondly upon a Statute Perchant one may have 
an a gton of Debt; but otherwiſe it is upon a Statute Staple. Ind thirdip, the 
C pias upon the Statute Merchant map be returnable in the Ki gs Bench oz Co 
mon Pleas : bu: the wit of & ræcution upon the other is to be returnable in Ch: a. 
ter y. 15 H7.15.4.N.B 130,131, Cov, on Lit. 290. Fourthty, that in a Statate 
Sta gle, pzelen!iipaiter the .; er.ticate into the Chance y, the Conuſee ſhall have a 
w zit to take his body, and extend bis lands and gods returnable in Chincery, which 
is a C ommiſſien direged to the Sheriſt of the C ounſip where the lands and gods lie, 
fo; th valutng thereof, wizreby tyep hall all be appzatfcd at a reaſonable rate by a 
Jurp si ſ eu men charged by the Dhertf foz that purpoſe; which Inquiſition re⸗ 
turned by the @heriff, he map take and deliver the lands and goods to the Conuſee. 
And ais tr map do with oz without a wait, the ſame to hold till he be ſatisfied his 
debt aud damages. Oz the Conulee, if he refuſe, may fdzce him to it by a Liberace, 
Dyer 180. 00.4. 67. 

Ik one have a Judgment given againſt him foz debt oz damages, oꝛ be bound in a 
Becogn zante, and dieth, bis Heir within age, oz having two Daughters, and the 
one within age; no Execution ſhall be ſaed of the Lands by Elegit, daring the Pf- 
nozity. So againTt an Heir within age no Execution ſhall be ſacd upon a Statute- 
Merchant, Staple oz Kecognizanc of 23 H.8. Neither if the Heir within age en- 
dow his , ſbali Execucion bs ſued againſt her during the Pinoꝛity. Cook 
on | it. 289. 


The pꝛoccedings upon the other kinds of Recognizances are after another man- Upon ether 
ner. Foz upon Recognizances at the Common Law, if the money be not paid at Recognizan- 


the dap, the Conuſee, his Crecutoz 03 Adminiſtratoꝛ, is to bying a Scire facias againſt ces. 
the conuſo2, o2, if he be cead, againſt his Heir when be ts of full age, oz, if the 
lands the conuſoꝛ had at the ume of entring into the recognizance be ſold, againſt 
the purchaſozs of them, which the conuſoz had at any tire after the Becogntzance 
entred into, to warn them to come into the Court whence the Scire facias iſſued, to 
&:w cauſe why Tcecution ſhould not be made upon the ſatd Recognizance ; and it 
the par:yo2 parties cannot be faund ts be warned, oz being warned do not appear 
at the time, oʒ 4ppraring do not ſhew cauſe why the debt ſhould not be levied: in 
this caſe the C onnſee (211 habe execution of a moiety of his Land by Elegitzoꝛ. ił the 


Elegit. 


tonuſoz be it ing, ot all his goods by Levari 03 Fier i facias, at his ©lecion. wut he 2 
may not have erecutton of bis Body, unlels he bzing an Scion of debt upon the Pier 
Recogn p aace (as in this caſe he may do) oꝛ it be bp courſe ot the Court, as it is Debt, 


in the King's Bench on a Bafl wherein a Capias doth lie. Dyer 315. 360.366. Kelw, ; 
100. Co 2.3.11. 15 H.7 16.B 09.Execution 129. 15 H.7.16. 

And the erecutton upon tyis ts to be of all the Goods and Chaltels of the Cong- 
ſoz, except beaſts of the Plough and Jmplemsn:s of Þysbandzy, and of the moiety 
of his Land. Welt. Prece i. 103 2 part. 

If Lands be de. ſveres upon a Statute, and a Liberate awarded, the party may 
enter without the Shertks delivery ok poſſeſſion Croo. 3 part 463. 


The pꝛoceedings agatuſt the Sureties upon Statutes are to be in the ſame mane Suretic 5. 


ner as the pzoceeding gat the Pzincipal. And pet where the Pzincipal hath 
mobeabies ro la:isfic the Debt, the Sutetp (as it ſcems) is not to be charged, 
Statuts 


Bail, 


Execution, 


Part.6. 


As to the per- 


ſos of the 
plaintiff and 
Acfendant. 


Reir. 
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Sfatute de Mercatoribus. But they are net to be queſtioned it the Debt map be 
had of the Goods of the Debtoz. 

If a man be in Crecution upon a Statute ano finds Wall, and doth not appear af 
the day, but at another dap the Bail bziags him in; in this caſe it ts in the Eleat- 
on of the Þlaintifto take Executton of his Body and Land, oz to take the z att. 
59. 3. Execution 43. 

The R ccoon'zee by the feſt wzft chul not Have Execution but of the Land 
which the conuſoz bad at the time ofthe Kecogniʒance, and upon Return that he had 
no Land, he tall have a zit to try who had it at the time, Fc. 02 after, c. 
36 E. 3. Execution 47. 19 E. 3. 1. 

Che Kecogntz3nces taken befoze the Chancclloz, Juſtices of cither Bench, oz 
Juſtices C rrants, are to fue out Execution upon the Recogntzances of Pebts be- 
fo:c Ng acknowledged, as lozmerly they habe done, by Statute de Mercatoribus, 
13 E. 1. | 

The Appzsiſment and @rfent upon the Flegic mult be found by Enqueſt of 
t weive men, and ſo returned of Recozd, (oo. 2 part Inſt.396. 

T he Tenant by Elegit upon Indgments and Recogntzances fs to hold the Land 
until be be enſwered his Debt, without his Coſts and Piſes, cc. But the Tenant 
by Statate: Perchant,, Statute⸗Staple, oz by Becognizance in nate of a Sta- 
tate-Staple, is to hold the Land, gc. un il he be patd his Debt, together with his 
Miles and Toffts. Coo, 2 part Juſt. 678. 

See mo2e koꝛ the pzocecdtrgs herein. Leon. 2 part, Cale 20. Cro0.3. 208. Croo. 
3.724 822. Croo 2.67. 

Wut ſoz the fariber opening of this voint, fake theſe following particulars. 

It is ſaid, That where the Conulee dies, and a Stranger comes in his own 
name, aud ſhews the Statute, nat he wall have Execution, although the other 
come not in pꝛoper perſon: Ind this ts commanlo dane. Ind ik made to (wo, 
either of them that bꝛings it may have Execution in both their names. 12 E.. Io. 
Execution 14. 9 E. 4. 15. 36 H6 23. 14 H. 7.6. 11 E 4. 11. 29 H. 8. 29. 

The Certificate of a Statute Merchant was ſued fozth, and Execution ſued in 
the lame County; the Sheriff returned a Non eſt inventus, fog which the Plaintiff 
ſaed another Cercificate to the Pafoz,by reaſon of which the party was taken: And 
it was holden that the ſecond Certificate was not grantable ; pet the party taken 
Would not be ſet at liberty. 28 F.3.91. Execution 93. . 

Upon a Non eſt inventus returned upon the Certificate, where the Plaintiff died, 
bis Executoz ſhew-d the Statute, and had Execution apon it. 17 E. 3 31. But ſæ 
18 E. 3. 10. he ſhall not have it witheut a Scire facias. 

Lhe Lonu:& cf a Statute Merchant had if certiſſed in the Chancery, and thereup- 
on had 4 Capias upon it, and died; and upon ſbe wing of the Statate, the Trecutoz 
had a Scire foctas, a | 

A Statute which was certified foz the Teftatoz, map by a ſpecial wzit be certified 
fo: the Executoz. F. N. B. 132 So where it is not ſuffictentiy certified befoge, @0 
where the party doth ke&p it in his hands. So where the firſt Certificate is loſt. 
And if the Malo refuſe to certiſte it, a Certiorari may be directed to him to compel 
him to it F. N. B. 244. ; 

If a Recagnizance be made hy two, upon the death of one the party may have 
Exccution againſt the Durvivoz, oz agatnſt him the heir, and tbe Terre-tenant of 
the other. And pet it is not mentioned in the Recogniꝛance, that every one is bound 
in the whole. 13 E. 3 Execution 78. 5 E. 3. 35. Execution 110. 

The heir ſhall not be charged bat foz hig poꝛtion upon the Sfafute of the Ance⸗ 
oz, if there be other Fcoffes; ſo of the Guardian, when the Heir is under the 
Guardtanſhip of many. Hil. 48 E. 3. Voucher 76. 

Il four enter into a Statute having all of them Wand, all of them muſt be equal- 
ly charged, and tbe C ounſee cannot ſue Execution upon the Mars of one of them. 
«nd if one of them be taken in execution, the others may alſo be tsken in 
Erecutton. 26 H.6 Execution 6. 4 E. 4.41. See where the Execution Wall go 


againſt one, oz all of them. 5 E. 4.5. 44 E. 3. Execution 36. 14 E. 3. Execution 
129. 


Scire 
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A Scire facias was afrer the pear fog damages. 
Upon a Statate Staple, by 27 E 3. chap. 9. the Pape of the Sfaple Hall keep 
his body in pziton, if be be found within the Staple, until the party be ſatisfied his 
debt and damages; but ifit be out of his Jurtsdicton, it ſhall be certified in Chan- 
'cery under the Seal of the Pap oz, upon which a wzit ſhall iſſue fo take the body, 
land and goods > and upon that, Trecuiton ſhall be as a Statute Perchant, and that 
is with coſts and damages. nd Fairfax conceived the courſe to be, to have ihe 
coſts at the end of the Term; and where the Defendant hath a Scire faci.s in Chan- 
cery to have back his land, the Conuſee ſhall ſap that he bath not levied his coſts 
and damages: and then the Chancelloz is to ſet down what coſts and damages he 
{yall bave. 15 H. 7. 16. And it was then holden, that upon a Statute Staple 
Execution ſh all be awarded of the whole at the firſt : but upon a Dtatute- Merchant 
ye map habe aCipias; ane upon a Cepi returned he is to remain a quarter of a 
year in Pziſon to ſell his land: but upon a Non eſt inventus returned, execution (ball 
be of bis Goods and Lands, cc. Ind to the Statute⸗Perchant there ts the 
Sal cf the King and the party; ſo as ſome conceivo Debt will lie upon this. Quz- Seal. 
re, But the Statute-Staple bath not the King's Seal. But if it be grounded up⸗ 
on the new Statuteof32 H. 8. it hath alſo the @eal of the Party. and ft was 
holden, that Trecutozs map ſue Execution of a Statute-Staple oz Perchant with- 
out a Scire facias ; which he may not doe upon a Recozd at the Common law. 
15 H. 7. 15, 16. And this new Statute-Sftaple is fo be acknowledged befoze ons 
of the Chtef Juſtices, oz befoze the Payoz of the Staple of Weſtmiaſter, and the 
Recozder of London, When the Statute · @faple is certified into the Chancery, Ca- 
dias {hall iſſue fozth retarnable there, and alſo pzoceſs to ſeiſe the lands into the 
Rings hands foanſxer ; at which dap he ſhall livery out of the King's hands 
bithout moze, and the MM rit fs raturnable in the Chancecy, But where upon s 
Statute Perchant a Capias doth iſſue out of the Chancery, returnable in the Com- 
mon Pleas (as it map) erecutton ſhall not be of lands and goods fill the Capias be 
ſerved, oz a Non elt inventus be tetarned here: and there he map have it re- 
turned in as many Counties as he will. Ind upon a Non eft inventus re- 
turned here, an Alias capias ſhall (Nye. 37 H. 6. 7. 15 H. 7. 14. Bee Stat. 27 E. 3. 
cap. 9. ; | | 
I two ſite efectition upon a Slatute- Merchant, and the Connloz is returned 
dead, and then one of the Conuſees doth alledge the death of bis Companion; in 
this cafe he ſhall not have etecution without ſuing a wzit ont of the Chancery upon 
his Caſe. 25 Ed. 3 38. execu. 92. 
J Scire facias was upon a Kecognizance againſt two; the one was returned Heir. 
dead, and the other that he had nothing: in this caſe the Pfaintiff at his pzapes 
had a Scire facias aga inſt the heir and Terrz-Tenant of him that was dead; and 
by a Teftatum in another County againſt the other: Oz one map in this caſe have 
execution againſt the Survivoz only. But he map not habe execution againſt the Executor, 
heir oz exetu oz of him that is dead, without ſuing executton alſo againft the 
Qurviboz. 13 Ed. 3. execution 72, 
WM pete thzee are bound in a Stafnte jointly and ſeberally, the plaintiff map 
bave executfon againſt one, oz all of them, at his eleaton, and not againſt two: Obligaien. 
und lo ok an Obligation. But if he bzing Debt again them all upon a joint 
Bond, the execution ſhall be again ſt all: But if he bzing it by ſeveral Yræcipe's, 
he ſhall have execution but againſt one. 34 Ed. 3. execution 129. 14 Hf. 4 19. exe- 
cution 29. | 
It bath been ſad, that i a man have Judgment againſt two oz moze, and he 
take one ol them in execution by a Capias ad ſatisfaciendum, that he may. not take 
another of them till he releaſe the firſt. But the contrary now is taken and pra- 
fiſed foz law, that he may take all the Defendants in crecution, but he ſhall have 
- of one of them only. Cook 9. in Blumfield's cale, 33 H. 6. 47.7 H. 4.30. 
udgment 66. 
The Becognizee hill have Executton aga inſt a Stranger who doth diſſeiſe the 
Conuloz. Mich, 13 H. 7. 23. 
2 wall out of the Common Pleas againſt᷑ gs” naming their names, 5 7. 
b and 
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and another in another place fo ſuch an one, what land he had at the day of the Re. 
Scire fata cognipante, and not generally of his lands, foz Which it was abated. But it was 
volden, that he muſt have a Scire facias againft Terre-tenants, and name them at 
bis peril; and if they have but foz years, bim that bath the Free hold. 20 E. 3. Scire 
facias 121. 
I Scire was bzought againſt Terre - tenants; they ſay that one R holdeth parcel 
not nemed; R being warned appeareth, and ſaith that A holdeth another parcel not 
a named; in this caſe execution ſhall not be againſt the firſt Tenants, foz thep map 
Execution not hold to plea of R, if the Plaintiff will reverſe it; and if ye confeſs it, all hall. tap 
by parc©3. tilt A be warned, foz execution ſhall not be taken by parcel, and the firſt map plead 
otter matter after againſt the execut ion. Ik a wait be ſued fozth to warn A, and 
not him and all the Terre-tenants, noz all whem he will call Tenants; quære ihis. 
And atterwards A was returned Nihil; and then if A appears by Attoznep, he 
map plead how that he had not dap, otherwiſe the other will have execntion. Mich. 
11 E.3. exec. 166, But ſe 2 E.3. Scire facias, that where one was returned warned, 
aud the other Nihil, and he that was not warned did not appear, pet execution was 
not awarded, but pꝛoteſs by Teſtatum againſt the other into another County, whs 
made default ; and the other would have pleaded an Acquitfance by Attoznep, but 
could not becauſe he had not dap in Court. Quzre, if he had appeared in pꝛoper 
Releaſe. perſon, cc. If pzoceſs be awarded to arreſt the bodp, and the Dhertff doth nothing 
Audita Que. in it, the Party map come and plead an acquittance without an Audita querela ; 
Nas. otherwiſe it is of a Defealance, foz he muſt plead this. And it he be taken in Exe. 
tution, de cannot plead bis acq uittance, but muſt be relieved by Audica querela. 17 
E. 3 3-45 Ed. 3. 24. anda man map have an Audita querela befoze the extent rettir- 
ned an d thereupon he ſhall hade a Venire facias oʒ à Superſedeas. 17, E. 3.3. Ex- 
ecut. 51. | | | 
Upona Non eſt inventus returned it is no Plea, that there fs no Certificate in 
the Chancery without a writ to teſtifle ths ſame. 15 E. 3. exec. 51. 0 
The kindof It is ſald, one map have, by pꝛaper to the Court, Execution of the Body in om 
1 Countp, and an Elegit of the land in another & ountp. 41 Ed. 3, exec. 38. 
on may be hag Ik one pꝛay Execution of part of the land upon a Statute- Merchant in the name 
on a Statuie or of the whole, he map not afterwards have Execution of the reſt. 22 Ed. 3. 14. 
Recopnizanee, execution 134. | 
ancoſwhat One pzapeth an Elegit upon a Becognizance of fozty ſhillings to the Sheritf of. 
cher County. who returned that he had twentp four acres, and that he had deltbered to the Plain⸗ 
tiff the Moiety, who ſaid he had delivered nothing ts bim; and ſafd that the De⸗ 
kendant had ten pounds in N, and pꝛaped an Elegit thither, and in S. And it was 
holden, that he would not habe Execution in another Countp then where be firſt 
took it. 18 Ed. 2. execution 240. But ft ſeems to be otherwiſe in a Capias foz 
the Bodp. 20 Ed. 3. execution 84. | 
A was bound in a Statute fo B, and the ſame certified into the Chancery at 
thee ſeveral days, the laſt in the time of H. 6. wha was depoſed ſhoztly aller; 
(but this no pꝛe judice to the certificate, oꝛ fo the Execution) and he bad Execution 
upon the laſt certificate alone in the time of H. 6. and gzanted the land fo T. 
ſo that B took no Pꝛoftts till the Wife of the Debtoz, whole land it was, died; 
foz which cauſe he pzapeda Capias againft A after the time that the Extent paſt: 
and becauſe he did not ſhew the ſpectal matter, that he was net fatisfied he coul 
not have the Capias ; but ſbewing this, be might have had it: and now after the 
time that the Execution is paſt, the Defendant map have a Scice facias without ſug⸗ 
Certificate, Leſtion, ac. Not ſo within the Term, without allegation of ſpectal ſatisfaction, 
as by caſual pꝛofit, oz by the monep tendzed and refuſed, Ind where, upon ſach a 
Suggeſtion, a Capias fs granted, the Defendant may come into the Chancery, and 
fraverſe the Suggeſtion, put in Sureties, and have a Scire facias agataft the Conn» 
(ce, and ſhall go quit, it the other cannot pzove his Suggeſtion. Ind after he was 
aken by Capias upon the firſt Certificate. and it was holden, that the thzce & ertt- 
cates ſhail be intended ſeveral Statutes, and the Defendant map not averr, that 
there was buf one Statute. So upon a Recozd tbzee times certified upon Erroz 
ſued. 2 R. 3.7, execution 16. S& F.N.B, 1309, That upon a ſperial — 
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that execution is not done, a Statute may be twice certified: and Where one ger- 
tificate is in the Con mon plezs, and avother in the Kings Bench, he may have an 
Audita quærela in the Common plea.. And if he be taken after in the Kings 
_ he ſhall not be batled there, foz it ſhall be intended ſeveral Statutes: 29 All. 

29. ; 

The Sheriffreturned the party dead and thereupon he had cxecution ok his lands. 
15 E. 3. exec. 59. 1 

The opinion is, that if a man ſue execution of a Statute Perchant in divers ag 8. 
Counties, and in each foz the poztion, viz, 201, in the one, and 201. in the other Cunts 
County; pet upon Nihil returned in one Countp he ſhall have erecation of the 
whole in the other Countp, it he hath aſſets there. 16 E. 3. exec, 49. And upon a 
Statute Merchant a man ſhall ha ve a Ca pias in one County foz the body, and pꝛoceſs 
into another foz the land; but ic it be coafcMCed that the Defendant is alſo indebted to 2 
the _ a Capias ſhall not ifſae foz the party till the Kings debt be paid. 41E, 3. 
exec. 38. | 

Upon a Return of the death of the Conuſoz, a wzit map go fo the Sheriff to 
make delivery of his land; and if he return that a ranger is in by a later recovery, 
the ſtranger thall not be put ont without his anſwer, 9 E.z. exee. 197. But it was 
holden that a putſne Feoffee ſhall bs put out without a Scire facias, but no mention 
made of the return of the Sheriff in the caſe. 2 E. 2. exec. 118. See 17 E. z. 
exec. 53. 

A pon execution of a Kecogntzance ſued, and a Non eſt inventus returned, the exe⸗ 
cytion was awarded of the reũdue. So upon a Statute Perc hant, upon ſuch a te- 
turn the execution ſhall be ofthe land. 21 E. 3.45, 

If one ſue erecutton of a Statute Staple, and the Defendant beingrefurned Ni- 
hil, he doth alledge that be bath land within the four Pozts, fo2 which a wzft was 
awarded to the Conffable there to do execution; the Repozter thinks, that he 
ought firſt to have a wit to the Dheriff to deliver his land out of the Kings 
hands, and then a wzit to the Con ſtable. Mich. 21 E. 3. 49. exec. 70. Broo. 
exec. 115. 

At the Capias upon a Statute Perchant, upon a Non eſt inventus returned, a 
wzit to ſeize his lands iſſued fozth, and the Sherfff returned that he had not any 
lands but in Ancient eme in, which he held jopntly, ec. The Platnfif lurmtzed, 
that the land was Frank Fee, and that he was ſole Lenant, and up on that had a wit, 

c. Paſch. 15 E. 3. exec. 62. | 

A man had Execution of a Statute-Perchant of Lands in Ancient Demeſn a» 
galnſt the Feoffce, and being put ont be ſhall have an Aſſiſe at the Common Law,by 
the opinton, Mich. 2 Ed. 2. Exec. 118. But it was holden a good retarn on a Sta⸗ 
tute, that the Party had not any Land but in ancient Demeſn, Paſch. 15 Ed. 3. 

Return of the Sheriff 109. 

The Conuſoz may not have a Scire facias to habe back his Land upon an Acquit- cons and 
tance, 03 becauſe his term is ended, without tender of Coſts ond Charges; and the Charges. 
ſafficiency of the Coſts ſhall be tries by the Country- 47 Ed. 3. 11. See 45 Aſſ. 

Scire facias 134- 15 H. 7. 15. But upon an Elegit the Plaintiff is to have the bare 
Extent without bis Coffs. 31 E. 3. Extent 13. 

A Statute- Merchant wes certified, and a Capias awarded, the Dekendant came 
and purchaſed an Audita Querela, and pʒaped a Venire facias out of the Common 
Pleas, where it onght not to iſſue till Execution returaed ; pet fog the miſchief of the 
Partp, that be ſhoald not be impꝛiſoned, a Scire facias was awarded, with a Clauſe 
of Superſedeas. Hil. 17 Ed. 3. Exec. 51. R 

J Recogntzanceof the Peace, and to appear ſuch a day in Bank, and at the dap 7904 #eco- 
bis a ppe arance is not recoꝛded, and if he be bound to appear at any Suit, the other 4 is to be ſued 
ſhali ſer ve him without moze : other wiſe it is there; pet there Trecution was not our and pro- 
awarded but by Scire facias, pet it appeared that the Recogntzance was fozfeited. ceeded upon. 
38 H. 6. 16. 39 H. 6. Execution 10. 

A Scire facias upon a Recogn(zance, and death returned, fo2z which a Scire facias 
was awarded againſt the Heir and Terre-tenant, who being returned warned did 


not appear, and thereupon the Plainffff had an Elegit. Trin. 38 E. 3. execution 30. 
Pp 2 And 


Amendment, 


Part 9. 


Elegit. 
Heir. 
Executor, 
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And upon two Attaints ol Re-diCeiſin, one being returned dead, Crecution ſhalt be 
againſt the Heir and the Terrz-Tenant together. 19 E. 3. Execution 31. 

It upon a writ of E tecution, upon a R ecognizante direced to the Dyeriff,he return 
he hath nothing but within the County Palatine in Durham, the King is to ſend to 
the Biſhop oz Thancelloz there to doeErecution;and the tenoz of the Recozd which 
ts certified is to be ſent thither. Mich 1 Ed. Execution 11. F. N. B. 132. 

After the day incurred, the Conulee had a Writ of Elegit, and Extent ro deliver, xe. 
until 100 1. lebied, whereas the Recognizante but xoo Marks, and the Moll 
100 Parks; foz which cauls the wzit was amended, and the extent Rood till he 
had levied 160 Parks, and then Reſtitution, but all was entred into the Well. 
44 E. 3. 12. So where Dammages were taxed fo 100 |, and entred 100 s, the ſame 
was amended, 45 Ed.3.19. So where the Niſi prius doth varp from the ſumm 
demanded. 20 H. 6.16,17. Quzre, if in this caſe the Dheriff levp the whole 100 l. 
ol the Goods of the Conuſoz, what remedy he bath foz the ſurpluſlage. 

The Becognizee by the firſt writ ſhall not have Execution but of the Land which 
tbe RecoIntzo; hav at the time of the Becognizance; and upon return that he had 
no Land, then he ſhall ha ve a Mrit to try who had if at tho time, xc. 03 after,ec.36 E. 


3. Execution 47-19 E. 3. 1. Dee where he had all at the fir ſt m it by Elegit, Trin. 


23 E. 3 Execution 69. Vide Stat. Weſt. 46. 

Upon a Recognizance made to pay at divers daps, Execution was awarded of 
the whole by Fieri facias, pet the pear was paſt by ſome days, and againſt the optnt- 
on of Clerks and other Juſtices, who held, that a Scire tacias ought to have ine 
out, and a Fieri facias of the reſidue of the laſt pear, becauſe the pear was not pet 
pak. Quære this. 

A Scire facias upon a Recognizance againft the Beit, who being warned appear⸗ 
ed not, a Fieri facias ſſlued ſoꝛth, and that was returned Nihil, upon wyfch a Scire 
facias iſſued out againſt the Tenants, Ouære what Execution chall be by thts 
Fieri facias, fo2 this is of goods onlp. 17 E. 2. Execution 39. | 

A Scire facias againff the Feoffee of the Recognizoz, who ſaid that there was a; 
nother Feoffee not named, 4c. foz which a wzit was awarded fo warn him to ſhew 
cauſe why his Lands ſhould not be extended. Hil. 41 E. 3. Execution 37. Beg 
45 E. 3. 17. where the Feoffee ſhall have Audita querela againſt the Conuſee and 
the other Feoffee, and a Venire facias againft both, and the other Feoffee onely 
pleadedan wee tc. And upon Execution ſued againſt the Feoffee, where 
the Becognf bath Lands, he ſhall have a Scice tacias againſt him, to anſwer 
foz bis poztion. Mich, 11 E. 3. Execution 260. That the wzit thall not abate, be- 
cauſe all the Feoffees are not named; but none ſhall anſwer fill they all appear. 
Deer 231. 193- Cook 3. Herbert's caſe 3 3. 16 H. 7.6. 

Upon a Kecognfzance entred into at Serjeants-Inne in Fleetſtreet, London, the 
Scire facias to hade Execution of it may be direced to the Sberiffof London. Broo. 
Liew. 85. Hob, Rep. 195, 196 But upon a Judgment at Hertford Term the Scire 
facias went to the Sheriff ol Hertford. | | | 

3 Seire facias was bzought againſt the Pꝛincipal and Sureffes ; the Pzfncſpal 
being warned appeared, the Sureties not: in ibis caſe it was not thought fit that 
Execut ion ſhould be made upon the Sureties foz contempk. 11 H. 4. 12. Condemn. . 

Ib one recover Debt, and hath a Seire facias, now upon this recovery he ſhall 
not have a Fieri facias of his Goods, but a Seire facias. Mich. 18 E. 2. Execution 143. 

The heir ſhall be charged in Debt of the lands which be bath by deſcent the dax 
of the wꝛit bꝛought, and not the dap of the Judgement. 18 Ed. 2. Execution 241. 

Ik a man recover his Debt and Dammages; and befoze Execution dieth, a Scire 
facias ſhall iſſue again the heir and Terrz:Tenants of the Lands of the Defen- 
dant at the time of the Judgment, and upon that the party may have an Elegit. 
Quzre,ifthe Party babe not Election to have Cx2cutionagainff the Heir oʒ Exe- 
cutoz, by Vavaſor. Dyer 208, 7 H. 4. 23. Plow. 439. 10 H.7. 3. 

Lhe Plaintiff ſhall not have Elegit but of ſuch Lands as are deſcended on the 
beir at the time ofthe wzit bzought. Dyer 81. 341. 149. Co0.3. in Herbert's calc. 

Il the Platntiffvoth know that the one bath not any thing, be map have a Scire 


facias againl the heir, of the other foz the whole; pet no recognizance dotb bind 


eber 


4 


0 
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everyone in the whole. Mich. 5 Ed. 3. Execution 100. But by the Statufe he may 


have a Scire facias in the other County, and then Execution againſt the firſt ſhail 
ceaſe tilt the other appear: Ail. 12 Ed. 3. Execttion 141. pin! 

It one acknowledge a Debt withont Plea in Bank. Execution ſhall not be awar- 
ded by Eegit, as an Ion of Heb. Do the Stat. of Weſt. P. 2 Ed. 2. Execu.i 20. 

A ſcire facias upon à recoantiancevoth not ite, ifnot'againſt the Tenant of tye 
Free · hold, net againſt the Guardian alone and the heir ſhall have his age. See 12 
E. 3. Ex 77. He ſued again t tho other Terrz-Tenants, and the hetr within age. A 
wzit bzougi;t againſt the LeCſ:e foz pears alone was abated. H. 20 E. 3. ſc. tac. 121. 

A Recagni zance was para le at divers days; upon one dapincurred he hadct re- 
xation by Elec;ic of the mote ty of his land, and then the other days incurred; be 
now ſh all have execution of the reſt during his poſſefon of the other motety.' Mich. 
10 E. 2. Exec. 137 quod mirum. And bp the later Elegit he ought not to have the 
motety of the reſt. Ind that alſo was doubted and dented by Shard, fo by this he 
wall dave two Erecutions, whereas te map hold the firſt land till the whole be le vi- 
en. Quzre pet Eiegic was granted upon the firſt dap bꝛoken. M. 16. E 2. Ex. 138. 

M ere two ſued Executton upon a Recogntzance, the monep was delivered ts 
one, and fo the Attoꝛney of the other. Mich. 14 Ed. 3. Execution 76. And the De- 
kendant in court did pap the monep fo one, the other being abſent, and it was good, 
and the Becognizance was withdzaton. Mich. 22 E. 3. 15. Execution 87. 

Scir e facia> upon 4 Recognizance againſt two, one is ned dead, and the other 
Nihil; an Alias was awarded, and Idem d es giben: But he {all anſwer at the Alis 
as re turned, 02 E xecu ion ſhall be. 20 H 7.3. „ ; 

Execution of a Statute was ſued agafnit T, who bzoughtf an Audita quærela and 
Scire facias, and was Nowſait, foz which Execution was awarded; then came G, 
as Tenant of parcel, c. and had an Audita quærela upon releaſe of the Conaſe, 
ſuppoſing part of the land of G to be delivered; and as to the reſidug,quia timer, the 
Sheriff did certifie that none of his land was delivered; and the wait to the Juſtices 


is to hear him, if Execution be ſued, which is not to the Superſedeas iſſued without 


warrant, foz uhich Execu ion awarded. P. 17 Ed. 3. 27. Audita quærela 21. 
_ Execution ſued againff two, one was returned dead, and that the other had no- 
thing ; the Pl1intiff pzaped a Scire ficias againſt the Heir of him that was dead and 
the Terre-tenant, and ſurmiſed that the other had aſſets elſetthere ; and becauſe hs 
would not ſue Execution upon the Nihil returned, he had a Scire facias. P. 13 Ed 3. 
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Exec. 78. Moecre the Retognizoz is returned dead, anda Scire facias againſt the Return. 


Lerre-cenant it is no plea, that the Recognizo} hath an Heir: but it is a god re- 
turn, that the Heir hath part of the land. Mich. 11 E.3. Exec. 266. 
The Sheriff returned an Exteut, but not that he had dellvered it, gc. and the 


party had a Scire facias and Sicut alias, becauſe the Court was not ſatisfied whether ire facias 


be were (atisfied oz not. Mich. 12. Ed.3 Exec. 117. 

Afcer execution of a Starnte the Kecognizoz ſhewed an Icquſtfance of parcel of 
ths debt, and tendered the reſidue in Court, aud had a Venire facias againſt the Cre- 
dito2 and his a ſſignæ; the 4 Cignee appeared, the other made de fault, and at anos 


Upon aSratute 
Merchan: er j 


ther day came and appeared alſo, and the Allignæ made default: It was holden, Staple, 


that the money ſhould be deltvered fo the #Nignee who had the Interef,and the other 
Hould have his land again during the term. 15 E 3. Relpond.3. | 


Where à man is in execution upon à Sfatute, and finds 15afl,and dolh not appear Bail. 


at the dap, but at another day the Ball bzinzs bim in; it is in the elea ion ol the 
Bl afntiff to take execution of his body and land, oz take the Batl. 59 E.3. Exec. 43. 
An Execntion ſued againſt the Terre tenant was challenged, becanle not firſt 
ſued againſt the Heir. Treſilian; Pon ought to ſappoſe that he had an Meir, and 
that he bath aſſets ; but the Heir is no moze bognd then the Feoffee, fog he is not 
named in the Recognizance, therefoze anſwer : à lſo he is not bound to ſae the Exe⸗ 
cato2 firſt. Trin. 7 R. 2. Exec. 46. But pzoceſs ſhall go againſt the Terre tenant, 
until the pebtoz 03 his Heir be warned: but the Heir and Tenant may be warned 
by one Scire ſacias; 03 firſt the Heir, and upon a Nihil returned then the Terre 
tenants. Trin. 17 E. 3. Exec. 139. Xut fee 46 E. 3. Brief 60g, _ | 
See foz all this and ſomewhat moze Hughes's Nomotemia, title Execution: and 
{ce mozetothis queſtion — ; Sect. 


350 Of a Statute and Recognizance. Chap. 6. 


Sect. 6. Of the ſeveral paſſages in and about the proceed of the Exes 


cution, and extent of Statutes and Recognizances, 


Part 1. Fa the further opening hereof take theſe things. Firf#, that if a Statute be ter⸗ 
on - aged tified, the Plaintif ſhall habe execution without ſhewing of it. Ind, that if he 
les or doth not ſhew it the day of the Return, the other will be at large, although be hath 
Staple. execution of the body of one of all the Defendants. 26 H. 6. exec. 6. See 5 H. 4. 
chap. 12. Ed, | 
Certificate ef That where there areſeveral Certificates in divers Courts upon one Statute, 
a statut. Execution ſued in the one ſhall not ſtay that in the other, ſoz they are intendev ſe- 
veral Statutes. But it ſeems he map ſue to the heir to certifie ifthere be another 
Statute oz not, and ſo be holpen. 29 Aſſ. 29. Ind whers a Certificate is ſued in the 
Common pleas, and the ſame Plaintiff ſues another certificate in the Kings Bench, 
and the Zuſtices are certified by the Papoꝛ that all is but one gtafute,the party map 
cauſe the Recoꝛd to come out of the Common pleas into the Kings Bench,and thence 
a Capias ſhall iſſue againſt the Conuſoz. And pet if in ſuch a caſe it appear that one 
Conuſoz is taken in the Common pleas, and that he ts eſcaped, this will not hinder 
the pzoceſs. 29 Aſſ. 41. | 
A Statute Staple-was thzee times certified, and ſeveral pꝛoceſſes fo divers She- 
riffs to do execution, one Dheriff extended the land, and kept ft in bis hand foz the 
King,until a wzit tiſued to deliver it to the party. Ind it is in this as in a Sta- 
tute Perchant, Liberari facias: peta wzit ſiſued ont after to deliver it. 2 R. 3. 7. 
exec. 17. F. N. B. 13 1. Cook 5. Hoe's Gale. Cook 4. Fulwoods caſe. 
Shewing of That it is ſaid that the execution of a Statute Perehant 02 Staple Hall not be 
the Statute, ſued in the Chaycery without ſhewing of the Statute; and then the ſame ſhall re- 
main in the C hancery, where it ſhall be cancelled, fog the party ſhall never have exe- 
cation thereupon again. 2 R.3.7. And if in a Statute Perchant a Capias ine out 
of the Chancery, refurnable in Common pleas, the @heriff return a Non eſt inven- 
tus, a Capias and Extendi facias map not go ont of the Common pleas fill the © tas 
tute be ſhowed fo the Juſtices, although he had ſhewed the ſame in Chancery be- 
foze. Indifthe Sheriff return a Cepi corpus, and hath the bodp here, if he do not 
ſhew the Statute, the party hall go quit, although it be loſt. But upon a Statute 
Staple he muſt ſhew the ſame upon the Capias awarded, but not afterwards, be- 
- cauſe in the ſame place. 37 H. 6.6. Ent where a Statute is twice certified, and he 
ſueth executton upon the firſt Certificate, and the ſame is avoided by an E igne 
Title, and the Statate is not cancelled, and heſveth out a Capias upon the other 
Certificate, (as he map) if the ſame be now cancelled, (it hath been ſatd_) he ſhall be 
puniſbed in treſpaſs ; but this is not reaſon. 2 R.3.7. exec. 16. 
Where with A Kecogntzance to appear ſuch a dap, and to keep the peace, and he doth not ap- 
or withouta year ;: there execution (hall be granted without Scire facias. 36 H. 6. 17, exec. 10. 
Scire facia%. Dtherwile it is within the pear upon a Recognizance to appear. See how the pear 
hall be accounted, M. 21 E.3. 22. exec.69, Il the Becogntzo3 alien his land, no exe- 
cution ſhall be without a Scice facias againſt him and the 2 lienee. 7 E. 3. 3 1. exec. 
53. 9 E:3. exec 97. 
It was holden that an E xecutoz ſhall ſue execution of a Statufe Staple 02 Pers 
chant withoat a Fcire facias, but not of a Becoverp ofthe Teſtatoz, ec. 15 H. 7. 16. 
But where upon the Certificate of a. Statute Merchant Non eſt inventus ts return⸗ 
ed, and the Conaſee dfeth, his Executozs ſhall not have execution upon the firſt re: 
turn without a Scire facias out of the Certificate. 19 E.3. exec.55- 
Execution ſued of a Statute Berchanf, and the Recogni303 returned dead, ere- 
After death. cution ſhall be againff the Feoffee without a Scire facias 3 and i one Connſee be te- 
Tified dead, the other c onuſee ſhall not have erecutfou, but ſhall be dziven to ſue 
in Chancery upon this caſe. 25 E.3.28. Ind Fitz. ſaith N.8.57. That upon a Co- 
* nnſo2 returned dead no execution Hall be againſt the Hefr, Executoz, no: Terre; 
tenant, without a Scire facias. But ſee that upon a Capias of a Statute Per 
chant, and death ol the Conuſoz, oz Non eſt inventus returned, execution = — 
u 
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without ſcire facias. But if the Dherfff upon it return that one hath the land by 
Judgement, he ſhall not put him out without pꝛoteſs, and that ſhall be Venire facias, 
and upon that Diſtringas, and not a (tire facias,becauſe it is not upon Becozd, 9 E.;. 
24. Execution 97. 1 E. 3.4. 22 E. 3. ſcite facias 126, In a ſciie facias after the 
pear againlt the Conuſoz, and he returned dead, Execution againſt the Meir by 
Scire facias, and it was upon a recogntzance to keep bis day. 5 E. 3. EXECUTION 
100, And he h1ll not have Fieri facias of the goods of the dead, although within the 
pear, but & Scire facias againft the heir and executoz. 18 E. 2. execution 143. 0 
in this caſs it hall be againſt the Terræ-tenant. 20 E. 3. Scire facias 121. | 
Where land is extended by StatutesPerthant oz Staple, Scire f cias doth ite te 
have reſtitution within oz after the Term, not oiberwiſe, 19 E. 2, execution 
164. | | "OE 
Ata Conuſee have a Judgment upon a recognizance in a Court, be map bzing gion of 
a new A aion of Debt fog the monp adjudged (f he will. Leon. 1 part, cat 384. Hol. Debt. 
linglhead and King's cale, | SY | 
The Conuſee tHatl have Execution at bis peril ne the helr of the Connſoz, Pt :. 
upon return that the other hath nothing, ik he confeſs it. 5 E 3.35. execution 100. 1 
and 28 Aſſ. 45. execution 112. he ſyed Execution of Dammages recovered againf per 
oe 13 onelp, but it doth not appear there that he had (ned againſt the 
heir befoze. RE | | 
A man may have one Scire facias againft the heir and. erecutoz, and another 
againff the Terrzxtenant, oz again them all together; and where a man ſhall name 
the Terrz:tenants, and where not, ſee 46 E. 3. Brief 605, | 
{-F'Scire facias upon a Recoghtzance, the party was returned dead, and a Scire fas 
e125 awarded againſt the Heir and Terrz-tenant, and upon a third default. Elegit 
granted, 38 E. 3. 12 exerutioa 30. and the Execution good. ure. Foz in the 
Book the Sheriff did return that there were no Executoꝛs, lo there needed not, and 
the Execution ſued againtt the Terr#- tenant is alone good although he bath heir, it 
the Terræ· tenant doth not aver that the Heir bath ®Metg. 7 R. 2. execution 46. 
2nd with this laſt agres 11 E. 3. Briefe 266. blif divers Books are otherwiſe, and 
that he onght to ſue the heir and the Terrzitenant, oz the Weir firit, and then. if 
he do not appear at the Fieri tacias being warned, a Scare facias all iſſue fozth, and 
upon that a Nihil being returned, he ſhall have Pzoceſs againſt the Tercz-tenants. 
i7 E. 2. Execution 139. | wn | 
Wut Cook 2 pare Inſt. 294, 295. and by the wozds of the Stafufe, no Execution 1jcjic ite 


# 


is to be ſed out againſt an Heir twhiles be is under age upon a Statute-Perchant age. 
03 Staple. Cook upon Lit. 290. ; 
Ika Judgment be had again me fo2 Debt 02 Dammages, and J die, and leave 
Land in Fee-fimple to deſcend to my Heir, the one halfof this land will be liable to 
Execution in his hands by Elegit, and the Sberiff is hereupon by Inquiſition of zt-gi-. 
a Jury to canſe it to be found, and then to deliber it to the Plaintift, and upon 
Statutes (as we bave ſhewed) all his Fee ſimple Land will be liable and chargeable 
te the E xecutlons upon them. But foz the opening of this we are to know, 1. That 
ta man do by any deed ſealed and delidered bind himſelf and his heirs by name 
to pay monp, oz do another thing, this will engage the Heir and his land; but ik 
one bind his heirs and not himſelf and his heirs, it is ſaid this ſhall not bind ths 
heir, koz it is a Rule that the heir ſhall not be bound where the Anceſtoz is not 
bound. Lit. ſect. 73 5. Cook upon Lit. 386. Crook 1. part 270. 2. This charge 
will fall as well upon a collateral as a lineal heir. Crook 1. 108. 115. 3. It will 
charge an heir farther off as well as near, and after manp deſcents. 4. To make 
thts heir chargeable to the Anceſtozs Engagement, there muſt be Iſlets in Fe⸗ 
fimple of land deſcended to him from the ſame Anceffoz that did by his Deed ſo en⸗ 
gage him. 5. This #Tets muſt come by Deſcent,foz if ft come 1 Convepance from 
the Anceſtoz to him, this will not make him chargeable. 6. This Aﬀets, viz the 
lands deſcended to the hetr, muſt continue in the hands of the heir till the a alen 
be bzought; foz if the heir wall bona fide ſell awap the land deſcended befoze the 
atton bzought againſt him, neither he noz the land ſhall be chargev. 7. Jn caſe 
Whers he is chargeable, he ſhall be charged foz no moze then the aſſets of land = 
do 
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doth deſcend fo him. 8. That no land that is Copy- hold, 0z Cuſfomarp, oz x 
Frank tenement, which is an Eſtate foz life of land, no land ſo held will be 
chargeable,” 9. But in the Suit againſt the heir upon this charge he muſt be care- 
full what he pleads, that he do not plead a falle Plea, and ſay he had no land deſ- 
cenvdedto-him when ho had land deſcended: Foz by this falſe plea he may make his 
own land by purchaſe, oz however ft came to bim, alſo chargeable to the charge. 
Vis late way therefoze is fo confeſs the truth, and to ſhew what land deſcended to 
him in Fee-fimple. But, foz all theſe things, fee Doct' and Stud? 170. 173. F. N. B. 
120. Coo, 3. 12. 6. 47. Lit. 102. 183. Dyer 204. 114. 149. 373. Coo. upen Lit, 386. 
Poph. Rep. 151. 10 H. 7. 8. Dyer 85. 62. Plow. 440. Coo. 5. 86. 8. 53. 40 E. 3. 15. 
5 H. 2. Annuity 21. 26. ezecu. 162. \ | | | 
Upon Dexth, Execut ton of a Statute- Merchant by tws, the Conuſoz was returned dead, and 
the exetut ton awarded. But after the one plaintiff ſald that the ofher was dead, 
hanging» ec. And he could not have executton without a Writ ont of the Chaneery 
ſetting danch his caſe: 25 E. 3, 38 exec. 22. Rx | 
How upon the death of the connſ& a ſtranger ſhall have Execution wewing the 
Ststute, ſee 11 E.4- II. exec. 15. 13 H. 7. 16. Jfa Becognltizee die, anda Dtran- 
ger get and pꝛodute the Statute, he hath execution of it fn the name of the Recogni⸗ 
Fi, 12 E. 4. 10. | 1 88 
, And where ons ſueth Exetution, and one of the parties is returned dead, the othcy 
wall ſie alone upon a Statute⸗ Merchant. Paſch. 41 E. 3. exec. gg. 

Two ſued of a Statute- Merchant, the C onuſoz is returned dend, the Conuſer (ball 
have Execution pzeſently. 19 E. 3. execut. 59. e | 
and that of all the lands he had the dap of the Recognizance acknowledged oz 
after. 9 E. 3. 24. exec, 97. . 
Where the party againff whom, xc. died, a Scire facias iſſued againſt the Terra- 

tenant; who countt rpleaded the execution, and found againſt bim; pet execution 
Fail bo gt the lands ot the dead, and not of his own lands, 33 E.;. exec. 162, But 
note. it was net demanded againſt. him, but he made default, ac. 3 
Sire facias npon a Netogni ante againſt two, one is returned dead, the, ofher 
warned; erecufion (hail be againſt the Sur bivoz without a Sicut alias, tt he will. 
13 E. 3. xec. 78. But no execution is to be againſt the Terre · ſnant until the Co, 


| nuſsz be returned N/hil. 28 E. 3. 32. exec. 158. 5 or bred 1 
Ml/-gie. If a Judgmentbehad againſt A, and an Extent come to the Sheriff, and after, 
E. — er and befoze anp thing is done upon it, a Fieri facias againſt the executog upon a Judg- 
p-eferred, ment given befoze the knowledging of the Statue is dellbered to the Sher itz in this 

eaſe, ff the land be firft extended upon the Statute, and after comes an Elegic up. 
a Judgement obtained befoze the knowledging of the Statute come to the ben ; 
the motety of the land extended upon theRecognizance ſhall be delivered to the Plain 
tiff-in execution upon this Judgment. Brownl. and Goldsb, 1 part, 38. 

"P art 5s A wit foz execution againſt one Terre-tenant where there are manp ſhall not 
Az to the Per- abate, but idem dies Foz him, and ſhall ſue againſt the others;foz Execution hall not 
ſonz and Par- he by parcelis, and the one Ml not anſwer alone until, gc. 11 E. 3. Ericf 266. 
ties. One pꝛaped a Scire facias againſt the Heir of Dammages recovered in tediſſeiſin 

and had it not, without ſuing fir it again it the Executozs, foz the land is not charged 
but in caſe of wont of G obs. 7 H 3. exec. 25. But at his peril he map ſue the 
betr alone, and the Terre, tenant alone; and then, if the Executoz hath Aﬀets ; the 
Weit Hall aba:e. 19 R. 2. exec. 163, And therefoze the ſureſt wap is fo ſue the 
heir, executozs,and Terre-tenants, although the beit 03 executogs have. nothing. 

46 E 3. 29 Bicf605. And that was upon a Recognlzance. * 
As tothe - man in Neu gate ſoz execution ofa Statute- Perchant had an Audica querela, 
Priſon, upon an Acqufttance found and ſpecial Bail, afterwards he made default. and ths 
Battifs took him and put bim into the Fleet: the Plaintiff may chuſe his execution 
As to the againſt the party 02 againſt the Bail; 51 E. 3. 12. and he choſe execution againſt 
Freceſs. the party, and pꝛaped that he might be ſent back to Newgate. And it was. hoiden 
that could not be, but he muff continue in the Fleet until, &c- becauſe hs was in 

Newgate foz that cauſe onlp. 50 E. 3. 12. 

Seire facias upon à Recognizance againſt two, one of them is returned, he — 
| warned, 


As to Proceſs, 


# 
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warned; Erecntfon ſhall be againſt the Sur vi voz, without a Sicut alias, tf he will. 
13 E. 3. exec 78. But no Execution Mall be againſt the Terre-tenant untfl the Co- 
nuſoz be returned Nihil. 28 E. 3.32 exec. 158. | 
2 man in Newgate fo execution of a Statute had an Audita quærela here upon 
a Deſfeaſance, and they were at Iſſue here, and after he was Non ſnaſt here, fo 
which cauſe he as ſent to the Fleet, and not ſent back to Newgate, becauſe he was 
in the cuſfody of this Court upon the Remo ver, c. 33 E.3-exec. 161 41E. 3- Audica 
quzrela 18. 
Ila Seigntozp conſiſting of Fealtp and Rent be deliveted in execution, and after to Proceſs, 


the rent become Seck by ſurpluſage, and after is evicted, he ſhall have new executi⸗ 


on upon the Statute. Coo. 2 part Inſt. 680. 

In an Ex gtavi quecela it was found fog the Recogni ee, and execution awarded 
into divers Counttes, fo as a wit (Cue te the Mberiſt᷑ of London ts do execution of 
certain part, viz. foz 20 l. which the Plaintiff did ſuppoſe the Defendant had in 
land, and to take his body till the debt be paid; and he was taken by fozce of that 
pzoce(s : in this caſe it was held, That if he pap the 20 l. the Sheriff may not keep 
his body longer; and pet that when he is at large, the Sheriffs ofthe other Coun 
ties map take bim again. Hil. 16 E. 3. exec. 49. 

The Shertittk oz other Dfficer fo2 the ring that comes to make execution upon a part. 4. 
Statute o2 Kecognizance map b:eak open the houſe, if he cannot bave the eps, tc. As to the She- 
18 E.2. exec.a52. 02 other uile come in to make his execution. Oo upon a Fieri [if _— 8 
facias, ſchen the gwvs to be taken in execution are detained in the honſe of another 
man. But the Sheriff muſt always requeſt the owner of the houſe to open he 
dos, and acquaint him vho he is, and ſchat his buſineſs is, ic. befcze he bzeak the 
hoaſe. Coo. 9.69. 18 E. 3. Br. Coron. 158. Pa ch. 7 E. 3. 16. 18 E. 4.4. 

Whe Defendant was returned dead at the Capias upon a Statute Merchant, a eg 
mit i ned out againſt his lands, the Sheritt returned thac he could not deliver them, gerurn of a 
becanſe a ſtr anger had erecution of another Statute befoze, and it was held a good Sheril. 
return, and the party ſhall bave a Venire facias and Diſtreſs Infinite againft the 
Stranger, and no other P3oceſs ; fo2 he ſþall not have a Scire facias upon a ſygs 
gestion. 9 E. 3-24. exec. 92. 21 Aſſ. 28, 

Upon a Statute-Perchant, the Plaintiff may refuſe parcel of the Land fo be de- 

to him bp the Sher il, and way — a Writ to command the Sherlf to de- 
ider dim the whoſe Land. Mich. 22 E. 4 

„At a Judgement boagainft me who hats Land. and after J fell part of it ,and the 

plaintif in the Judgment bzings Scire facias againſt me, and hath Judgment by 


As tofthe Pro- 


default, and after ſues out an Elegit againſt the Land, the Sherif doth thereupon 
extend the land of the Purchaſoz, who pays the afd of the Court, becauſe the 


whole land was not extender. Wut he was fozced to being bis Audita querela. ite 
Goldsb. Rep. 39 Jowles's Caſe. Querela. 
The bodp is fir to be charged, then the goods and land which remaineth. Mich. 
11H. 7.4 

At a Writ of erroz be bꝛongbt in Lond n to te verſe a Judgment in a Recognfs 


$ance taken befoze theMPafoz and A dermen, and depending this the Plaintif bzings as te the 


an Action of Debt upon the Judgment: in the Common- pleas, and 'a-Demurrer to Court. 
it; It was held, Thot if depending this Demurrer there, the Judgement in Lon- 
don upon the Scirefacias be reverted;tHhat pet the Court ot Common pleas map pꝛo- 
cer, and take no notice ot it. Leon. 1 parc, Caſe 384. ö 

where tuo were bound in a Statute, and Execution is ſacd againſt both, the As to the 
one was taken; and his land delivered; and he had a Capias foz the plainitf againſt Proceſs. 
bis Companton to be art ner of the Charge, becauſe the executton at firſt was ſued 
againſt, them both. Mich. 16 E. 3. exec. 43. N 

If a Stainte- Merchant be againſt two, and one of them is taken the other alſo 


5 ul be arreſted upon his pzater, fozthe Debt is in common. Wut atterwa ds, 


becauſe the Court would not ad jozn ihe parties upon the execution, the Plaintif 
teok a Mrit againſt the heir and Terræ tenant ofthe other. Mich. 19 E. 3. Ex. 81. 
Where fir were bound in a Statute, and the lands and goods of two cf them 
were delivered, and they had a an to the Dherif to deliver the lands and _ 
23 allo 
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slio of the other tour; he returned that they were not to be found, and that the 
Plaintiff vid not come to have deliverance : in this caſe the poztion (ali not be de 
iiveredto the two in execution to help them. But a Scire facias ſwall iſſue fozth 
againſt the Conuſes fo take the poztion, oz to diſcharge the two fog that poztion, Hi!. 
29 E 3.7. Exec. 155 Trin. 29 E. 3.38 exec. 156. And it was holden that he ought 
to help btmſelf by Audita querela; and that without this he map not habe a wzit 
againft the others to be diſcharged. 33 E. 3. exec. 38. | 

InaRecogni- Upon Execution of a Recog::izance ſued, and Non eſt inventus returned, Execn- 


ance. tion was awarded of the reſidue. Ao upon a Statute-Perchant; upon ſuch a re⸗ 
turn the execution all be of the land. 21 E. 3. 49. 
Kervrn of An Execuifon by fozce of an Enquelt is not good unleſs the tozit be returned, al. 


— oe beit it be dulp done; but otherwiſe it is of a Fieri facias. 11 H. 4. 73. Mich. 15 Car. 
. B. R. in Colliford's adjudg. accord, And therefoze the @herift muſt return the 

wait of ertent, and it ſpall be good foz ſo much, albeit the ſame be moze. 12 E. 3. 

Scire facias 117. \ 

Ind therefoze where the Sheriff on a Dfefufe- Perchant, had not delivered 
the Land, it was moved that de might be amerced. Quæce 41. E. 3, Execu- 
tion 39. 

And upon Crecntton ſued of a Merchant acknowledged by Hyoband and Wife, 
the Sherit returnod that he had extended the Land of the Pugband, but had not de- 
fivered it, and that the Wife was dead, who had no Land; and he was amerced be- 
cauſe he had not delivered the Land. Quzre if the Land of the wife ſhall be deli⸗ 
vered in ſuch caſe. Trin 14 E. 3. exec.73. But il an extent be made by the Sheriff, 
the Plaintiff map refuſe the Land untill the body be alſo taken in the ſame County 
oz in another County. Trin. 20 E. 3. exec. 84. 42305 

As to the Pro- The Leva ri facias is to leby the mony upon the Pzofits of the Lands and Tenc- 

1 „ ments, and upon The goods of him that bath fozfetted a Kecognizance, 6c. And 

Leuari facias. this muſt be ſued wi bin. and map not be ſued after the year is pat alter the day ol 

i papment of the monp upon a recognizance, 03 after a Judgment, but there muſt ga 

Sire fatiat, fozth firſt a Scit e facias to the Defendant, to ſhew cauſe why Eceaution ſhould not 
be done. And in this caſe the Land may not upon this Writ be ſeiſed and deliver. 
ed to the party as upon an Elegit. ; 

If the Dyerif upon this wꝛit return that he hath levfed part of the monp, wh 
he bath delivered to the party; now upon this rerarn, the party which ought tu 
have the many map have a Sicut alias levari ſac ias to the Sherif to leb the re due 
thereof. Ficz 265. H. Plow. 441. Regiſt. orig. 298. 44352, "iq 

— Recogni- Upon a recogntzance ſozſetied no execution wall be by Fieri facias. 22 E. 3. 22 

2 exec 69. | 

ers Execution was ſued of a Statute⸗ Merchant, and the Connſo2 ſhewed an Icquit- 
tance fo: part, and tender of the reſidue, and had a watt to the Juſtices, and upon 
that a Venire facias àgainſt the ATignee and his Aſſignee, and the Conaſee was 
returned warned by Painpziſe, and the Aigne Nihil, upon which by Teſtatum 
Pꝛoceſs (ſued out againſt bim in another County. 13 E. 3. Suggeſtion 13. 

Proceſs. Upon a UW rtt to execute a Statute- Merchant the Debtoꝛ was returned dead, and 
execution ſued againſt the Terra-tenant.,who ſhe wed a Defeaſance with a condition, 
and had a zit againff the Conuſee, and alſo againft the Alienee; the Conaſce ap- 
peared, the ⁊ lienee made default: in this cafe Idem dies was giben to the Connſee 
—_— putting him to anſwer, and anew wꝛit of diſtreſs againft the alienee. Hil. 
15 E. 3. 1 7 

As to the Er. The party may refuſe the land that is extended too high, and put it upon the Ex- 

tendots. tendozs, if he do in time move the court fog it 44 E. 3. 2. extent 11. Ind this re- 
fuſal muſt be at the firff day of the Return ofthe extent, fo2 if he once conſent to the 
extent he comes too late after to pꝛay that the extendoꝛs map hold if. 40 E. 31 26. 
15 H. 7.15. But where it is granted, he ſhall have a Fieri facias agatnit them. 40 
E. 3. exec. 33 H. 6. 11, Fieri facias 1. | 

The party map alſo refuſe the land, becanſe the Sherif will deliver him but part 
of the land ol the Conuſoz ; foz if he ſhonid accept of that, he ſhall be concluded to 
demand the-whole afterwards. 10 E. 3. excc 84. 
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In cafe where orfendozs upon an Elegic, oz other Writ of Cxetution, £2 1190'2 a 
Recogntzance in Court, do extend the Land too higb, tþey chali not by fozced 10 Extendors, 
take it af the rate as the Extendoʒs of Land fog Greeutfon« upon a-Itatue-Per- 
chant; Staple, oz Recogntz ance in nature of a Statute-Siaple thall be. tendloe's 
Rep. 15. Ceokupon Lit. 290. Yelverton 55; . | 

As tothe Elcgic and the execution therecf, in this place lake theſe Caſes: - As to the Pro- 

1. Thot by the one ball of all the land to be dellbered is meant, balt the tand that en 7 £/cgir 
the Cognizoz 02 Defendant had at the time of the Jadgment given, oꝛ Recognt- ee be exc- 
zance entred into. Cook 2. 395, - antes 

2. That the Sheriff map by this wzit extend a Leaſe foz years as ho doth Fee- 
ſimple tan», and not (ell tt as goods, Cock 2 part lat. 394, 395. Brownl, and 
Goldsb. 1. 38. | 7 

3. That tt t wo recover againſt one, and ons of the two hath an Elegit and the 
motetꝑ of the land delivered to him, and alier the other ſucth an Elegic 3 in thts caſg 
be that laſt ſueth can have but a motcty of what was left alter the firſt Extent. 
Crook 3. 482 483. | | 
4. IA one feiled of White-acre, Black- ac e, and Green- icre enfer fnfoa Statute, Extent upon 
02 bath a 3 udgment againſt him, and then he enfeoffeth A of White. acie, and B of Patt. where it 
Black- acre, and keeps Green-acre io himklelf.; in this caſe the Connſee oz Plaiatif . 
may have his execution upon the motetp of Green- acre, and not meddle with the 
other two acres, tt he pleaſe: but he may not in ſuch a caſe extend a moſety only in 
the hands of one of the purchaſozs, but he muſt cx:end a mviety in the hands of voth 
of the ptarchaſo2s, and of all the reſt of the land ſubjed to the execution ; fog: if he 
leave out any cf it, the party grieved thereby will have his remedy, and avoid the 
Execution by Aud ita Querela 3 fog twhere the & ooks ſay each Purch«(02-thall have 
Contributton tn that caſe, it is intended, that ſuch Extent ſwall be avoided of that . gugre- 
part, and ail the land ſball be extended and egually charged. And ſo it is in this caſe 
where Green-acre ſhall deſtend to an Heir, there the Conuſee map extend oni the heir. 
moicty of this acre in the hand of the beir, and not meddle with the two acres in 
the hands ofthe purchalozs, if he pleaſe. But where there be two 0z moe Conu- 
ſozs in a Statute, ec. there the lands of them all, and not of one of them, are 
to be extended. Cook 2 part tt. 396. 
5, The extent upon an Elegic muſt atwaps be by 3nquiſiffon and Aer dic. 

6. In eberp Elegit the Sheriff is to ſet out a moiety diſtinctly, unleſs they be te. 
nants in __ and in that caie he muſt Hew the ſpectal matter. Browal., and 
Goldsb, 1. 38. | DONT . | 

7. Execution map be by Elegit in an Ition upon the & aſe againſt an nn-beeper, 
and foz hue and cry not parſaed. 43 E. 3. 11. N | p | 

8. E xecu ton of a Recogntzance by Elegit is good, 44 E. 3. 1 1. exec, 35. And Part: 
of what {ands if thall be, ſee 16 E 3. exec- 47. | | . 

9. Elegit returned tha the party had but two marks Rent, the plaintiff pꝛays a Capiat. 
Capias, and the opinion was that he honld habe it . But if the Dekendant be ta- 
ken fo2 the Kings Fine, and the Plaintiff pꝛap that be may continue in pꝛiſon fog 
him, ec. he ſhall not have an Elegit afterwards, tf the party do not die in pziſon. 
45 E. 3. execu. 52. - | 

10, The Tenant by Elegit ſhall have the moictp of the Lands by metes and 
bounds, end ſhall not bold the land pro indiviſo. 32 E. 3. exec.67, But ſee where 
Execution wos made of the motety, and the Sheriff and the Executozs who reco- Act ofthe 
vercd the debt ol their Teſlatoꝛ came together towards the Land, and when thep Shbcriff. 
were but a little from the Cloſe, the Sheriff ſaid to them, J here deliver pou ſeiſin 
ofthe motetp, enter into the cloſe, who entred accozdingly; and this was holden 
to be a ſufficient Detſin, and the wozvs were of the motety of the whole. 0 it 
ſeems it may be without metes and bounds. H. 2 E. 2. exec, 119. 

11. One recovered debt fo2 want of pleading, and had an Elegit where the E. 
riginal was bought, and to four other Sheriffs. So of a Sfatute-Perchant. 24 
E. 3. 30. exec, 91. Where not, ſ& 8 E. 2. exec. 240. | 

Elegit ſhall not be upon a Scire facias, Nihil returned, until the partp be warned. 

2 32 4 E. 3. 


# 
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4 E.3-16, execution 99. Kut being warned Elegit doth lie. 1 E. 3. execution 


104. 


Ancient De- 
meſn Land. 


12. Ik one acknowledge himſelf to be indebted in the Common pleas wit bout co- 
ming in by pzoceſs, the par iy thereof ſhall not be ve Elegit; foz the & tatute of 
Weſtm. 2. 19. is, Cum debite fuerit recuperat. ànd this is meant by à d ion. 2 E. 3. 
execution 120. Dee the Statute, foz it ſaith alſo, Vel recognovit, &c. 

13. Execution by Elegit doth not lie of lands in ancient Demeſn. 9 E. 2. exec. 136. 
But execution of the whole wall be by Elegic, as of the motety atone, and the moic- 
ty at another dap. 10 E.3. exec. 37. a | 

14. Ayminiftratozs charged with debt withouf a Derd of the Tcſfatoz,becauſe he 
bimſcif was pꝛivp tothe contract, the Plaintiff did recover, and hav execution by 
E legit of the goods of the Teſtatoꝛ. So it liethef gods (except the gods of the 
Plow) as well as ofthe moiety of the land, and that is by the Statute 40 E.3. 16. 
EXEC. 17. i 

15 Where the gods and chattels of the Conuſoꝛ appear fo be ſafficient to ſatisfie 
the debt, there the Sheriff ought not to make execution upon his land; but this is 
to be done onelp fo: tbe overplus, where the gods and chaftels will not ſatisfie. 
And pet ifthe Sheriſt do otherwiſe, the erecution is god. Cook 2 parc Inſt. 394, 


395. | : 
16. All the gods and chattels are bound after the Teſte of the wzit of Elegit, 
and therefoze after this they map not be ſold by the owner. Brownl. and Goldab. 
1 part, 39. | | 
37, It {wo perſons recover againfk one in debt ſeverally, and he that hath the firſt 
Audgment ſues an Elegit, and hath the moiety of the land in execution, and then the 
other ſues an Elegic 3 in this caſe he that laſt ſueth ſhall have but a motetp of the 


moiety jeft. Crook 3.482. 


Part 1. 


18. It 3 have à Judgment againſt one, and after he acknowledgeth a Statute, 
And upon that Statute (he being dead) his gods are taken in execution, and then 
upon the Judgment a Scire facias is ſued fozth, and after a Fieri facias of the Teſta- 
to:s gods; intbis caſe the firſt Extent of the gods will be god and nnavoidable. 
Goldsb. 1 part 37. 1 

19. It the Conuſ& on a Statute, v3 Becognizance in nature of a Statute, receive 
bis whole vebt by the land, pet map not the Conuſoʒ enter; but where upon an 
» he is ſatisfied, there the Connſoz may enter on bis land. Cook 2 part 
Inft.600, 


——C 
— 
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— 
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Sect. 7. Where the Tenant by Execution ſhall hold the Land over his 


lime, or have a Re-exten!, or a new Execution; and where not. 


Oꝛ anſwer fo tbis queſtion we are to know, That albeit the Common Law be 
ſo, that after a ful! and perfen execution made returned, and of Recozd, no new 
Extent fs to be bad in taſe of inſufficient Extent, E viaton, oz the like; pet now 
this is altered by cer tatn « as of patliament. 2s firft by 32 H. 8. chap. 5. it is 
pꝛodidi d conc: rning Trecutions of Lands, T enements, and Hergditaments, that 
alter ſuch lands, gc. be had and delivered in execution upon a juſt oz lawful Title, 
wh-rewithall the latd lands dc. were liable, tied oz bound at ſuch time as they 
were delivered o2 t. cn into execution, ſhall be recovered, deveſted, taken, oz evicted 
ont of o2 from ihc poſleſſion of any ſuch perſon, qc- befoge ſuch times as the ſaid Te⸗ 
nants by cxccutton.iheir C xecutoʒs oz Aﬀigns ſball have fully levied their debt and 
damages foz be which the ſatd lands, ec. were taken in execution; then eberpſuch 
Recoveroz, Dbligee, and gecognizee, ſhall have a Scire facias ont of the ſame Court 
from whence the fozmer Execution did pꝛoced againſt ſuch perſon oz perſons as the 
fozmer Execution was purſued, their Pers, Trecutozs, oz Aſſigns, to have execu- 
fton of oiber lands, ec. liable and to be taken in execution foz the reſidue of the debt 
0: damages. 
And 


Sect. 7. 


Of a S tatute and Recognizance.” 


And {oz the opening of this Sfatate faketheſe things. 


1. That ſuch as are to be relieved with a new (where they have [off the fruit of 


thetr old) Execution, are all ſach as dave Executions upon 3uvgments,upon Sta- 

tutes- Merchant, upon Statutes- ſtaple and upon Kecognizances, and ſuch Re- 
cognizances as are taken either in the Kings Courts at Weſtminſter, oz by the 
Statute of 23 14,8 chap 6. Cook Inſt. 2 part, 278. 

2. Chat this Remedy lteth p200er'y Where. the Tenant in ex2cutfon is ouſted 
altogetizer, and not where he ts ouſted of part ef the Zandonlp. oz ol a | the Land 
fog a.tiine only, as by a Tenant in Dower, oz dy the Extent of an elder Dtatule, 
oz Leaſe fo2 life oz years; foz in theſe caſes ye is to hold over. Cook 4.64. 

3. That the tenant by Elegit upon Judgmeuts and Kecognizances ts to hold the 


Lands until he be ant wered his Debt, without Miles, Coſts, 4c. But the tenant by 


Statue Perchant, by Statute ſtaple, oz by Kecognizance in nature of Statute- 
ffaple, is to hold the land, 4c. until his debt be paid, together with Piſcs, Coſts, ec. 
Dyer 180. Cook 2 36. F. N. B 131, And therefoze the C onuſoʒ may not enter up- 
on the Conuſee in caſe of an execution on a Statute oz recogntzance after he is ſa- 
tis ſied his debt, till he be alſo latisſtied fog his labours, costs, dammages and expen- 
tes, as he may in caſe of execution by Elegic. - 

4. That this reltef upon this Statute is given fo a Conuſee, that upon the Li- 
berate refyrned thall enter info the Land without any veiivery of the Sherik in 
cale where he is ebided. Cook Inſt. 2 part, 278, 279. Cook upon Lit.290.Cook 4.66. 

5. The Ouſter in this caſe upon the Statute, to give a man a new extent, mult be 
ſuch as is upon a jull and lawſal title betoze, and not after the Judgment, Statute 
pz recognizance, - | 

6. That this remedy is given in caſe where the tenant by execution bath no other 
remedy given him dy Law, foz ſo the Statute expzeſſeth it, by realon whercof the 
recovero2s, oblfgees and recognizances have been clearly (et without remedy, 4c. 
Where other remedy is given to him therefoge, be fs not to be relieved upon thts 


Statute. 


Ind hence it is, thai it part oł the M and only be e vided from the Te- 


nant by Execution, this ſtatute extendeth not to it, foz he is to hold the reſidue till 
be be fully ſatisſled. And if all but one Acre be evicted, he muſt be content to hold 
that à cre withont moze;foz if the Conufee hath remedy in præ enti 03 in futuro {83 
all oz part, this Statute ſh4ll not extend to it. So tt one make a Leaſe fog years 
rendzing rent, the Lcfſo2 doth out the K eſlee, and then binds himſelt in a Statute, 
the Land is extended and deltvered to the Conuſee, and then the Leſſee re- enter; in 
tis cafe he ſhall habe no re⸗extent, ſoʒ he is not clearly without remedy / oꝛ he hath 
the rent reſerved, and the reverſion ſtill. Cook Int, 2 part, 678 679. Cook upon 
Lit. 289. Coek 4. 66. Fulwood's caſe. So it a man be bound to A in a Statute of 
100 l. and bp a latter Statute to B in 100 l. and B ficſt extendeth, and then A ex- 
tendeih and taketh the Land from B. pet B ſhall have no aid of this Statute, foz 
Batter the extent of à ſhall re-enjoythe Land by fozce of his ſoꝛmer execution. So 
if the wife of the Conuſoꝛ recover Dower againſt the tenant by execution, be ſhall 
hold over, and habe no ald of. this Statute. So if a man put out his Lefſee foz 
pears, 02 difeiie bis Lefee foz life, and after acknowledge a ſtatute, und execution is 
ſued againſt him, and the Leſſee re-enter; the fenant by execution after the Lea- 
ſes ended ſhall hold oher, and have no aid of this ftaknte. Cook upon Lit. 289. 
2 part, Inſt.679, 

7. Thai à dminiſtratoꝛs, albeit they be not named in the Stafate, pet ſhall they „ ,, 
have the lame remedy that erecu:ozs have. Cook Init. 2 part, 679. 

8. That albeit ACCignees he not named in the ſfatute thꝛoughout the ſame, pet in 
all places where neccCariip it is to be underſtood of them,chep are im plied. Wut an 
Allignee of parcel of the Land is not within the A. And pet if there be leveral 
Allignees, and thep be all ebided and are out of ail the Land; in this caſe thep are 
wirhin the Letter of the A, and ſhall be relieves, becauſe the whole is taken from 
them. Cock Inſt. 2 part 679. | 

9. That this ſtatute map not be taken literally, but aecozding to the meaning 
thereof; as where the wozds be, Until he, ec. oz his Alligus hall fully and wholly 
have levied the whole debt and damages] if it be ſo that ye aſlign ſeveral parcels 
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to ſeveral SCignces, pet all theſe Iflignees Wall have the land no longer tüen untt 
the wholc debt be paid. Coo, upon Lit. 289. | 1 

10 That whete the woꝛds de Every ſuch Recoverar, Obligee, nd Recopyizes 
ſhall, &c. ] and ſatth that their Trecutozs, Jdminiftratozs 03 à Utans, bat t j as 
omi ited in this material plate; pet the Dtatute ſhall be extended to thiy1,Coo.upon 
Lit, 229. | SE os nn 

11. That ſuch a conffraton is to be made upon the Sfatate, that the pir'p orte- 
ved in an equal degree of miſchief is tobe reiteved, and the ac ts to be ertendeb to 
all perfons that appear to be'grieved. So that ik Judgment and Execatton be award 
ed in the Common pleas, and in a w2it of Trroz tt is affirmed in the King Bench; 
tye Tenant by execution may in this cale upon eviction have a Scire facias ont of 
the Kings Bench fog his relief, fo; there it is not in cqual degree of mtſchicfto the 
party grteved. Et fic de ſimilibus. Where the Statute gives a Scire faciasagainft 
ſach perſon and per lons, Et. that were parties to the firſt Exetutton, their Heirs, 
Executozs, 0z A fligns, &t. this mat not be taken ſo generally as tte letter is. K: 
if ihe firſt eretution were had againſt apurchaſoz, xc. ſo as nothing was liable fn 
his hands but the land recovered ; if this land be evicned from genant by execution, 
no Scire facis ſhall be awarded againf him, his Heirs, Erecuts63zs, o $Aigns* but 
il be hath other lands ſabjec to the Execution, then a Scire facias Heth agatnif'him 
ez his ſigns, but not againſt bis executozs ; neither in that caſe can he'bibe a 
Scire facias tipon this Stat. againſt thefirft webtoz oz Kecognt3o2,becauſe it giveth 
it onelp againſt him, gc. that was party to the firſt execution, his heirs, executozs, 
oz alligns. But if there be ſeveral aſſignees of ſeveral parcels of lands fabjec to 
the execution, one Scire facias upon this Statnte-ſhall lie againſt all rhe 3fgns: 
Coo. upon Lit. 290. Coo, 2 part Inſt. 680. Coo.4 67. aus 

12. That where the wozds be [For which the ſaid lands, &c. were delivered in 
execution ] ff a Diſſeiſoʒ convep tands to the King, who granteth the ſame 'over to 

A and his hetrs, to hold by fealtp and 20 l. rent, and after granteth the Seite 
A dieth 


fo B, B ackno wledge ib a Statute, and execution is ſued of the Heigniozy, 
without heir, and the Conuſee entereth, and is eviced by the Dillciſee ; tn this cafe 
he ſhall have the nid ol this Statate : and pet it is ont of the letter ofthe Law; foz 
the Seigniozp, and not the Tenancy, was deltvered in execution ; but be vas Te- 
nant bp executlon of thoſe lands, and thereſozo within the Statuts. But the Per⸗ 
quifite of a Uillain being evicted is out of the @tatute, foz he is Menantia"Fee 
fimple thereof, and not Tenant by execution. Coo. upon Lit. 289, 300. Coo, 2 part 
Inft. 280, Cco.4,.67. _ , 

13. That there a man doth ſte execution upon a Statute Perchant oz Staple, 
and part of the land ts extended in the name of all the land, which is returned acco3- 
dingly, and the party accepts it; in this caſe he ſhall never have a ne- extent upon 
the reſtdue of the land. Broo:ſe&. 127. 2 

14. That it appeareth by the Pzeamble of 32 H. 8. and by divers boks; that after 
a fall and perfeg execution had ty extent upon Inqutſition returned, and of Netozd, 
there ſhall ne ber be anp Ke-ertent upon any evi ion. But if the extent be inſufft- 
cient in law, there may go fozth a new extent. Coo. upon Lit. a90. Cro. 2:694,694, 
Lir.Broo.ſe&.394, So that tt one accept ot᷑ land upon an execution upon an Elegit 


vellvered by the Sberitf, if the wzit be returned, he may not alter wave it, and have 


a new extent. But otherwiſe it is if he wave it at the day of the return of the wzit 
ol Elegit, Croo. 3.310. And if lands be once extended, and delivered upon a Libe- 
rato, an? he be after eviced ont of theſe lands; in this caſe he may not habe a Re- 
extent. Cro0.2.693,694. oz in caſe where execution is ſo done, and it is ſappo- 
ſed that moze o2 leſs then a motety of the land is delivered; foz in this caſe now new 
execation ſhall go fozth. But the Court may ftay the filiag of the wzit, it it pleaſe. 
C 09. 2 part, 369. 7 
And pet if a man have a Scire facias in Chancery upon a Recognizance taken 
there, and ſue fozth an Elegit uvon it; he may in this caſe wave the execution, and 
have an action of debt upon it. Croo. 3.608; | 
Ik the body of a Conafoz be taken in execution, and the Sheriff ſet him at 
liberty; the Conuſc may notwithſtanding have execution upon the lands of 
= the 
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the Conuſoz. Trin. 31 Elz. Co. B. Linacce and Rhodes, Leon. 2 part, Caſe 117. 

If the Conulee on a Statute (ag Execution, and hath the bovy of the C onuſoz 
this dip in execution, he map the next day ſue Execution of the Lands, and the 
next dap after of the goods. Leonard Rep. Cale 117. 


At one ſue an Elegic upon a Recognizance, and the Becognizoz doth alleage that 


the extent was foo low, and pzap a Re- extent, and habe « Scire taeias, and then be 
oth alleage that the Sheri delivered him moze then the moietp;in this caſe te ſcems 
ho need not ſue a Scice facias, bat ſhall gabe a re-ectent upon the fir matter, and 
it halt be no iſſue whether the extent were well made; but he ſhall not have Aiſle 
of that, ec. to by the Eleg t he might delioer the whole by the name of a motety, 
15 E. 3. exec.17. by Thorp, | 

Chat where Lands are extended bp miſtake, there regularip a new extent or re- 
extent is to be had. Croo. 2.639. | 

If one have land in executfon by an Elegit upon a Jndgment had again a man, 
and the Ring ouſt him by bis Pꝛerogative (oz tbe recoverp of his Debt; in thts 
caſe, when the King is ſatisfied, the party that is Plaintiſf may have a re- extent. 
But this map not be done upon a bare motion; but it muſt be by Scire facias to the 
Canuſoz, to ſhew cauſe hy a Re- extent ſhogld not be granted, and upon a Certts 
ficats that the Kings debt is ſatisſted. Leon, Rep. 279. | 

That if the Tenant by execution bp fozce of 23 H. 8. be evided, he ſhall have the 
like remedp as is pꝛobided by Tenants by,erecatton on a Statute-Stayle, by 33 
H. 8. Coo. on Lit. 290. 

Chat if A recoder againſt B in an a d ion of Debt, and B is taken by a Capias ad 
ſatisfaciendum, and after the Sheriff ſuffers him to eſcape ; in this caſe B is fully 
diſcharg«d, and A ſhall have no new erecation againſt him, foz be bad a full Ex» 
ecution. But otherwiſe it is in the caſe of execution upon a <tatute: Perchant 
there, albeit tho Dherif diſcharge the Body, pet the Conuſee ſhall have execution 
of the lands and goods, but noc of the body. Leon. 2 part, Cale 117. It two be beund 
jointly and fc verally in a bond, and are ſued, condemned and taken in execurion, 
and one of them eſcape ; this will not diſcharge the other, but both their Bodies map 
be in Execution. Coo. 5. 86. a nd if one of them be taken and eſcape, oz the Sherif 
let him eſcape, pet the o her map be taken in execution. Croo. 3. 478. 
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That upon a Nihil returned upon an extent in one County, the Conuſee map per * 


hade erecut ion in other Counties. 16 E. 3. exec. 49. 

That where the Conulee is hindzed of taking of fhe P2offts of the land in e xecu- 
tion by the Ad of God, as bp Fire, Mater, oz the like ; there he is to hold the 
wm ober, and therefo:e is to have remedy by this Statute by ge- extent. Broo, 
Sect. 226. 

2 bat where the ertent after an Elegit is returned ſerved, although the land be 
alter ward eviaed, yet no Re extent may be had in this caſe. Croo 2.388. 

That where one hath an Elegit in execution upon a Becognizance, and he is ouſted 
by the mowcrofa Mile; inthis caſe he hail not be put to his Scire facias, upon 32 
H. 8, chap.  foz that is given in caſe where the Conalee is without remedp, but 

in this caſe he map hold over. Coo. 4. 64. | : 

That where the Conuſee is hindzedof the Fruit of his Execution by his own ac 
M3 negled; fn chele caſes ye ſhall not hold the Land over, neither ſhall he have any 
Ke-extent. And therefoze in caſe where the Debt is 4+ l. and he hath 101. a year 
delivered to him in Execution, by which he map latis ne himſelfin four pears, and 


within that time ye make a Conditional Surrender to the Conaſo7,and enter foz the 


condition bzoken ; he ſhall neither hold aver, noz have anew Execution. Coo. 4. 
66. 82. Plow. 61. 15 H. 7. 15. | | 

That incaſe where a man is taken in execution by a wzit of execution wzongful» 
ly taken out; there becauſe in truth he never was in execution, the pplatatif ſhall 
have a new execution. Velverton 52. 

Chat where a Conuſee is unlawfully and wꝛongkully ejected oz otherwiſe diffur- 
bed, either by the Conuſoꝛ himſelfoz any under dim, oz by a Stranger, in the taking 
of the pzofits ofche Land delfbered to bim in execution; there de map, and muff 


(if he will be relieved) bzing his à dion, and recover Dammages. Ind A cov 
am- 


260 


art 5. 


By what pre- 
ceſi. 


E adias pre hn 


bance by a fozmer Statute. 


--Of a Statute and Recognizance. Chap. G. 


Dammages ſhall go towards the ſatistat ton of bis Debt ; loz in this caſe, and fo; 
this diſturbance, be ſhall not hold the Land a dap the longer, becauſe the law gives 
him another reme dy. Coo. 4 66.82. 

That where execution is ſard, and the Lands of one of the parties are taken in ex. 
tent, and delivered upon the Liberate, and actepted; he map not now hade another 
extent againft the others Land. Croo. 2 694. 

Chat where the Conulee is hindzed and diſkurbed in his exerution, and the 
Common law gives him remedy by holding the land over after the diſturbance is 
removed ; in this caſe, there he map not habe any new execution oz Me extent 
within this @tatute. And fo he is to hold the Land over in caſe Of diſtur⸗ 
As Where one is bound to A in a Statute of 
100 l. and to B in a Statute of 2001, and B doth firſt extend his Statute, and 
then A extendeth, and taketh away the land from B; oz when the M ite of the 
Conuſoz getteth her Dower upon the Land ; ez one diſſeiſe his zeſſee foz 
life, oz ouft his Lefſee foz pears, and then acknowledge a @fatate, and after 
execution ts ſacd againſt him, and then the [and is delivered to the Conuſee, and 
after the Leſſee foz lile oz years doth enter: in theſe and (ach like caſes the Co⸗ 
nuſee ſhall hold ober, and ftherefoze is not to he relieved upon this Statate. Coo. 
4. 66. 82. Plow 61. 15 H. 7. 15, Coo. upon Little. 299. Brownl. and Goldsb. t 

art 39. 

The E xecutoꝛs of him who had execution by Statute were ouſtes by another 
who had a latter ſtatute, and had a Scire facias notwithſfanding the erecution be- 
loꝛe hav againſt᷑ the latter; ſoz the Juſtices were decetved, and an 2 iſe doth not 
lie. 19 E. 3. Scire facias 12. | 

Cenant by Stafute-Perchant ſhall not ſue him who hath execution bp a latter 
Statufe without Pzocefs of Law, ec: ſo neither Tenant by Elegit. #nd the 
Pꝛsceſs againft them ſhall be Venire facias, not Sci re faci:s, becauſe there is 
no Kecozd upon which, «xc And this was upon Non eſt inventus returned, and 
that the land was delivered fo I upon a latter Statute. 9 E. 4. 24. Execution 
$7. But be ſhall put him out upon the matter. And there he chall have 
Scire facias, not Venire facias. 19 Ed. 3. Execution 25e 22 E. 3. 7. Scire facias 
126. | : 

He which bath a latter ſtatute he weth that the Term ol the firſt who bath oreen- 
tion is expired, and the whole mony levied, and the « onuſoz would not ſue te 
bave the land delivered back, and pzayed Execution againſt the firſt, and ſhe wed 
an Icqufttance of all but 6 |. long befoze, c. he pzaped execution at his peril, and 
bad a Scire facias againſt the G zantee of the firſt Connfee, foz he that is in by 
Judgement may not be put out without pzoceſs. Scire facias 126. 

If a man hatb execution of land in right of his Wife, who dieth, and her Heir 
enters info the Land, the Plaintif hall habe a new execution. 15 H. 7. 16. 

And by Fitz herbert, ifa man hath recovered Dammages oz Debt, and hath 
the party in execution, who dfeth ; thatnow be ſhall have a Fieri ſacias oz Elegit 
of his gods oz lands. F.N.B. 246, 34 H.6. 47. 4 H. 4. 39. 33 H. 6. 48. Danby, 25 
H. 6, 22. 47 E. 3. exec. 41. "NS | 

A was bound to B in 100 J. by Dtatate-Dtfaple certified in the Chancery, 9 E. 
4. and affcr 39 H. 6. a Stranger entred upon him by G2aat of the Bing, 
and after the Conuſoz, in whole Right, ec. died, ſo as the Conuſee could not 
fake the Profits; upon which Suggeſtton he had a new Capi:s, where he was 
taken upon a Capias befozo; but this upon another Certificate. 2 H. 3.7. Exe- 
cution 16. | | 
« Jfthe Defendant be taken in Capias pro fine in Treſpaſs, and the Plaintiff pꝛay 
be map remain in pʒiſon ſoʒ his execution, the plain it not ſatisffed ſhall have an 
Elegic afterward. . d if one pzap an Elegit of Lands, and nothing is returned 
but a Rent, he ſhall habe an Elegit of the ſame. 47 E. 3. exec. 41. See F. N. B. 

246. and Stat. 32 H. 8 c. 5. 5 f 

A man \ſþall not hold the land ober the Term bp Elegit, bet auſe the land was 
deſtroped by Mar, that be could not take the Pzofits. Mich. 19 E. 2. Execu- 

tion 146. 


There 
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There ts alſo (as we have ſhowed). another Statute, which gives a new ere - 
tion in another caſe, which is 21 Jac. 24. vbich pzdvives; that the party e parties 
at whole ſuit any perſon ſhall and charged in execution foz Debt oꝛ Dammages re- 
covered, their erecutozs oz adminiſtratoʒs, map after the death of the perſon ſo 
charged, and dying in execution, lawfally ſue fozth new execution againſt toe lands 
and ienements, goods and chattels of the perſon ſo veceaſed, in like manner as if 
ye had never been taken in execution. And foz the opening of this Statute, take theſe 
Caſes following. ö 

If the Delendant in an execution foz Debt 0z Dammages be taken in execution 
hy his body, and die in execution, as to anp execution upon the body it is gone: but 
the Plaintif map by this Statute have erecatton of his lands oz goods. But whiles 
he hath and defaineth his body in execution, he map not have any executton of big 
lands 03 goods. Coo. 5, 65. 85. 86. Hob. 53. 69. | 

Ey thecommon law it ſeems, that if a man had been in execution by Capias, 
gt diod, that the Plaintif might have had a Fieri facias agataſt his goods. 

® LR. 246. 92 5 

If the Eonuſo; of a Statute. Merchant oz Staple die in P3iſon, pet his Lands 
and Goods ſhall be extended fo; the debt. Cook 5, 89. | | 

If ene recover debt, and outlaw the defendant after Judgment, and he is taken 
upon the Capias utlagatum, and dies in pziſon befoze ſatisfaction of the Debt; in 
this caſs the plaintif thallnot have a new execution. Croo. 3. 850. Sed quzre, if 
de ap not now have execution of his lands and goods by this new ſtatute of 
21 JaC, 

If tho conuſs2 die in execution, pet the conuſee map have erecution of his land ; 
as where the Dberiflets him go at large, ic. But it he be taken in exeention upon 
a Judgment, and die; this, as to perſons, is a diſcharge foz ever. and pet it two 
be taken in execution, and ane of them die; the other ſhall fill remain in erecatt- 
on. Cook 3. 85. 33 H. 6. 48. | 

If the executoꝛs of a conuſee of a Statute ſue execution, and upon this watt the 
death of the conuſoz is returned, and alſo Inquiſition found of an extent ofthe man- 
noz of B, ol which he was ſeiſed the dap of the Kecognizance entred, and doth not ſap 
of what e ſtate he was ſetſed; in this caſe the execnutozs, 03 the executo2s oferecu- 
925, if thep have received no pꝛoſit of B, may habe a re-extent, although a Libera; 
te be exetuted; foz the effate muſt be found. Dyer 299. - 

If the Connſo2 die in execution, yet the conulee ſhall have execution againſt bis 
heir foz bis land. Leon. 2 part, caſe 117. 

It two be taken in execution, and one of them die in pziſon hefo:e ſatlsfaction 
made; in this caſe he ſhall ha be no new execution, but the other ſhall remain in 
Pꝛi on. Croo. 3. 850. | 
- Chat bp the wozds of the @fafute it ſelf it is declared, that it Hall not extend to 
land ſold bona fide after the Judgment given, when the mony raiſed thereupon 
is paid 02 lecured to be paid to creditozs in diſcharge of due Debts. 21 Jac. 
chap. 24. | 

Dee moze (03 Re-ertent, Yelverton. 179, 180. Leonacd 2 part, caſes 65. 167, 
203. Croo, 3. 506. 597. 206. 46, 47. in Sex, beloze. 
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Sect. Whereth: Conuſor, his Heir, or an Alienee, or Pur chaſor, 
ſhall have Contribution upon a Statute or Recognizance, or not. 
F the Conuſo2, after he hath entred into a Statute oʒ Recognizance, ſhall convey 


away his land to divers perſons, and then the conaſe* ſue execution ofthe Sta- 
tute upon the lands of one of them, 02 upon ſome, and not upon all of them 3 in 


this caſe he 92 they whoſe lands are taken in Execution, may by au Audita querey 4 


la oz Scire! facias habe Contribution from the reſt. 
M herein theſe things are to be known, 


Tag _-©- . Thi 
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ndita quere- 
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1. That the conuſoz himſelf oz his helr ſhall not babe contribution from the 
Purchaſoz ; and the Meir of him againſt whom a Judgment is atven ſhall not have 
contribation againſt the Terrz.Tenant: and therefoze if he ſell part ofhis Lands, 
and keep part in bis hands, and the cenuſee ſue execution of the lands only in the 
hands cf the conuſoz oz his heirs; in this caſe neither he noz his heirs ſhall have 
any contribution fromthe Purchaſozs, as they ſhall have againſt him. Plow. 72. 
Jenk. Cent. 1. cale 69. Ind one heir ſhall have contribution from another: ano 
therefoze if one be ſeiſed of two acres; the one in % urrough-Engli the other of 
other land, and he enter into a Statute, and die, and he hath but two Danghters,and 
Execution is ſued upon the land of one of them; in this caſe the ſhall have contriby- 
tion from the other. So where ſome land doth deſcend to the Meir of the part of the 
Father, and ſome to the Yeir ol the part ofthe Mother. So in the caſe of the par- 
ceners. ſenk. Cent. 1. caſe 69. Bulſtr. 2 part, 16, 17. Plow. 72, Coo. 3. 13. 126. 
But the conuſo2 himſelf, oꝛ his heir, in the cale of a Statute oz Kecogntzance, no3 
the heir of htm againſt whom a Judgment is given, map not have contribution a- 
gainſt a Terræ· Tenant oꝛ purchaſoz, albeit he come in without couſideration. Coo. 
3. 11. See Croo, 1. part laſt publiſhed, 506. Bulſtr. 3. part, 3e6. Winch. 20. 23. 
And pet ſee Broo. caſes 71. where it is ſaid, T hat if the conutoʒ die, and the conu- 
ſce ſue. execution againſt his heir, that he (hall have contr ibution of the Feoffee, as 
everp of the Feoffees may have againſt the heir. It one be ſeiſed of Lands in Fee 
in the Counties of A and B, and enter into a Statute 03 R ecogntzance, and the 
conuſoꝛ die, and then the cognizee dieth alſo, and his executoꝛ doth ſue execution of 
the lands in 8 only, and hath execution, and after the heir doth ſell theſe lands; in 
this caſe the Wendee ſhall habe no Contributton. Ind ſo alſo it ſeems the Law 
is, if the heir ſhall ſelt the land fo divers, and one of the purchaſozs appear fo the 
Scire facias, and tbe Judgment is given againft-bim, and he afterwards ſell the 
Land; in this caſe the Aendee that! ha ve no rontribution. Plow. 72. Cook 3. 
12. 6. 22. 

2, If there be divers Conuſozs; they and their heirs after them are to be equally 
charged, and the whole charge is not to be red upon one ot them: And pet if ons 
of them, alter a Recognizance entred into, infeoff the King of his Land by Deed 
inrolled, the other two wall be charged, and this land diſcharged ; but perhaps by 
Petttion to the King they may have contribntton. Jenk, Cent. 1, caſe 69. | 

3. wut one Purchaſoz ſhall babe contribution from another: And therefoze if 
the conuſoz ſell ſome of his Lands to I S, and other lands to 1 D, and the Conulece 
ſae execution only ot the lanes of 1 $; he in this caſe ſhall have contribution againft 
1D Cook 3. 12. 6. 22. So one purchaſoz ſhall have contribution againſt the Co- 
nuſoz oz his heir: and lo in the caſe of Aoucher. Cook 3. 11. | 

5. The Feoffee of the Purchaſoz, the Feoffce of the heir of the tonuſoz, the Fe. 
oftee of the Feoffee, and another feoffee, all have contribution of the heir of the 
connſo; : But the feoffee, o2 the connſec by fine of a Purchaſoz after the extent ere- 
cuted, map not have this writ. Bulſtr, 2 part, 16,17. 

5. But in allcaſes Where it is ſafd. The one purchaſoz ſhall have contribulton 
from another, ] it is not hereby intended, that the reſt Chall give oz allow him any 
thing by way of contribution; but that the party whole lands are extended map 
bp Audita querela oz Scire facias (as the caſe requireth) defeat the execution, and 
thereby be reſfozed fo all the mean Pꝛoflits, and fo2ce the conuſee to ſue his execu- 
tion upon all the land, ſo that the land of every one of the Terrz-Tenants map be 
equally extended. 


— —— — — 


Sect. 9. What a Tenant by Statute or Recogmizance may doe. 


that bath land delfvered to him by a Liberate upon a Statute, map not 
Imake a Conditional Surrender to the Conuſoz, and enter foz the condition 
bzoken after the time of the extent incurred: as where land of ten pounds a * 
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is delivered in execution fo; 40]. which will be in faur pears, the Conuſee by ſuch a 
condition map not enter after the four pears, ſoꝛ he muſt take the Pꝛofits pꝛeſent ly. 
Lit. Broo. ſect. 226. 

Jf a Wood be velivezed, the Connſe map not fell it. but he may take the Ber 
bage; and an account doch not lie, becauſe it was delivered to his own ule. 21 E. 3. 
16 Sci re facias 111. | 

The Tenant by Statufe- Merchant if he be cviced may have a Mrit of Novel 
Dille iin, and a writ of re diCeifin alſo as ofa free-hold. See chap.s. ſect. 1. | 


| INT — 


— 


Sect. 10. Where a Statute or Recognixance or the Execution the reof, 
may be avoided or ſuſpended in all, or in part, and How. 


„. this qneſt ion theſe things are to be known, 1. That a Statute oz Re. 


cognizance and the execution thereupon map be diſcharged foz divers cau- Part r. 
ſes and by divers ways, as by Defeaſance, Releale, pziment of the Money, Debt ÞY purchaſeor 


and Dammages, oz tue reſidue thereof unlevied, delivery of the Statnte, purchaſe of 
part of the Land by the Tonuſee, oz the like. It᷑ the Cognizee purchaſe any part of 
the Land of the Cogniz0z after the Statute 03 RKecognt3zance entred into; this will 
be no diſcharge of the &tatufe o2 Recognizance, but the Cognizee map have exe⸗ 
cutfon not withſtanding of the lands that are left in the hands of the Cognizoz. oz ' 
ol his body, oz gods, oz all of them. But if the Cognizee purchale parcel of the 
land, and a ſtranger another parcel ; in this cafe the lands purchaled by a flranger 
hall be diſcharged of Execution. And if the Cogntzee alter execution ſueo purchaſe 
any part of the land, oz the Fee-ſimple of all, oꝛ any part of it doth deſcend upon 
him; by this the whole execution is diſcharged. and if the Cogntzce purchale all 
the Lands of the Conuſoꝛ, by this the execution as to the land is ſaſpended ; but thts 
is no diſchirge as to the body and goods of the Conuſoz, foz they are ſubject to 
executjon (fil. Plowd. 221. Broo. ſect. 193. Cook upon Lit. 150. 5 H 7. 25. And 
i the Conuſee re. cnfeoff the Cognt30z again, the ececution map be revived again 
againſt ihe lands ot the Con oa, ſo that they will be ſabje& to execution again, 
whether they do continue in his hands oz be ſeld a wap to others. So alſo if the 
conue2 cnfeaffa ſtranger at er he doth purchaſe the land, and the ffranger doth 
' enfc off the Lonuſoz; in this caic alſo the execution will be revived, and the Land 
ſhall as w 63 ſub jed thereunto, as it was befoze. Coo, upon Lit. 150. 5 H.7. 25. 
Broo, ſect. 293. 441. 

It the « onuſeʒ being ſeiſed of land in Feelevie a Fine of it fo the naſe of himſelf” 
foz Life, part ot it to another in Tall, the reſidue to the Conuſee in Fee, by this the 
Otatute is viſcharged, Crook 3. 759. And if Leſſee foz Life make a Leaſe ſoz pears 
rendzing a Rent, and akter enter into a Statute to 18, and then enter in o another 
Statute to 1 D, and after he doth grant his eſtate to 1 $3 by this the erecutton of the 
Statute made fo | is ſuſpended : add therefoze daring the ſuſpenſion it ſeems ID, 
. albeit he be afcer in time, map ſae, and have the rent fn execu tion. Harrington's caſe. 
Paſch. 19 Jac, B R. It a Conuſoꝛ ſeiled in Fee of land levie a Fine of it to the uſe 
of him ell toʒ lite, and of part of it after to 15 in tail, and of rhe reſt to the Conuſee 
iu Fee; this is a diſcharge of the Stat ute. Crook 3. 756. 

It ons acknowledge a Recognizance to another, and after lebp a Fine to him of 
part of his land; his per lou is not diſcharged by this, but he may alter words taks 
bis body foz the Debt. Plo wd. 72. Other wiſe it were if the purchaſe were alter ere⸗ 
tution had. 

If the conaſee purchaſe parcel of the land of the conufoz akter the Stafnfe gc- 
knotaledged, this will be no diſcharge of the Statute againZ the conuloz himſelf, 
but by this the other purchaloꝛs of ofher lands will be diſcharged : but if the conu⸗ 
ſe have the land delivered to him in execution, and after this purchaſe parcel of 
the land of the conuſoꝛz; this will be a. diſcharge of the entire Statute. 11 H. 7. 
4 Lit. .Broo. 293, Crook 3. 736. And pet OY after the Statute did 9 
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the Land. 
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the Connſee ef part of his land, and con beped another part to his Son, and to the 
Wife of the Son fo2 a Jointure ; the Conuſee ſued Execution, and was barred ju 
Audita bꝛought by the Son. Dyer 193- Creok 3. 756. 55 : 
Deſcaſance. 2 Statute 02 Kecognizance map be diſcharged oz ſuſpended by Defeaſance : ag 
where there is a Defeaſance upon it, and this to pap monp at a dap, oz fo doe ſome 
other thing, and the monp is paid, oz the thing done acco2dingly 3 thts is a dil 
charge of the Statute. See after foz Pꝛetedents herein. Ind ifſuch a Sfafate oz 
Kecogntzance ſhall be afterwards ſued againſt the Connſoz, be may be relteved by 
an Audica quærela. Do ff A bind himſelfto B in a Statute of 201. and B ſue exe- 
tutton, and the Lands of A are delivered to him in execution until he ledy the monp, 
and after B doth make a Defeaſance to A by Indenture that if A pay 10 l. by a day 
certain, that then the @fatute oz Recogntzance ſball be void; if this be done accozs 
dingly, the Statute and execution thereupon is defeated and diſcharged. Dyer 297. 
315. Cook 6. 13. 20. EY 
If divers be bound by a Recogntzance, and one of them die, his Meir within age, 
and aScire facias is bzought againft the others; in this caſe the Execution ſhall bs 
ſuſpended againff them all, foz their land ought to be equally charged, and becauſs 
the land ol the one map not be charged during the Nenage of the Heir, the other 
ſhall not be chargeable till bis full age. Jenk. cent. 1. caſe 69. Otherwiſe it is where 
land is recovered by Judgment againft A, and A die ſeiſed, his Heir within age; 
upon a Scire facias to execute this Judgment Age ſhali not be granted. and where 
a joint judgment is had againſt thꝛee in Debt and one of them die, his heir within 
age, the Suit muſt be ſfayed foz all fill bis age. F. N. B. 366. Af a Leaſe be made 
of all the land foz life oz pears after a tatute is acknowledged, and after the 
Conuſoz die, his hefr within age; this land during the leaſe is extendible, terra 
tranſit cum onere ſuo, and this extent ſhall laſt during the Ives and pears, but 
afterwards ſhall be ſuſpended during the Nonage of the weir. Jenk. cent. 1. 
cale 69. N f 
If the Conules of a Sfafnte accept a Kine ok the land to the Conuſoz, albeit it 
be to the uſe of the connſoz and his heirs; this it ſeems doth avoid the Statuts. 
Plow. 349. Bendloe's Rep. 100, 101i. 
Ila Term be taken upon an Elegit foz mony and delivered to the party, and a 
Scire facias is bꝛought to have reſtitution, ſurmi ing that he hath receſved his monp 
out of the pzoffits ; this will not be admitted: but if the party tender the monp be⸗ 
 foze the return of the wꝛit of E. egit, oʒ at the dap ofthe Keturn in Court, he map 
habe an Audita querela, Moors. Rep. caſe 1216. | 
And if one be unduly arreſted on a Statute, as where the S tatute is upon a De+ 
feaſance, which be hath perfozmed, oz the like, he muſt be relieved by an Audit; 
querela. And if one purchaſe land of dae againſt whom a Judgment was long be- 
foze had, and this not paid, the Blaintif in the Judgment hath a Scire facias g- 
gainſt che Defendant, and Judgment by default, and an Elegit, whereby the She⸗ 
rif extends the land of a purchaſoz, who pꝛaps aid of the Court, becauſe all the land 
ts not extended; in this caſe he muſt have an Audica querela, Brownl. and Goldsb. 
1 part, 79. EINE 
Pat :. Ira Conuſee of a Dfafute- Staple purchaſe part of the land, and another another 
— 2e rer part, and the Conuſee cauſe the others & and to he extended, he map have an Audita 
Meer, querela ; he may aiſs habe a Superſedeas to ſtay the execution upon his land. Croo. 
Infanc. 3. 364. Oo ik an Infant acknowledge it, he may avoid it by Audica querela, Ses 
Audita querela. | 
By Releaſe A Statute 03 Recognizance alſo may be diſcharged by Veleafetas ifthe Eognizee 
" Gall befoze oz after the execu: ion thereofreteaſe to the conuſoʒ of the Statute oꝛ Re- 
cogn'zance the ſame Statute oꝛ Recognizance, oz the Debt ; this will be a perpe. 
tual diſcharge of the Statute and the execution thereupon. wut if the & onuſes be- 
foze Execution releaſe to the cogniʒoꝛ all his right in oz to the land, this will not 
diſcharge the fhole execution; foz if be may not ſae execution of the land after- 
wards, (as it ſeems he map, this no!withſtanding) pet map he ſue erecutton of his 
body and goods ; but ſach a releaſe after erecution made of the land will no doubt 
diſcharge the land. And pet ifa Conuſee releaſs all his right in the — to = 
coffee 


Sea. 10. Of a Statute and Recognizanee. 


Feoffee of the £0gniz02 of a parcel of the land; it ſeems this will diſcharge the 
land of execution, albeit it be befoze the Execution ſued that this Beleaſe is made; 
and lo it ig ſaid to be reſolved. Mich. 26. 27 El. See Croo, 2.337. Where an Audita 
querela lieth after a releaſe of all executions and demands. Croo. 1. 155. And a 
diſchargo by parol without writing is good in this caſe ; as where J command the 
&berif to diſcharge one in execution at my ſait, oz it y (ay to him, ſuffer the party 
to go at large. Popham 206, 207. 

Ik the conuſee allign the Stafute oz gecognizance to the conuſoz, oz fo the 
Terre-tenant, by way of diſcharge of the Debt oz Land; it ſeems thts wil be a good 
Releaſe oz Diſcharge of it in law. See foz releaſe Coo. upon Lit. 291. But a ge- 
neral releaſe by the conuſee of his right to the Land befoze any execution made to 
him thereof, will not bar dim of hts execution afterwarns. 45 E. 3. 22. A releaſe 
to one of the conufozs it ſeems will diſcharge them all. 15 E. 4. 5. 26 H. 6. execu- 
tion 7. | 

If the conuſoz in a Statute die in execution, pet is not the Debt diſcharged, ag Ey Death of 
it is in caſe where one in execution upon a Capias ad ſatisfaciendum dieth in pat- the pat ty- 
ſon, Moor's Reo. caſe 1177, where by the common law a man had been diſcharged ; 
but now the ſtatute of 21 Jac. chap. 24. will help in this caſe. Cook 5, 86. Crook 
2 part. 136. 143. foz in this caſe he map habe a new erecation by Elegit c3 gtieri 
facias, Cook 5. Blumfields caſe, 86. Ind ſo it is in caſe ol eſcape. Death is the 
act of God, and ſhall not hurt. But ſee in William's and Cutter y's Caſe, Hob. 60, 
and Foſter and Jackſon's caſe, Hob. Rep. 53, 54, 55, 56. in Hughs's Abridgment, 
page 897. caies 25, 26 Ste Moor's Rep. caſe 1177. it is adjudged to be a dil. 
charge. / 

If the conuſoz ofa Statute be taken in execution and eſcape, this will not diC- By Eſcape. 
charge his goods and la nds. Hughs's Abridgm. 894. caſe 9. And if a man be in * 
execution by his body and lands upon a Sfatate, and zhe Sherif voluntarily ſet 
the conuſoz at large, yet the execution of the land is not thereby diſcharged ; but 
if he go at large bp aſſent of the conuſee, in this caſe the whole execution is di(- 
charged, and the conuſoz ſhall have bis lands again pzeſently. 31 Eliz. Co. B. 
Linacre and Rhodes. Leon. 2 part, 69. caſe 117. And if thzse conuſozs be in exe⸗ 
cution, and the conuſee diſcyarge one ot them; this is a diſcharge of all. Leon. 
Rep. 217. But otherwtfſe it is in caſe of a debt recovered by Judgment; in which 
caſe it the plaintiff fake a Capias ad fatisfaciendum, and have. the Defendant in 
p2ilon, and the Sherif ſet him at libertp ; in thts caſe he is diſcharged : but other- 
wiſe it is in caſe of Execution upon a Statute-Perchant;foz there atheft the Sherif 
diſcharge the body, pet the lands and goods ſhall be ſtill liable to his execution. 
Leon, Rep. caſe 117. Il two be condemned in Debt, and the Body of one in exe⸗ 
tution, who is let go by tbe Shertf, this will not diſcharge the ot her. Croo. 3 478. 
Blofield's caſe, In Paſch. 33 Eliz. Co. B. it was ſaid by Anderſon Chtef Juſtice, 
That it a man be in execution bp his body and lands upon a Statute, if the Dherif 
permit the Conuſoz to go at libertp, yet the execution of the land is not diſcharged; 
unt it he go at large by the conſent of the Conuſee, the whole execution is diſ⸗ 
charged, and the conuſoꝛ (hall have his land again pzeſentlp. Leon, Rep. 1 part. 
cile 313. | 

Ir one that is in execution bzeak pꝛilon, o2 otherwiſe cſeape, the Plaintiſk af 
whoſe ſuit be is impꝛiſoned may ſue the Sheriff upon this eſcape, and recover his 
Debt; hut if the Sherif make a freſh purſuit after his pziſoner, and re-take him be- 
foze the Deot be recovered of him, he is not chargeable: and it is riot needful in 
this caſe that the Sherif purfae him ſo as to have him in view, foz unleſs there be 
ſome notoztous negled of purſuit in the Dherif., if he after retake him, be ſhall be 
excuſed ; andtherefoze if in bis purſuit he loſs view of him at a turning, oꝛ if he e- 

/ cape, and he follows by the track of bis hozſe, oz he get info a houſe and is kept 
therein from the Sheriff, and the Sheriffkeeps Guard about the houſe night and dap 
to re-take him, an) the like, when he takes him he ſhall be in crecutton los the 
plaintiff again againſt his will. And in theſe caſes albeit it be 24 hours alter his 
eſcape, pet it he be re taken by the ©heriffs care, it is well enough; and il ſome neg- 


lea be in the Sheriff in purſuit, pet befoze the Plaintiff ſue he map re- take _ 
; u 
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But if the Plaintif do recover againſt the Sherffbefoze he re- take his pꝛiſonez, the 
Sberiff cannot re- take him after wards, but muſt bzing his action of the caſe againſt 
him. Popham 41. It a man have made an agreement, but cannot come in Court to 
acknowledge it there is a Writ to take the acknowledgment of his agreement coz 
diſcbarge of one in Exetutton at his Butt. 10 H. 4.3. 

If he Conuloz die in execution, pet the Conuſee map have executiod of his land 


acatift his heir; as where the Sheriff lets him go at large. But if one be taken 
in execution upon a Judgment, and die, this is a diſcharge as to the perſon. and pet 
ik t wo be taken in execution, and one of them nie, the other ſhall remain in exetuti- 
on. Croo 3. 850 33H 6. 48. + Lo 

If a Stranger recover the land of the Recognizoz, pet the body Both remain in 
Pꝛiſon: But it the Recogntzee doth ſarrender to dim, this will diſcharge the body 
alſo. 15 E-4.5. And lea there that he muſt be diſcharged be ſutng out ol an Habeas cor 
pus, and after that of a Scire facias, 15 Ed. 4, 5,6. 

Af the Conuſee in a Stalute Perchant bath the body and lands of the conuſoz in 
execution, and then the conuſee ſurrendꝛeth his e ſtate which he hath by the extent; 
hereby the execution of the body is diſcharged, 15 Ed. 4. 5. And he map babe a 
Scire facias 02 Audita Querela fo diſcharge himſelf. Leonard's Rep, 2 parc, eaſe 
117. | | 
A man condemned, and in execution, was remobed by Writ of Pztviledge, be- 
canſe of a Plea de pending in the Common-pleas, and was. ſet at liberty ; which 
was erroneous, but the Party could bave no remedp. 2 E. 4. 8. | 

If thace Connſo2s be in execution, and the Connſee doth diſcharge one of them; 


this is a diſcharge of all rhzce of them. Leon. Rep. 2 part, caſe 117 But if two 


be condemned in Debt, and one of them taken by a Cap” ad fatisfaciendum. and 
after (et at liberty by tbe Sheriff; pet the other may be taken in execution, and is 
not diſcharged by thts Croo. 3. 478. | 

If a Recoanizance have ſome detect in it, asif taken by him oz them that have 
not anfhozity to take it, and it be put in Suit, and the party admit it in pleading to 
be god, he map net after - avoid it. Leon 1 part, 284. | 

Af one being in execution be ſaffered to go at large, and then taken again; pet 
the Court will not admit him to bzing his Andita Querela, unleſs he pay the monp. 
Croo 3. 44. | - 1 

The Caſe was, A bzougbt Treſpaſs againſt B Banco R. and had Judgment 
for 141 Dammages, and 5 |. 10s. Coſts; after B bzings Erroz, and Judgment 
affirmed in the Exchequer- chamber, and 5 l. 10 s. there aſſeſſed foz Coſts, foz 
delay, ac. 4 dtd not enter the firſt Judgment, but in the mean between the firft 
Ind ment and the Judgment in the Writ of erroz he releaſed to B all executions 
and Demands, and pet he ſaed execution fo2 the monp on both the Judgments; 
B b:ovugh: an Audita querela : and it was adj:dged, that he ould be diſcharged of 
the Dammages and firſt Coſts, but not of the Coſts aſſeſſed in the Writ of Erroz. 
Croo. 2.337. | | ' 

To give a new Bond fo the Plaintił foz a Debt due upon a Judgment, will not 
diſcharge him of the Judgment. Croo. 2. 579. t 0. C. 

Ik tbe Tonnſoz be only Tenant in Tall, oz fo2 life, and he die, the land is diſ- 
charged. 5 E. 3. 35. ain 

Jf one of two be in Execution foz a Debt on an Obligation, and he eſcape by the 
good wil! of the Shertf ; this (as it ſeems) will diſcharge the other, and nzejudice 
ytm ok his execution againſt che other, as the Releaſe 03 wiſcharge of the one ſhall 
doe in this caſe. Moor's:Rep. caſe 459. 

If the Tenant by Elegic; his Executoꝛs oz; à dminiſtratoꝛs, be evicted betoꝛe be 
be ſattsfied, he may habe an Aſſiſe; and ſo alſo may the Executozs of tenant hy 
Ptatute Perchant oz Dtaple. Cook 2 part Inft. 397. = 

E he Execution of another by a latter Retoꝛd ſhall not ſuſpend mp execution by 
a fozmer Recozd. 9 Ed. 3. 24. exec. 92. 21 Aſſ. 28. + 

It is ſald, thac a purchaſe of parcel of the land will extinguiſh a Statute oz a 


Recogulzance. Recogntzance. Mich. 22 Ed. 3. execution 8. Jn 15 Car. B. R. the caſe was 


Hopton acknowledged a Statute to Dawes, atterwards conveyed part of the land 
to 
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to the Leoz 3; the Tonaſoz afterwards conveyed the other part ot the Land fo 
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Dawes the Conulee: It was holden (as ts ſatd) inthat caſe, that by ihe putchaſe Extinguiſn- 
of part ol the land by Dawes. the Statute was ortind. See it in Hughes's Nome vent of it.. 


comia, 391. And it is ſaid allo, that it the conuſoꝛ oł a Statute· Staple inteott᷑ the 
Father ol the conaſee, and the land tothe Son; that by thts tt is extiina: But o. 
thers againft this. Mich. 35 H 6. See 1H. 7. 16. 21 E. 3. 16. wut the con 


is ſaid to be adjud ged ol a purchale in Erro2,45 E. 3. Error; eſpetiall tft be a re- 


purchaſe. 
F If the connſoz infeoff the conuſee of parcel-of the land, anda Stranger ofanother 
parcel, oz a Stranger Art, ano afterthe conuſee ;'by this the land in the hand of the 
Stranger is diſcharged: So if te Conuſee tnfeoff a Stranger of parcel. x ut if the 
tonuſee do purchaſe parcel, and of that doth Tte-enfeoff the conuſoʒ, and be thereof 
doth tnfeoff a ſtrauger, pet the conuſee (hall have executton ot it. ; H. 7. 25 Plow. 72. 
14H. . 40. 13 H. 7. 6. 22. 25 E. 3.51. 45 E.. 22. | 

Where the land of the conuſoz comes into dibers mens bands, and part deſcends 
to the Conuſee, it is ſaivby ſome the Debt is gone. 34 Aff. 15. Aſſiſe 318. Quære. 
pigot Pot dontel ved, that he might pet have execution ot the body und goods. But 
it is held, That it the Father and a Stranger be boumd to the Don in a Recognt- 
zance 03 Statute, who hath exccution of the land, and the Father” dieth, ſo that 
purtel of the land vefcends fo the Don, that the whole Stafute'oz Recogntzance fs 
vikcharged. Mich. 15 F. 4. 6. | Is | 

One came by Cap' urlagatum, and pleadeda bad Plea, and wund Mainpziſe to 
purſqe if, and did not appear at the day; a Cap' pro fine went agaiuſt the Pains 
pernozs, and a Capꝰ utlagatum againſt the partp. 2 E.. 11. Outlawry 33. 3 

If a man take execution bp part in divers counties, and the party is taken in 
dne, and he pꝛapeth that part; yet this is no difeharge of the-Refidne. 16 E, 3. 
exec. 45. And tf the Yherit bad taken him by Pybeeſs'befoze the Appoꝛtionment, 
as at the firſt Capias upon a Statute Merchant, there he may keep him in Pzilon, 
notwithſtanding the payment! alter made of a part. F 
It one have the body inexecatton foz Daumnages, the party may come ſeven 
pears utter, and acknowledge an agreement made wild him, and the other thall'bs 
difcharged without Scire facias o other Pꝛoceis: And the ſame law is upon a re⸗ 
cognizance oz Statute. 805 * r CON 9 
At a Capias upon a Statute, if the Sherff return a Non eſt inventus, and upon 
another Certificate he is taken upon a Capiis: tbis ts without Warranty, pet the 
party hall not be ſet at liberty. 28 E. 3. 91. exec. 93. | 
' ® recognizance oz Statute that voth commence wfthout p2zoceſs, may be dif- 
charged votthout P2ocefs. But otherwiſe it ts of a recovery which is by Pꝛorels⸗ 
And pet tee 30 E. 3. 18. Suggeſt. 13. | 

One was in the Fleet fo erecution of a Statuts - Merchant, he alter bzonght an 
appeal of the death of his Bzother, and was committed to the Marſhalſey, being 
iu the King's Bench; this was a diſcharge ol the executton. 18 E. 3. Outlawry 47. 

It E rerution be had upon a Statute· Perchant of parcel of the tand of the Cos 
miſoz, in the name of all bis land; in this cafe he hall never extend upon the reit of 
dis tand. 22 E. 3. 14 

See foz this moze under Audita querela. 
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Sect 11. Of a Defeaſance. 


Ekeaſante, infetum reddere quod fact um eſt; this ſignifies in our Nato D:cfeaſance 
nothing but a Condition annexed to an Ad, as to an Obligation, Recognt- r. 


zance Statute oz Judgment, which being perfozmed by him chat is bound and 
chargeabie by the An, the Act it ſelf ts diſabled and made vold, as if it had never 
been made oz done: ànd this is moze pecullarlꝑ and pzoperly applied fo ſuch on- 
ditianal Inſtruments as are made in Defeaſance oz avoidance ot Statutes — Re- 
cognzances 


What As 
done may be 
avoided by 
this, and how. 
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tognizances, at 03 affer the time of entring into the ſamo. It differeth from a 
condition in this, That this is always made at the ſame time that the D eed ts 
made. and annerev-to it, and is commonly inſerted in the ſame deed : but that ig 
al ways made in a deen bye it ſelf, and fo: the moſt part after the deed is made, ez 
A done, to which it hath relation. 

To ſpeak to this ſo much only as may ſerve ta our pzeſent purpsſe, as it relates 
to commonafarances by matter of Recod, take theſe things. 

1. That all ſuch things which are executoꝛy being created, theſe map, by conſent 
of all the parties to the creation of it, be defeated: ſo (amongſt others) Bargains 
and Sales, Statures, Recognizances and Judgments : foz it is a rale, Tyat in ali 
executory things that are made and created by Deed oz by Recozd, the. ſame thing, 
by the conſent of all the parties to the creation of it, map in the like wap be defeat- 
ed and avoided. Nihil eft tam conveniens naturali æquitati quam quod unum quod- 
que diſſolvatur eoligamine quo ligatur. Cook upon Lit. 236. Plow, 237. 193. 
Cook 1. 112, 113. 21 f. 7 23; Cook 1. 70. 

2. But to make this a good Deleaſante, theſe things are requiſite. 

1. That it it be eodem modo, it muſt be avoided by ſome à & oz Inſtrument in 

wziting as it was created ; and therefoze a Parol agreement fo avoid a Sfafate, 

Becognizance oz Judgment, will not be good; and pet perhaps ſuch an agreement 
wozds of mouth only may give the advantage of an action, oza Chancery Duff. 
muſt therefoze bo by deed ; but whether the deco of defeaſance be Indented, oz 

Poll, is not material. Cook 1. 114. Broo. Defealance' 12, Fitz. Bar. 95. 

Flow. 393. | | 6 

Chat if it recite the Judgement oz Statute, as it is fit (although not neceſſary) 
it Could, care muſt be had that it be recited truly ; foz if otherwiſe, it map be void. 
As therefoze it a Defeaſlance be made of a Statute 03 Recognizance, recited to be 
made 10 Maii, where fn truth it was made 1 Maii, it will be vold: ſo if it recite a 
Judgement as of Hillary Term, and in truth it was in Baſter Term. Plow. 393. 
Cook 1. 113, Wo | | 

3- It muſt be made between the ſame perſons that were parties fo the crea- 
tion of the thing to be done: and therefoze if A enter into a Statute to B to pap him 
20l. and B make a defeaſance to C, that if C pap him 20 l. the Statute to B ſhall 
be void; this is not good. 14 H. 8. 10. Broo. Eſtrange al fait 10. And pet if a Sta⸗ 
tate be made tothe Þusband and wiſe, and the husband alone join in making a De- 
feaſance ; this is good Defealance. Broo. Defeaſance 3. 

4. That it be made at oz after the time of the creation of the thing to be defeat- 
ed, and not befoze it: and therefoze if A grant to B that he will enter into ſuch a 
Statute to him: if he will give him a Defeaſance to ſuch a purpoſe; this cannot be 
a good Defeaſance. 2 nd pet if the Date ofa Defealance be befoze the Date of the 
Recognizance, and it be delivered after the recognizance, it map be good enough. 
Broo. Defeaſance 5. Dyer 315. | 

5. Chat it be made ofg thing defeaſable 3 and ſo is a Judgment, Statute 03 
Retogntzance : and ſo it map beagreed to be upon papment of a leſs ſumm thenthe 
ſam in the Statute oꝛ Judgment, oz by the not diſturbance of the execution of the 
willof IS. oz by the making of a good eſtate in Land, oz by the quiet enjoyment of 
land bought, oz the like» Fitz. Bar. 71. 20 H. 7. 24.241 H.. 32. 

6. And it is belt done befoze the execution of the Statute, gc. And yet il the 
Detealance of a Statute come after the execution, and be thus, [ That if the Co- 
nuſoz pap ſo much monp, then the Statute ſhall be vold, ] it is beſt to adv theſe 
wo2ds in the defeaſance, | That then tye ſaid Statute and the execution thereof ſhall 
be votd. | Broo. Defealance 7. . 7 

And thus, it ſeems, a Defeaſance map be after a Defeaſance, oz one Defeaſance 


. after another ; and regularly in that caſs the laft will tand. Paſch. 8 Jac, Co. B 


Agreed. 
But ſee moze foz Defeaſance, Yelverton 38. Croo. 2, 13, 
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Set. 12. How a man may have his Land again wh Fx:culion 


pon a Statut?. Oc. is paſt, 


TY land of a man was extended upon a Statute-Staple of 100 J, and by the 

extent returned it appeared to be 100 l. in value, and ſo was del bered; and 

after the pears paff, the E onuſoʒ ſhewed the ſame in Chancery, and had a Scire 

facias without any other ſurmiſe. A ut in caſe where he comes within the pcar, ans 

fheweth that the conuſee is ſatisfied by ſome caſualty ; this maſt be ſHectally al- 

iedged, otherwiſe he may not have a Scire faci:s, as he map in caſe where he ſhews #c#7* facias, 

that he hath tend2ed the monp, and the other refuſed it. and that now he is ready 

to pap it: Foz if ſhall not be intended that a Conuſ:e is ſatisfied till his time is 

expired. 2 nd it is ſatd, that after the time is out, the pariy is not to have his tand 

again without the ſaing out of a Scire facias; foz it may ve the Conuſoz hath cauſe 

to hold over the term. Wut in after. times it came to be an opinton, t zat where the 

Conuſee hath levied his debt, and the time is out, that there the Conuſoz mp 

enter. 2 H. 3. 7. Exeeution 17. Paſch. 32 E. 3. Scire faci's 101. and a man 

may not have a Scire facias within the term upon a bare Suggeſtion that he hath 

paid all the debt, noz may the lands be re⸗delivered after the debt is paid, till the 

Colts and Charges alſo be patd, if it be upon the crecution of a Statutc-Ver- cone a-4 

chaut : And without Coffs and Charges the Conuſee is nat bound to take his mo- Daumages. 

ny in Court, if it be tendzed there. 29 E. 3. 36. Suggeltion 15. 46 Aff. Scire fa- 

clas 134. 

-- See 18 E. 2. execution 144. where à man could not babe a Scire facias fo ac- 

connt, and fo deliver the land after the term: but withia the time, it was he'd 

tlearip he might bade a Scire facias fo account; and this is in the nature of a Ve. 8.ire ſaci as. 

nire facias: but he may not have both within the term, becauſe he is not then in- 

tended to be ſatisfied. and there the 3 flignee had a Scire facias againſt the conu- 

ſee, and that upon a Suggeſtion that he was ſatisfied by caſualty, and ſhewed how. 

32 E. 3. Scire facias 101, And agreed, that he (hall have a Venire ficias to acs 

count, 82 a Scire facias-in the nature of a Venire facias, upon a Duggeffion onely 

that be is ſatisfied by caſualty, without putting the mony in Court; but the ſame 

Hall not be to deliver tye land. 29 E. 3. 1. And where one had ſuch an execution, 

the conuloʒ did furmife that be had levied the whole Debt with Colts and Char- 

ges, with 41. over, and pꝛayed a Scire fa cias; and the ſame was granted to have 
the land again: but foz the Pꝛofits, he could not have any thing but a Venire facias 

ad computandum; and there it did not appear to bs within the time, oz after a 

Suggeſtion made. 18 & 19 E.3. 

In 16 E.z. Waſte 110. One that had the Molefp of his land cxfended by Elegic 

ſhewed the monp in Court, and that the other had felled ſo many Trees, and pꝛay- 

ed a Scire facias, that he might be o2>ercd te receive his money, and reſtoze the 

land, and to account fo: the Trees; and it was granted. | 

But Stone ſaid, That this U rit did not lie to fozce him to account, but fog that 

he was to have an I'tton ot the Cale: and that if a Wood be delivered in execu» 

tion, the Conaſce map not ſell i t, bat he map take the Herbage: and that an àc⸗ 

count doth not lie, becauſe it was delivered to his own uſe. 21 E, 3. 16. Scire fas 

cias 111. See F. N. B. 58. where he conceives a Venire facins ad computandum 

lieth: and he alſo thinks that WM aſte lieth. 

The Conuſoꝛ ofa Statute ſaid within the term, that the Conuſee had levied all 
the m ony but ten pounds, and that he put in Court: whereupon it was held, 
that he ſhould habe a Scire facias to have his Kend again, and to account as Well 
as upon an à cquittance ſhewed, and that upon Elegit; oz he may enter. 47 E. 
3. 11. Scire facias 96. 46 Aſſ. Scire ſacias 34, 21 E. 3. 16. 47 E 3. 25. 44 


Account. 


3. 14. 8 i 
Ir he who hath land extended bp Elegit hath cauſe of Reozptont, &c. upon SuJ- 
geftion thereot he ſhall habe a Venice facias, and not a Scice facias, fo2 the delap, 


15 E. 3, Scire facias 16 And foz that reaſon it was doubted if a Szire facias 
e B b b ſbonld 
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ſhould i ſſue upon a Suggeſtion that he had a watdſhtp faln, ic by which be had levi- 
ed his monp. 15 E. 4. 5 22 fl. 6 56, | 

3 nd note, that ene feoffce ſhall ne der have a wꝛit fo delfver the land of the other 
pro rata, without ſuing an Auditaqnerela againſt him; foz every one ought to an- 
wer; but the conuſee map ouſt all the Feoffees. ff he will, without 2 nſwer, xc. 33 
E. 3. Audita querela 38. But upon a Recognizance acknowledged in the Com- 
mon- Pleas, one feoffee ſhall have a Scire facias without ſuing an Audita querela, 

5 E. 3. 24. exec. 40. 13 H. 7. 22. 

Upon Execution ſucd againſt one leoffee ofthe Connſoz of a Statufe, be ſued an 
Audita querela againſt the other, who appeared and ſhewed an Icqufftance of the 
Conuſee, upon whſch the firſt had a Scie facias againſt the Becogntzee to have 
back the land, and fo anſwer to the Deed. 47 E. 3. 4. Zn: note, the Audica 
querela'{Cued from the CommonePleas, and ur on that from thence iſtued a Venire 
£acias àgainſt the other (coffee, who appeared, and pleaded a releaſe. 45 E. 3. 17. 
Audita Querela 19, Ind Venire facias always iſſueth out of the Common Pleas. 
11 E. 4. accord. | 

Land. was extended by Elegic, and after the. ferm ended the Conuſee came by 
Scire tacias,” and (aid, that he had not levied all the. mony, becanſe the Land was 
impaired by reafon of Mar; and this was holden no Plea to retain the x and, e. 
19 E. 3. exec. 146. 

Tenant by Statute Merchant held over his term by two pears, the Conuſo; had 
a Venire facias ad comput ndum, and upon his default pzayed Reſtitution of hts 
Land, and alſo a Venire facias ad computandum; and he ſhall not habe them goth; 
foz if he teke back his land, he ſhall not habe an account, but the Peans and gg3o- 
fits aſter the term: but he may have the one, oz the other, at his ple aſure. 18 E. 2. 
exec. 144. 

If Tenant by Statute⸗Perchant oz Staple granteth over his E ſtate, and the 
Oꝛantee levy the mony by taſualtp, the Conulee ſhall have a Scire facias againſt 
the S ꝛantee only: Ent if be levy the monp, and afterwards grant his eſtate, it 
ſhall be againſt them both. 50 E. 3. 16. exec. 44. 

Execution of a Statute-Merchant, and within the term the Conuloz ſhewed an 
Acquittance of part, and tendzed the reſt in Court, and had a Venire facias againſt 
the Conuſee and his 3Kignee, tho came at the dap, and the Conuſes not, againſt 
whom a D iftreſs iſged fozth, and Idem dies fo the Aſignee, tho made default af 
the day, andthe Conuſee came in the cuſtody of the Parſhal, and anſwered alone; 
and fo he ſhall have a Scire facias within the term upon a Deed, and that againft 
the Conuſes and his aſſignee, not againſt the Aſſignee alone, fo3 be ſhall not an- 
ſwer to the Deed, but the moneps were delivered to him, ſo that Pzoceſs ſhall be 
againſt him and the Conuſee.: 15 E. 3. Reſponder 3. But the Feoffes put the 
mony in ceurt, and had a Scire facias againſt the Ozantee of the Tenant by 
Statute ſolely, and holden good, and pet both Strangers. 46 Aff, Scire faci. 
a$134. | 

In 15 H.7. it was holden, That the Conuſoʒ ſhonld not enter after the term 
without a Scire facias, but after the pear be ſhall have it without any Sarmile, 
And Town(endheld, That it within the term the Connſoz put the mony in Court, 
oz ſhew an acquittance, that be ſhall habe a Scire facias : But if he do ſurmiſe a- 
ny Caſualtx, as bp cutting of Wood, ec. there be hall not have a Scire facias, 
but a Venire facias ad computandum, with a Surmiſe that he is ſatisfied. 15 
H. 7. 15. 47;Fd. 3. 11. Tut in 22 Aſſ. 43. be entred upon tender of the 
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to the way and means whereby a judgment, Stafyfe oz Kecognizance. o: 1 
A the Execution thercok may be avoide d: whcre the ſame Statute, ⁊c. is good, ET 
and the Execution only crroneous 3 in theſc cafes it is commonly to be avoided by 
M rit ot Erro. Bat generally where the jadgment, Statate, oz Becocntzance it 
ſeif is not good, bat hath ſome defect in ff, as where if is taken by one that bath 
not power fo take if, oꝛ ſt fs not duly ſealed, oz the like; in theſe caſes generally the 
way to be relfeved againſt it and to avoid it is by Audita querela Cro 0.3. 233.319. 
Dyer 35. This thereſo2e having ſo near a dependance upon and relation to our ſub- 
je matter in hand, we ball a little open it by that which followeth. 
That an Audita querela fs a wzit lying where one is bound in a Statate. Per. 44 guc re- 
chant, Staple, oz Recognizante, oz where a Judgment ts given onlp foz Debt oz J. what. 
Dammages, and the party in executton fo; anp debt oz duty in any ſuch caſe, and 
be hath a Releaſe, oz ſome other ſafficfent diſcharge of all oz part of the Duty, oz. 
bath ſome other matter to ſap in avofdance of tie Statute oz Judgment. but hath 
no dap in Court to plead it, noz means to make uſe of it: in this caſe he map habe 
this walt, which is in the nature ok a commiſſion fo examine the equity of the caſe, 
and give relief fo the-partp in danger by tbe ertremitp like to befall him from the 
rigour of the Law in it. Coo. up. Lit. 290. Marfh. 63. 69 Croo. 2 648. 
Tbe P3zocecding herein is moſt pꝛoperlp in the Chancery. 3nd there firſt by Ve- The procce- 
nire facias, with an Alias, and (as ſome ſap) bp Pluries upon a Nihitreturned: divg in 11. 
and if the Defendant do not then appꝛar, by a Diſtringas ad audien dum Judicium; 
and upon default herein a judgement ts given. And upen wail given to pꝛoſecute 
and ſtand to the Judgment, he may have Superſedras to ſtap execution. But after 
execution there goes a Scire facias, and no Superiedeas map be had. And this ts 

not telurned into the Chancery, but where it is grounded upon a Retozd in Chan⸗ 
cery, as a Statute, and the like. and yo man bp this map get himſelf to be bail⸗ 

ed in caſeof a Habeas Corpus upon x baie Hurmle on, but by pꝛoot᷑ of Witnefſes 

in wziting. Trin. 14 Jac, B. R. 11 H. 6. c. Io. Dyer 339. F.. N. B 104. Croo, 3 part, 

508. 2 H. 7. 12 Broo, Audita querela 41.22 H. 6. 56 | | 

Upon the Statate- Staple the courſe is fo have the Audita querela to the Chan 
celloz: Eut upon the Statate-Perchant it is to be directed to the Juſtices de Ban- 
co. Dyer 332. | | | 

In this ſuit, the Non-ſalt oꝛ default ofone of the Plaſntffs hall not hurt anos 

ther. Coo 6. 25. And il the monp be bzought in Court, he all be bailed upon the 


| * Audita querela. Croo, 2. 645. 


Lhts wzit will not lie upon a bare ſurmiſe only. Dyer 232. Croo. 2. 694, 579. Part 2. 

+ This wilt lieth ſoz the partp himſcif againſt whom the Judgment is given, and _ 2, gr 
by whom the Statute is made, oz foz bis Heir, Execatoz oz ®dminiftrato2, upon N 
which of them the charge is coming oꝛ come. | 

At an Infant enter info a Statute o2 Recognizance, he map avoid it by this wit, Inſant. 
oz by a wzit of errog, Velvereon 88.155. But an Inkant map not have it after he is 
of full age. Dyer 23 2. Foz alter he is admitted to be of age. Croo. 3. 635. 
Me that bath but a Leafe fog pears. oz an Intereſſe Termin, map have this Ict- 

on. March, 63. 69. | 
Al mp Anccſtoz fo whom J am tzefx hath enfred info a Kecognizance, and the 
Hherit aſter bis death ertend my Land, oz a Rent out ofit, J being within age; 

pp this wzit J map avoin the extent. So that by this the Inkant map avoid not 
only bis own Statute, but alſo the extent of the Dtatute of his Anceſtoz. Moor's 
Rep. Caſe 121- 

Tho Conuſce by Fine from a Feoffee, after the extent executed, may not have purchaſor. 
this wzit. Bulitr. 2 part, 16. But it is a queſtion whether a Purchaſo2 map 
have this remedp, the extent being befoge bis time. Croo. 2. 227. If a Sta: 
tate be taken by one that hath no power to take ff, and after the Conuſoz doth en- 

B bb 2 ke offee 


Againſt the 
King. 


Iuperſede as. 
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feoffee a Stranger of the Land, and the Conuſee ſueth execution on the Statute ; 
the Feoffee map have thts wait to avoid execution. Dyer 35. 

This wzit will lie foz any one Feotfce of the Conuſo) tn the Statute who bath 
his L and extended. Dyer 332. 

It the & onuſoz convep a part of his Land to ſhe Conuſee, and another part to 
bis Son and his Sons W tfe, faz ber Jopnture, and the Conuſce ſue Execution; 
the Son and the wife ol the Son muſt have the wzit. Dyer 193. 

It an Ob.igee have a Judgment againſt the heir of the Obitgeoz, and his land 
in ertent, and the Obligee aſſign a wap bis eſtate in it to a Stranger, and after the 
heir get a releaſe of this Judgment from the Obligee; he map have this wit a- 
gainſt the Aſſignee. Adjudge, P 7. Jac. B. R. Flowei's caſe. 

If a Judgment be againſt thzee, and one of them had in Exccution, and they 
have cauſe to bʒing this waft ; they may all join in it. Where divers ſue to be re- 
lieded againſt a Statute not good, as foz lack of Seal, oz the like; they map not 
join, but muſt ſever in the Suft. But where the Statute is good, and alter is re · 
leaſed, and execution ſued againſt this Relcaſe ; there they map join. Ruddock's 
Caſe, Coo. 6. 25 Croo. 3. 478. 208. ; 

If the wzit be bzonght againſt one the Sberif returns dead, the wait will abate. 
But if it be bzought againſt two, and one of them die, contra. Croo. 3. 635. 

This wztt will lie againſt the q ing. Buſftr. 2. 324. 

Chis ts ſometimes tobe bzongbt againft the P3olccufoz himfets, and fomettmeg 
againſt him and another, oz others that onght to bear part of the burthen with him. 
Kelw. 25. Broo, 38. 

Ifan Audita querel be {llegallp granted, when it is to deliver a man out of 
Execution, and he be delidered by it; the Audica querela map be quaſhed, and a 
new execution map be granted, Bulſtr. 1. 140. 

I an Audita querela be grounded upon an efpectalty, oz other matter in Mri. 
ting, oz upon a Keceozd 3 aSnperſedeas map be granted befoze. the party be in Exe. 
cation. 3nd if he be in execution, he map be baflev. But if it be grounded on mat- 
ter of Fac, as a bare Surmile, oz thelike ; be ſhall neither habe a Superledeas 
noz be bailed, Brownl. 2 part, 108. | 


Where Bail is It is not returnable in Chancery, but in cafe where it is grounded upon a Re- 


to be giyen- 
and how. 


Part 3. 
I hat caſe 
liech,or not. 


coꝛd mm hancery as a Statute. Ind it ſeems none are to be batted upon a Habeas 
Corpus by Audita querela upon a Surratſe, but ff muſt be pzoved by Writing. 
In Trin 14 lac B R. one Pierce was bzought in upon a Habeas Corpus and Sur. 
miſe, that Mo ten had recod:red.tn B. R. againſt Morris in Debt upon a Bond, had 
Judgment againſt Morris the Pzfncfpal, and a Capias ad ſatisf ciendum againſt 
him, and after another Capi:s againff Pierce the Suretp, which came in upon Ha- 
beas corpus, and bzought an Audita querela, and lurmiſed paiment by the Þzinct- 
pal: And Bal was dented him by the Chief Juſtice nullo contradicente. 

Il the Conuſoz have lands in two Counties, and make two Feoffments there- 


it of to A and B, and an extent is ſued out againſt the land of B, who doth after levy 


a F me ok it to1S; tn this caſe if is held, that this wait iieth not foz the ſecond 
feoffee, foz as to him the land ſhall go with this Clog upon it. Bulſtr. 2 part 15, 
165 17. | | | 
Thts remedp is given moſt pzoperlp where the Statute is not good, as where it 
wants a Seal, oz the like. Fo2 in caſes where the Statute is good, ano the pꝛo- 
ceed in the execution of it is erroneous only, there the relief fs pzoperlp bp a wait 
of erroz. Croo, 3. 319. 233-494. In all caſes therefoze where this remedp is 
given, it is requfſite that theie thzee things be ii the cafe. 1. There muff be a 
Charge 02 Burthen come oz coming upon him that is to have it. 2. It mult be 
ſuch a Charge and Eurthen, as that whereof by Law he ought to be diſcharged and 
disburthened ln all 02 in part. 3. If is in ſuch a caſe as wherein he hath no other 
wap to relfeve bimſelfl. And therefoze it is uſed and had ſometimes to a void a judg- 
ment and the erecu ion thereof, oz fo avoid a Statute oz Recognizance As if a 
judgment, oz judgment and Executton, be had againſt me, and the Plaintffin 
Facto releaſe me of the Debt ; 02 J bereleaſed of it, oz of part of tf, by Law, and 
pet he ſueth Execution out againſt me foz the whole; J may have my Reltef 


by 
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by this wap. So if a Judgment be had againſt me and another foz one Debt, and 
one of ns fs taken in Execution, and after either of us get a diſcharge in Fac oz 
in Law of the Debt; both oz either ol us are to have our Relief by this way, 
Paich. 40 Eliz. C. B. Monk and Brown, Coo. 8. 152. 4. 30. 3. 34. Dyer 50, 286. 
Plow. 72. 20 fl. 7. 30. 


If one ot the parites in exetution get a neleaſe from the Plaintff of all T cions Diſcharge of 
perſonal onlp ; he may not upon this have this Kemedp, foz this ts no diſcharge execution. 


of Execution in Law. Coo, on Lit. 290. 1 part Inſtit. 289. 

Af Exetutozs have a Judgment tn an Account againſt a man. and after the 
Willis revoked, becauſe the Meſtatoz was an Idiot; in this caſe the party grie- 
ved map have this Iaton fog his Relief. So of Adminiſtratozs, Dyer 203. Yels 
ver ton 125. 

If the Conuſee of a Statute tue execution againſt a Deed of D efeaſance,the co- 
nuſoꝛ map have an adton of weceit in the nature of an Audita querela, Hob. 
Rep. 267. 16 E. 3. Fitz. Deceit 35. 


| Ffone be in execution, and the @berif oz the Plaintif Himſelf ſet him at 1iber= Diſcharge of 
tp, (whereby the Debt is diſcharged J and pet he doth afterwards take him a- ecution- 


gain into execution; the party in execution all babe bis Keltef by this Mrit. 
And pet in the Caſe of Reinolds, Mich. 27 Eliz. Co. B. this wit was bzought 
by one under pzetence that he was in erecutton, and ſuſkered to go at large, and 
afterwards taken again in exscution: and the court would not allow it, till pzoof 
5 made that the mony was paid ; and then the Audita quetela was allowed. 

100Z. 44, 3 

If after a Judgment in Banco Regis, and beſoꝛe execution be awarded, the De- 
lendant ozing Cxroz in the Exckhequei Chamber, and die hanging the wit, and 
the Keev30 is remanded as where he is Non-ſait, and npon this a Capius iſſue out 
again the Defendant, to which a Non eft inventus is returned, and then two dcire 
facias agatiill the Bail in M. to Which a Nihil ts returned, and upon this a Capias 
ad tatisfaciendum again the Bail, and they be taken in execution; in this caſe 
ths Bail ſhall have an Audita querela. But if the Return be Scire feci, it is other- 
lpiſe. Moor's Rep. Caſe 667. 


By this means one that yath got ex cutton of a Judgment had againſt another corin. 


by Covin, map be fozced to make Me ſtitution. Dyer 339. 


If a Judgment be againſt two oz moze upon one bond, and execution is done Part 4, 


upon and ſatistaaton made by one of them, they are all to be diſcharged 3; and if + 
any pꝛolecutton be againft them oz either of them, their Relief map be in this wap. 
90 if a Judgment be agatuſt two TreſpaſCozs foz Dammiges, and he one of them 
is taken, 02 bath given ſatisfaction. #nd pet if in theſe tales the Releaſe ſhall be 
in Law an inſufficient Releaſe to bar the duty, there this w2it will not ie, oz at 
leaſt will not gibe eaſe. Zs ift an Adminiſtraioz be granted to one, and he ſueth 
a Debtoz, and hath Judgment; and alter another Covenouſly ſueth out an 4dmiint- 
ſtration to bim and to the firſt 3dminiftratoz togetbcr, and the new AdminiCratoz 
alone releaſeth the Debtoz : this is not a good diſcharge to give him Relief by this 
; Writ. Coe. 6. 19. Dyer 339. o if Execnto2s ſue foz and recover a Debt, and 
after the Teſtament is revoked ; in this caſe the party that hath paid the mony map 
get the ſam? to be certified by the Biſhop, and then be ſhall be relieved againtt the 
Erecntozs by this wztit. Coo. 8. 144. Dyer 203. | 

. Ff ati execution be againſt thzee, and one of them is taken, and ſe! at liberty bp 
the conſent of the party, and then the other is taken; in this caſe he hall be relie- 
bed by this writ. S iles Rep. 387. 

Ik one be taken upon a Scire ſacias upon two Nihils returned, where the parfp 
was not ſummoned, noz had notice of the pꝛoccedings. he ſhall be relieved upon this 
- wilt. Stiles 372. 

Ik one in exrcutfon be ſent fo2 out of pꝛi on by the Plaintiffs conſent and ſending, 
— ſo delivered, and taken again in Execution, he map have this wzit. Stiles 281. 
288 324. | 

Ifthe Plainfiff have a Judgment to recover his Debt upon an Eſcape ſaffered 
by the Sherif upon the Dhepiff, and after the firſt Judgment (from the — Eſcape, 

reo 
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whereof the Eſcape was) is reverſed foz Erroz, oz the Defendant is taken again 
after the judgment is reverſed; in theſe caſes the Sherlf map have this aafon: : but 
till be judgment be reverſed, albeit there be ne ver ſo much erroz in if, the Sheriff 
map not ſue foz relief by this wzit. Cook 5. 90. | 
If one be Outla wed after judgment, and impziſoned upon a-Capias utlagatum, 
and the Shcrif hath let him go at libertp; andafier this the Plaintiff doth take out 
another Capiis utlagatum, upon which the Dberif'doth-return a Noa eſt inventus, 
and the Detendant doth find erroz in the exigent, upon which bp judgment of the 
Court the ſame is reverſed ; and after the Plaintif doth make execution upon the 
firſt judgment: in thts caſe the party map not habe this wzit: but if;the. exigent 
bad been well awarded, contra. Cook 8. 142. 7 8 5 g 
Jftwo be bound in a Bond, and judgment is againſt them, and one ol them be. 
ing in execution ts diſcharged by the Sherif ; Quace il the other map not he aiſ- 
charged by this wit. Crook 8. 555. 573 Fut il they bs both taken in execution; 
and one of them cſcape, the other is not diſcharged, and therefoze may not habe this 
Audita querela, Cook's. Blumfield's cafe.. 1 He 
Iltbere be two Dbligozs, and judgment againſt them both, and the Land “ 
one of them is extended by Elegit; in this the other map have this wzit to reitevs 
bimſelf. Buiſtr, 2 part, 97, 98,99. Godb. 257, 258. ; ; a8 yh as It 
Infant. It an infant be ſued, and judgment bad againſt bim by an Attozneps appearance 
without warrant, and a Non ſum informatus given; in this caſe he map not habe 
Audita que- an Audita quærela againf the Plaintiff, fog if he were within age he is to . have 
rela. a wait ofcrroz. And it he were ol age, he is to have a wzit of Deceit againf& tho 
Attozney. Winch's Rep. 114. Aſhley and Collins, I . 
af judgment be had againſt two oz thzee Obligoꝛs, firſt, a judgment aga inſt one 
ol them in the Common · leas, and againſt another of them in the Kings. Bench, and 
a C pias ont of that in the Kings. bench, and after he takes an Elezit againft the 


in execution; he that is in execution by bis body map have an Audita querela. 


dn akter the Plaintiff doth ſue a Scire facias upon the fame judgment, and the de- 
kendant being garniſhed makes do fault, and execution is awarded ; he ſhall never 
after have an Audita querela: otherwiſe it is if a Nihil be returned on the 8 cire 
facias Hob. Rep. 283. 5 _ J. A 71h 
But in all theſe and ſach like Caſes, where the party grieved hath good matter 
of diſcharge, and hath a dap to plead it in Bar, as in caſe where a Scire facias ts 
ſued out upon the judgment, and the partp hath then a releaſe 03 ſome other matter 
of Diſcharge, and he doth neglect fo plead it; in ttzis caſe he ſhall not be rellebed by 
this wzit : and pet in this caſe if he have no warning upon the Scire, facias,. as if 
the Sheriff rervrn a Nihil, he ſhall be relteved by this wzit. Finch's Ley 114 
ns. 45 Ika man enter into a ſtatute oz recognizance, which is either defective in it ſolt, 
Siatute or Re- AS fog want of Deal, oz the like; oz is voidabiy by ſome I ap, as being made upon 
' copnizence, ſome uluriotis Contra, oz the like: oʒ there be a 2Defeaſance upon it, and that is per- 
Ulvry. fozmed, Crook 3. 755, 656. ot the Dfatuta is delivered.up to the conuſee, (which is 
a Releaſe in Law) and the Conuſee get it again, and put it in execution; oz the 
Statuts were made by Dureſſe of impaiſonment:in all tbeſe caſes the party grieved 
may have this Beltef. Dyer 35. 297. 22 Aff. 44. 43 Aſſ. 18. Broo, 29. 3 1. Fitz. 
27. So ll alter a Scire facias ſued upon the Statute the Conuſoꝛ get a releaſe from 
the C onuſee of all oz part of the Debt, and vet the Conulee goes on with bis execn- 
tion, the Conuſoꝛ may habe this remedy ; but it be have the relcaſe befoze the Scire 
facias, he muſt take care then to plead it. Fincl's Ley 114. Dyer 50. 
Ak the Conuſee of a later Statute extend Lands of the Contifoz in one Countp, 
(having lanvs fn two Ceunties) and after this the Conuſee of a fozmer Staints 
doth extend the moiety of the lands in the other County only; the Conuſee of the 
latter Statute map have this g don againſt bim, ſoz he ongbt ts babe ſued ou this 
exetuiton upon the k ands in both Counties. Crook 3 part, 797. | 
If the Conuſec ofa Sfatate, after executfon of the Statute, purchaſe parcel of 
the Land chargeable, which is a diſcharge of the Statute and another man doth pur- 


ch aſs 


other in the Common-Pieas, and he hath (as be may haue) his Lands and Goods 
Ita Defendant after judgment have a Releaſe made unto bim by be Plaintiff, = 


Jett. 13. of an Audita querela. 


chaſe another part o: it, and the conuſce ſae execution upon the land in the hands cf 
the other parchaſoz ; this purchaſoz map habe this watt to diſcharge himſcif, coz in 
this caſe he is not to have Contribution, as one purchalſoz is to have of another. Mich. 
36, 37 E. Co B. Charnock's caſe. Marſh, 63, 69. 

and if the conuſee after execution of body and land purchafe part of the land of 
the connſoz, oz part of it deſcend upon him, he may habe this Writ to diſcharge his 
bodp of execution. But if the conuſee purchale part of the land of the connuiog betoꝛe 
execution, and after ſue execution; in this caſe, this being no diſcharge, the conuloʒ 
map not have this Writ. Plowd. 72. Fitz. 15, 16. | 
Ak aconuſoz ſefſev of land in fee leviea Fine of it tothe uſe of himſelf foz Life, 
and alter of part of it in Tail to anoiber, and of the refivueto the uſe of the Conuſee, 
and this Dtatute is extended on the Tenant in Tail; be map bave this remedp.foz 
this purchaſe is a diſcharge ofthe Statute. Crook 3, 736. 

Ia Statute be delivered to a ſtrangec to keep iti! certain conditions be per · 
kozmed, and he deliver it to the conuſee, or he get it by fraud from htm befoze the 
conditions be perfozmed; in this cale he map be relieved bp this Writ. Fitz. 
15, 16. | 

If the Sherif in doing execution upon a Statute deliver the Lends of a Cranger 
inte ad ol the lands of the conuſoz; in this caſe it ſeems he map not be relie ved in 
this, but by ſome other wap. Fitz. 6. So if the conuſoʒ of a Statute ſurmiſe that bo 
and the Conuſee are agreed, and that the Conuſee hath delivered him the Statute 
fozan acquittance, and becauſe he hath him not to chem cancelied, he pzetends that 
I which he is ſued is lozged; in this caſe this Writ will not lie. Sed quz:e 9 
Ed. 4. 50. | 

If one have Judgement and execution foz a thing, and alter ſue foz the ſame thing 
again ; ſome ſay he map be relie ved hy this way. | 

An tnfant map not have this Writ to avoid a Recognizance 02 Statute entred 


into by him after he is ol full age, foz he mult bꝛing it beloze he be of fall age, oz it — 


will be too late: ſo if he die. Dyer 232. : | 
It an Infant acknowleoge a Statute, and during his minozitp bzings an Andita 


querela to reverſe it, and the Conuſee bzings a Writ of erroz at the full age of the aft. 


nlant, and reverſe the Andgment; in this caſe the Conuſoz map not babe a new 
UWritof Audita querela, foz an Audica querela lieth not upon an Audita querela. 
Paſch. 4 Jac- Randol and Wales. B R. Hughes's Abridgm. 277. | 


If one bind himſelf and his beirs bp aneſpectalfy, and the Obligee ſue it, and "HP 
recover againſt his heir s, and after ſue the executoꝛs ſoʒ the ſame cauſe ; 03 e con- To prevent 5 
verſo, after he hath recovered againſt the executozs ſue the heir fog the ſame Debt; Judgment or 
the party grieved ſhall bave this remedp, foz he cannot plead it in war. Plowg. the execution 


439. So in caſe ofa covenant where a Leſſee oꝛ bis Allignee is chargeable to him ©*'* 
tn re verſton. Br oO. 74. s it is (aid in caſe where one baiy my gosds by my delf- 
very, and another takes them from bim, in a caſe where I map ſue either of them 
and J recover agatnſt one of them, and after ſue the other. 5 H,7. 15. S28 Winch, 
20. 23. whers this lieih befoze an ouſter. Sic Edward Grubham's caſe, And pet in 
Crook 2. 327. it was doybfed, whether a purchaſoz aſter an extent ſues and the 
land delivered map have it, fe that none is to have it but the party grie ved, and 
the extent being beloze his time the party ſhall not have it. | 

If an Infant enter into a Statute, be map avoid tt during his minozifp by this 


wit; bat upon the execution ſued againſt him after he is of full age, this wzit doth I nſant. 


not lie foz htm, noz after his death. Dyer 231. 

It an Infant be bound fn a recogntzance by a Court fo leviea Fine, the which 
be doth, and all in his Nonage, they ſhall be both diſcharged, in this wap, be this 
Writ, Bulſtr, 2 pa rt, 320. Crook 2. 645. 694. 
But an infant ſhall not have an Audita querela upon an adten conſeft,” as be 
may upon a Recognizance; foz fn this caſe be is to have a Writ of errog. Moor's 

caſe 642. 

If one have Judgment in a debt, and begin another ſuit foz the ſame debt, he 
map have this remedp. Crook 3. 338. = 

Il divers be bound by one elpecialtp jointly and ſeberally, and the Dbligee = 
a Jang- 
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a Judgement and Execution, and is latisfled by one of them, and pet he ſues the 
other, he map be relie ved by this. Cook 5. 87. 
Tail how Jfone be bail foz another foz a Debt in the Kings Bench accoading to tte tourte 
chargead.c. there, and the pꝛincipal dies, not paying the Debt, noz rendzing his body, and upon 
a Scire facias and two Nihils againſt the Bail be is taken in execution; he map bs 
reltcvcd by this Writ : foz the aſl is not to be charged till ſome default be in the 
Pztncipal fo pield himſelf, ac. but now he being dead, the Bail is diſchar ged. 
Goldsb. 174. So that the ball map avdid anp execution againſt them, where no 
Pꝛoceſs is ſaed againſt the pꝛincipal in his life-ifme. But to be relteved foz and 
about a 2 ail, ſee Yelverton 38, 88. Winch, 61,62. Hutton 47. 77. 120. Bendioes 
184. 105 137 Crook 2.645. 
It inthe interim between the Aerdic and Judgment the parties ſubmit to gr⸗ 
bitrement in their Suit, o2 the Defendant get a Keleaſe of the webt, and pet the 
i Plaintiff pꝛoceeds; the Defendant may have this remedy : but in theſe and fuch 
uke caſes it ſeems the Judgment maſt be had befoze this wzit is bzought. 21 U. 7. 
33. 11 H. 7. 10. Fitz. 7. 13. | 
If a joint aa ion of Treipaſs be bought againſt many foz one Treſpaſs, and the 
Plaintifdoth releaſe to one of them, this will diſcharge them all; and in thts caſs 
therecan be but one ſatisfaction, foz albeit they map ſeber in Pleas and J ſaes, 
pet one Jury muſt give Dammage foz all. And ifthey be ſued infeveral Actions, 
and h3ve ſeveral Dammages, and the Plaintifmay take the beſt Dammage; pet 
ba ving taken it once, de map not take it again; and if he go about it, the party griebes 
wall be relieved by Audita querels. Hob 66. And lo generally in all caſes whers 
„. the Conuſoz is to be diſcharged ofa Statute 0z Judgment, foꝛ which lee 
— So in caſes where one man is chargeable alone towards a Judgment oz Otatute, 
and others are to be contributarp :as where the Conuſoz hath feld his Land to dt. 
bers Purchaſozs, oʒ a Judgment is had againſt one who doth leave his Land to di. 
ders heirs, if one of the Pyrchaſozs oz one ofthe Vefrs alone be oz be like to be char» 
geb, he map by this fozce the reſt fo be contribatarp to the charge; and if any one 
of them have a Releaſe, oz other good diſcharge, thts as it ſeems will diſcharge all 
the ref. But it one alter he hath entred into a @fatute 03 Recognizance do convey 
part of his Lands awap, and keep the reft, and E xetution is ſued of the Lands in 
bis hand only againſt him oz bis heir, they ſhall have no contribution from the par» 
ehaſozs. And pet if any of the Purchaſozs be ſued, he hallhave contribution againff 
the conuſoz, his heir, and the reſt of the purchaſozg. Cook 2. 92. 3. 12. 44.6. 13. 
Bulftr. 3. 305. Dyer $22. Fitz. 3. 38, Dee ſoz this moze and in Hughes 
Abridgm. 270. cafe 1, 4, 5, 7. and 272. caſe 10. and 275. cafe 27. And ſee Broo. 
caſes 71. It is ſaſd, that it the conuſoꝛ die, and the conuſee ſue execution againſt the 
Meir, that he ſhall babe Contribution from a Feoffee, as every Feoffec ſhall habe 
from the Heir. Dee Moor's Rep. caſe 700. 607, 


Sect. 14. Some Caſes for illuſtration and Confirmation of what hath 
been ſaid of a Judgment, Statute, Recognizance, the Execution 
thereof, and an Audita querela. 


Caſe 1. 
Andita queres Being in erecution was ſaffered to goat large, and afterwards he was ta- 
— = be A Aten again in Execution, wherenpon he bzought his Audica querela, any 
Execenon or Whilſt be was at large he paid the mony, as be pzoved by Witneſſes ſwozn;where- 


« Judgment. upon tt was adjudged that the Audica querela did well lie, Mich, 27 Eliz. C.B,Cro. 
3 partReynel's caſe» 


Caſe 
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Caſe 2. 


An Infant within age acknowledgeth a.Statute, and ther eupon bꝛought an Au- E an Infant. 
dita querela, and the queſtion was, If the Hult might be in B. R. oz whether it 72 be welter 
dug bt to be in the Chancery. It was reſolbed by the Juſtlces thaf the Sutt might stare 
be in the Common pleas, and Kings Bench as well as in the Ch:ncery. Ind an- : 
other matter was moved in that caſe, which was, that in the N ecoꝛd inſpection of loſp ection. 
the Inlant was not mentffoned. The Preignochariefaid: that the Entry is, Quod 

venic in propria perſona, and pꝛapeth an Inſpeoion, and that the Court would ad: 

viſe of his age: The Court donbfed of it, and would adviſe; Mich. 33. Eliz, I's 


Clavel and Mallory's cafe. Croo. 3 part. 208. 


Caſe 3. 


+ Atidits quereld tasbjought; to; that the Connſee upon a Statute» Staple bad. To be relier- 
ptixchaſed part of the Land, and the plafatiff had purchaſed another part, and pet ed againſt a 

| had cauſed the plaintiffs Land tobe extended and deiivered in Execution. It was Starte. 
telolved by the Court to be a good cauſe to habe an Audit: querela. The queſtion Sa pa er 
farther was, That though the Land was extended, pet they were not deiivered by che 3 
Liberate, and a Super ſedeas pꝛaped But the Court doubted whether they could 

gtant it, becauſe it was no! reaſonable in that Court, being upon a Statute⸗Staple; 

bat at laſt it was agreed that it might, and a Superſedeas is awarded, Mich. 37 S perſede 45. 
Eliz. C. B. Charnock and Sir Thomas Gerrat᷑ d's Cale. Crook 3 part; 364. 


Caſe 4. 
Audita querels was bzought,, becauſe Execution was ſued upon a Statue at: _ reljer 
„pon the 


knowledged in the Cfty of London as a Dtatute-Perchant, which had but one Heal. a | 
whereas it was to have two Seals accozding to the Statuts de Mercitoribus, 13 Suge 0. 
Eliz-1, Upon which being at Iſſue, it was tried foz the Plaint(f by a Jury in Lon* 
don in ſtapy ot Judgment. It was ſaid,that the Trial 9ught to have been by Cert» 
ficate of the Papo, and not by the Countrey.;. but the Conrt held the contrary, be- 
cauſe it is matter of fact, and no parcel ofthe Recozd. It was objected, that upon Error. 
this matter Erroz lap, and not Audita querela ; but it was holden by che Court, 
that where a Statute is erroneonflp acknswledged, as here; no zit of Erroz lieth, 
but an Audita querela, foʒ this is to Recoad:but if it be well acknowlevged and re- 
moved hither, and the execution is here erroneous, then Erroꝛ lieth, and not Au- 47774 queres 
dita querela, Paſch. 33 Eliz. C. B. Alnie and Fulliasb's caſe. Crook 3 part, 233+ la. 
* Crook 3 part, Paſch. 36 Eliz. B. R. Fulfhaw and Aſcue's cafe, acc. See after 
cale 56, 
Caſe 5. 

Audita querela fo avoid an execution of 500 l. and ſurmiſed that the 500 J. was Audit quere- 
pald to Str John Hawkins after the Judgment in diſcharge of the Judgment, wher⸗ . 
upon a Scire faciis was awarded, and the Sherif returned that Dir John Hawkins — * 
was dead; thereupon it was ſurmiſed to the Court, that bis Wife was his Exetu- Execution of a 
ttix, and a Scire facias was awarded againſt her, grounded upon theAudita querela, Judgment. 
who appeared, and pzetended that the ſaid 500 l. was not pald in diſcharge of the Scire facias. 
Judgment; upon which being at iſtue it was found, that illæ 500 l. ſuerunt ſolutæ 
by J. S. to the ſaid Sir lohn Hawkins to have the Judgment aſſigned over to him. 

It was the opinion of the Court in this caſe, that when the Jury finds quod illæ 
5001. ſolutæ fuerunt, tt wx3 ſuffictent foz the Plalntifs iCue, and that the reſf was 
but furpluſage; and that the Audita querela did well lie upon a matter of fac to diſ- 
charge the execution. And although it is found that a ftranger patd the money, yet 
wogen it is found that ſolutæ fuecunt, it is intended to be the ſame ſumme foz 


which the Judgment was obtatned. In this caſe it was (afd, that this Audica 
Cet | querela 
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Querela was an Oziginal out of the Chancery, and the party being dead, the Scire 
Abvemcnt of facias thereupon awarded againſt the Wife was void without any Warrant : Jt 
the wric by was the opinion of the Juſtices, thatbecanſe it was an Oꝛiginal awarded out of the 
the partiei Chancery, and the party is returned Morcuns, that the ſatd wzit hould abate and 
death. a new Audica Querela ſuould be purſued and the party thereupon was bailed. Mich. 
40 Eliz. B. R. Malins and Sir John Hawkins's Cafe. Croo. 3 part, 6344635. 


Caſe 6, 


Audite Lue- M as Ball fo: F S in debt bzonght by T, Judgment paſted againſt ] 8, and upon 
3 aſecond' Scire facias Nihil returned againſt M, Judgment was given againſt him: 
a Judgment, It was moved foz Audits Querela, becauſe M the Ball was pet within age. It 
Error in it. was objeced, that he ought firſt to have a wꝛit of Trroz to reverſe the firſt Judg⸗ 
For a Bail. ment, fog that during the Judgment in fozce the Recognizance is affirmed. To 
that it was anſwered, that then M !houldbe-at miſchief, it he could not habe Audica 

uerela; (oz it might be that there was no Erroz in the Judgment, and upon the 

Scire facias the Ball conld not plead'the Jnfancy; but᷑ pet the Crroz of the Inkanty 

doth remain. © fterwards the watt ot Audita zuerela was allowed by bene elle, 

foz ff was lad. that fo deny it, il it did lie by the Law, was injuſtice. Trin. 7. Jac. 

B. R. Markham and Turner's caſe. Yelverton 155. | „„ 


— 


Caſe 7. 


4:dita 2ue- In Trover and Converſion, after Uerdic, and befoze the dap in Bank, the De · 
— — kendant pleaded, that the Platntif who bzought the Acton as Adminiſtratoz, his 
an Admini. XA etters of Adminiſtratton were reveked in the Spiritual Court per debicam Juris 
ſtrater, who formam. It was the opinion of the Contt, that it was no Plea ; but that upon 
__ a Jodg- -- ſpch caſe theDefendant onght to be helped by an Audica Querela bzought upon the 
adminitrar;. Letters Patents of Adminiftration, and not by ſuch Plea. Paſch. 6 Jac. B. R. 
on tereled. Kett and Life's Caſe. Yelverton 125. ; 


Caſe 8. 


Audita 2ve- UVpen àa Demurrer the Caſe was, B having recodered in debt in C. B. Erroꝛ was 
— Ag 3 bzought, and whllſt it was depending he acknowledged a Statute and died; Admi⸗ 
P —— niſtration was committed to the Defendant, who bzought a new wait of Erroz,and 
* whlilt it was depending Execution was ſued upon the Statute, and after Erroꝛ the 
Judgment affirmed in a Scire facias; upon that Judgment the Defendant pleaved 
all this matter, and at the day of this Scire facias bzonght he had not alia bonz 
then thoſe Goods deliverer to the Conuſee, upon which the plaintiff demurred. It 
was laid that Audita Querela is becauſe the Statute happened not to be put in Ex- 
What ſha!) etut ion againſt the Adminiffration , and if he will not ine it, it is his own De- 
firſt he paid by fault, and be ſhall be charged; and it is clear the Execution upon the Judgment 
an Executor. gyght to be befoꝛe the Execution upon the Statute. On tbe the other ſive it was 
ſaid, that the Audita Querela lies not, becauſe the Conuſee had not done anp adton 
fo diſcharge the execution. This caſe Mich. 4 3 Eliz. was moved again. ann then Pop- 
hamChief Juſtice ſatd, that he had conferred with all the Juſtices at Serjeants Inne, 
and that the greater part of them held the plea to be good; and that the ſatisfying of 
the debi upon the Statute was not any debeftment, becauſe he could not withflany 
tl, and he could not be put fo his Audica Querela, It was adjudged foz the Defen- 

dant. Hil. 42 Eliz. B. R. Bearblack and Read's caſe. Croo. 3 part, 7344822: 


Audit a Onere- 5553 Caſe 9, i 


la, to be relie- 


ved apainſt The @arlof Lincoln did arreſt᷑ Wood upon a Capias upen a Stafute- Perchant; 
the Exccution Wood, being in Execution, obtained in the Chancery an Audita guerela, and did 
ofa Statute. pot in Ball there, and had a Superſedeas, and was diſcharged of bis imp3iſon- 


Ceri” ment, and the Audica querela and Bail were ſent into the _m— — 
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pʒeceeded on. The eauſe of the Audita querela was grounded upon the perſo2m ant 
| : | n ane 
of the Defealance ofthe Dta'ute. The caſe concerning the bailment of W — — 
debated in the Court of Common Pleas if good oꝛ not; and it was the opinton of the 


Court, that it wis good, and ſo was allowcd, Hill. x in . 11 5 
eln and Wood's caſe. Brownl. 1 part, 39. en 


Ca'e 10. 


Note, It was agreed by the Juſkices in an Audita querela, t m | , : 
execution by his body and land upon a Statute Dtaple. and OREN A 1 
ronuloꝛ to go at large, yet execution of the and ts not thereby diſcharged ; but if int Exc- 
he go at large by the aſſent of the conuſee, there.the whole execution is diſchacged _ of a 
arid tn ſuch caſe the conuſoz ſhall have his Land agatn pzeſentlp, Trin. 3 1 liz. C. B. Land in Exe.” 
Linacre and Rhodes's caſe. Leona 2 part, 96. Ser alter Cale 138. : " cutton, where 
= diſcha ged. 
122 Gaſe 1 1. | 


In an Aion uon the cale againſt the Befendant, Sheriff of E, the plaintitt de⸗ 4 15, , 
clarrd that he had recovered agalnſt P 1091. and had a Fi ri facizs and the Defeny, il fclef 
ant by virtue thereof levied 23 l. and had not returned the wait, noz paid the money in Exc- . 
to the Plaintiff. The Defendant pleaded Not guilty. Upon the evidence it was ou of- 
p:0ved that the wit was delivered to C the Defendant, u der- Sheritt, the 9 of Nov. — 
34 E11z. and the ſame dag he made crecution, and the ſame dap wiit ol Dilcharge . 
was deliver. d to him, dated the 6 ol Nov. 34 Elz. but becauſe he did not pꝛobe that Power of the 
he had notice ofthis wzit of Diſcharge beſoze the Execution ſerved, the Court was Sheriff to 
of opinton that he was pet Sberitk, and chargeable to the Platntiffs Adton. 2. It make Execu- 
Was alleged that it was made no due 1 ko that P had made a Deed of his * 
goods befoze, and the Deed was dated the ſame day as the wit of C recution: It Fraudulent 
2:2 the opinton of the whole Court, although that the gift was made bona fide. pet Deed of goods. 
©: 24:07; migbt be taken in thoſe goods, fozby the ſuing loꝛth of Execution all the ©* avoid Exe- 
--ctendants goods are liable, (9 as no gift of goods, the dap of the date of the w2it _ 

23 after, can ſtop the Execution. Mich. 38 Eliz. C. B. Bourchier and Wiſeman's caſe. 
Cruo, 3 part, 440. | * 
Caſe 12. 


Two yerfons tecovered again one in debt ſeberallp: he who hav the firtt Judg- two £1egirs, 
ment ſued an Elegit, and had the moiety of his Land delivered in Execution; aftex- how the She- 
wards the'other ſued an Elegit; the Sheriff pꝛaped the advice of the court. The tits to make 
opinion and advice of the court was, That he deliver up the motety of that moletp bn en 7. 
wbtch be had at the time of the wzit awarded. Trin. 38 Eliz. C. B. Hu ytand'Cogan's 5 
Cale, Croo. 3 part, 482, 598. See Dyer 93. 


Eaſe 7g. 


Trovee and Converſion of goods at D in the County of Nott. The Defendant. 
laid that he had recovered againſt the Plaintiff a debt & 200 l. in * thereupon what the $hes 
had 2 Fieri facias to the @heriffof Y, who at Wakefield in Com' Ebor* ſeiled thoſe riff may ds 
goods, and deltvered them to him in latis lan ion of this Execution. 3mongft other „po 3 Ficri. 
points tt was reſolved in tbis caſe, that the Sheriff upon a Fieri facias cannot deli. /**'*"* 
ver the Defendants goods to the Plaintiff in ſatisfaction of his debt. Mich. 39 Eliz. B. 
R. Tomſon and Clarke's cafe. Cros. 3 part, 504. | 


Cale 14. 


The Sheriff took the Defendants goods by fozce ofa Fieri facias in Execution #icvi facile 

1 | F 5 
upon a Judgment in R. B. befoze ſale, the Recozd was removed by a wait of Er- —— 
ro in the Exchequer chamber, and a Superſed eas awarded ; the Sheriff retur- ved aſter Exe- 
| Ecc 2 — 
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ned upon the Fieri faciis a Sctzure of the Goods, and that they remained in his 
hands pro defectu emptorum 3 he alſo returned that a Superleders was awarded: 
it was pꝛaped that the Defendant might have reſtitution of his Goods It was he 
den by the Court in this caſe, trat although the Recozd de removed. and notwith⸗ 
ftanding the Superſedeas awarded, in regard they came not to the Shetifbefoze te 
Venditjoni ex- began to make execution, that a Venditioni exponas ſhould be awarded to perfe it; 
ona. and although the Recozd be removed, pet if it be awarded nyon the Return of the 
Fieri facias filed in the Office, it is good. Hil 40. Ez. B. R. Charter and Porte;'s 


Caſe, Croo, 3 part, 597 


=: Caſe 15. 


The power of In a falſe Impꝛiſonmont the caſe was. One recovered in debt, and bad a Ca- 

the Sherif up- pias ad ſatisfaciendum delivered to the @herif, who made a warrant to his walliſs 

of Capie ty do execution; afterwards a Superſedeas was delivered to the Sherif;the Defen- 

ad ſatisfaci- pant being Bailif, not having notice of that Superiedeas, 19 Junii arrefted the 

+ Plaintif, and pet by vertue of the Capias ad ſatisfaciendum, who afterwards eſcgs 
ped, and upon the 20. of lune the Defendant re- took him, and detained him in exe- 
cation: [whether this ſccond imp3zifonment was lawful oz not, was the Que ſtion. 
It was reſol ved by the Court, that it was nat; foz- although the fr impzilon- 
ment wis legal, pet the ſecond impaiſonment and detainment ol him alter was a 
wzong; foz he being the @herifs lervant, and by intendment having time given 
bim to have notice fram his Paſter,- ought at his peril to take notice thereof, and 
therefoze his ac afterwards is not excuſable : whereupon, upon all this matter dif- 
cloſed, it was ad uoged foz the Plaintif. Hil. 45 Eliz. B. R. Prince and Allington's 
Caſe. Vroo. 3 part, 918. | 


Caſe 16. 


Fieri faciat. Fieri fac as ſſſued fo leby a Debt foz ]S againt A, the Dherif hy fozce thereof 
Te proceed felzed his Goods, but did not return the wait ; afterwards the Sherif was diſchar- 
The power of Jed, and anew Sherif made; the olo @berif after his Diſcharge ſold the Goods 
the $kerifin it of A the Defendant, sgainſt whom A bꝛought à atonof Trover : and all the mat- 
ter afozeſatd being found by Uerdic, it was adjudged foz the Plaintif, fog that the 
Sale made by the old Sherif after his Diſcharge was vold, foz that his 3ucbozt- 
ty ceaſed with bis Dffice. And in this caſe it was ſaid, that where the Shberil 
letzeth Goods by vertue of an execution, and afterwards is diſcharged, he ought 
turn over the Goods with the Pꝛiſoners, and by the Heiſure of the Goods only the 
20pcrtp is not altered; foz Setzure is no execution, but only the beginning of if. 

il. 1 Jac.B.R. Ayer and Eden's Caſe, Yelverton 44. : 


Ciſe 17. 


C:ias ad ſa- The Plaintif recovered againſt the Defendant upon a Sill of Debt, and had a 
tisfaciendum, Cipias ad ſatisficiendum to the Sherif of Middleſex, who made a Pzecept to the 
Balltt dt the Liberty of the Dutchp, viz. the Savoy, and the Command was, 

New the She. Quod capiat H. ad reſpondend' the P laintit, whereas in truth ft ſhould have been 
rif is to Pro · ad ſatisfaciend'; the Bailit returned the Pꝛetept executed; the Shcrif returned to 
ceed init. the Eourt Cepi corpus ſecundum exigentiam brevis: it wag moved that the Plain- 
tik might have anew Capias ad ſatisfaciendum againſt the Defendant, foz although 

that the Dherif by his Return hath charged himſelfas to the Platntif, ſo as he map 

| demand execution againſt him; pet becauſe the party was in truth never taken in 
Where anew execution foz the debt, the Court was of opinien that he mig bt have new Pꝛoceis 


N 's 1 Mich. 2 Jag. B. R. Wood and Holburn's caſe, Yelvers 
0 . 


Caſe 
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Caſe 18. 


JS recobered 120 I. in C. B. again ſt G in Craftino Animarum, 6 Jac. and 28 
Novemb. the fame Term, being the laſt dap of the Term, the Platntiif pꝛaped an 
Elegic to the Sheriff London, and to the ShertF of Lancaſter where the Action 
was bzought, which was granted, afterward the plaintif took an Elegic to the £/cgir. 
Sherif of Lancaſter, and by the conrie it is flrſt dir eced to the C Hancelioz of the | 
Covntp Palatine, and this Elegit in the end of it appeared to be grounded upon a oy oceed 
Teſtatum firſt made by the She rtf of London, that the Defenvant bad nothing in mw 
London, whereas in truth he made no ſuch Return: and u;on ihts Elegit the 3 
Jury beto ze the gherif of Lancatter extended a Leaſe ef TLithes fo: fifty nine pears Leaſe for yeais 
to come bnt to the dalue of 100 J. which the Shertt delivered to the Þ!atntifas the extended. 
Cyattels of the Defendant; upon this the Defendant bzought Crroz, end al- 
ſigned foz Erroz in adjudicatione Executionis, viz, that no Return was made by 
the Sherif of K ondon, noz filed ta the Court of Commen-Pieas. This by the 
Court was adjunged fo be Crroz: Foz although , accozding to the pzzprr of the 
Plainttk, he migat have taken his tlegic immediately into London and into Lan- 
caſter , pet when be waved the benefit of fr, and would ground his E xecutton apon 
a Teitatum bp a fozmer @herif of Lendon, wich is kalle, that ma urs Erro in 

tde E recution. And nate, that in this caſe it was adjudged, that the Detendant 
Won d he reſtoꝛed to his term again: and although it was valued by the Jurp but 
at 100 l. and delivered to the plaintiff to hold ut bona & catalla; pet againſt the 


plaintiff he ſbould have bis term again. Mich. 8 lac. B. R. Iunce and Coody er's 
Cale, Yelvercon 179, 180. 


Caſe 19. 


W hada Judgment in debt in C. B. againſf gfr William Fiſh, - there after the _ . 
death of the Heir without a Scire facias he took a Capias àgatnſt him, and arreſted . 
him, and upon that he bzought erroz in the King's Bench, and the udgement af- aganſt an 
firmed upon ft, Sir Wi liam Fiſh was d iſcharged; and then W took him again by a Heir. 
Copias ad ſatisfac iendum ficut alias; Without anp Scire facias ent ef the King's Alias Co7149 
Bench, and upon that the Sherif teturned a Capias: it was moved that be might —- 9 I 
be diſcharged, 1. He being once taken inererution in C. B. and let at large here 
upon Kureties, upon a wzit of Erroz. that no new execution can be againft him, - 
if he will not agree to render his body foz the Indemnity of his Sureties. But New Execu- 
the exception was diſallowed by the Court; foꝛ it Wasſatd, that one being once tion 
in execution, and dit charged by pꝛid lege, might be in execution again. 2 Excepti⸗ 
on, becauſe thero (ſued a Capias ſicut alias, whereas there was no Capias awarded 
belozt. But to that no anſwer was given. 3. It was ſaid, he was taken with a 
Capias after tho year, and in another Court. The Court agreed the Reſolution in 
Gregorie's Cafe ; the Common- pleas cannot award a Capi.s, being after the pear. 

The & lerk ſald, the Pꝛecedents are, that he might be taken without a Scire facias: 
the Court agreed; ſoz in truth there was no execution. I f in. 2. Car. B. R. Wile mani 
and Sir William Fiſhe's caſe. Lacck 192, 193. | 


| Caſe 20. 
- Ji the Caſe of Offley, Saltington and Pain, it was thus; Offley and Saltington Action of the 
late Sherifs at London, bꝛought an action upon the Cale agatuſt Pain, becauſe Caſe upon an 
that he being in execution under their cuſtody foz fifty thzee pounds, in which be Fleape, 
was condemned at the Suit of one Spicer, made aneſcape, the debt not ſatisfied, 
by reaſon whereof they were compelled to pay the money : The Defendant conte(- 
led all the matter, but farther pleaded, that after the Cſcape Spicer had acknows 
1edcedſatisfacion (being after the E ſcape ) upon Becozd of the ſumm recovered, 
upon which there was a Demurrer. Owen Derjeant argued, that the acknow⸗ 
. ledging of ſatisfaction, being after the Eſcape, was not any Pleaz foz — 
\ J p 
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plaintif's Dherifs had paid the money recovered, there was no reafen that Spicer? 
acknowledging ſatisfaction, ſh ud ſtop the Sheriſs cf their rimedy agaſoſt Pain. 
It was holden by the Juflfccs, thet the plaintiis in this Acticn crckt to ſhew that 
tdey had been impleaded by him who recovered ; fox thep carnot te ve thts Acton 
befoze they ate ſued; foz perhaps the plaintiſs wiv recotered cennot but he cons 
tented to hold the mle lves io the Defendant, and to br laitsfid by him It was 
tatd by Glanvil & erjeant, That by the eſcape the debt vas caſt uren the Dherifs, 
and the Defendant diſcharged ; and that ti was the Caſe cf & ir Gervaſe Clifton; 
who being Dherif, ſuffcred him who was in -executicn, ard in his cuVedy, to go 
and ſee a Play, and the ſame was adjudged an cfcape, ond t!e paity could not be 
in crecution again: And then he latd that this ꝛchnewictgment of ſatisfagion 
could not be anp bar to the platntifs. At anothcr dap the Court was moved as 
gain; and then it was the clear opinion ef the whole Court, that the Actton wag 
matntainable, aithough that the plaintif in the firſt Aa ion had acknowledged ſatif- 
fad ton: and it hath been ad udged here in this Court in the Caſe bet wirt Hill and 
Hil , that notwithſtanding ſuch latiskaction, the 2 etion lieth. See F N. B. 130 
B. foz the patment aſter doth not take away the Action, but mitigate the Damma⸗ 
ges only; foz the Act of a third perſon Hall not take amap an à ction once veſted. 
Mich, 32. 33.E iz. in the King's Bench. Leon. 1 part, 237. 
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Caſe 21. 


Action upon the Caſe, fo; that they ſuffered William Allen, who was atreſted at 

Action upon his Suit upon a Bill of Middielex foz 3 3 l. to eſcape, whereby he went to places 
an Eſcape. unknown, by reaſon whereof he loſt bis debt: The Defendants plead, that after 
the rreſt, they leading him towards London to the Goal, he was reſcued from 

their Bailifs by ] S and ] D, and it was thereupon demurred: and after divers 

arguments at the bar, it was adjudged ſoz che Defendants ; foz the 2 rreft being 

| bra rr of upon mean pꝛoteſs ard not upon execution, the Shcrifs are not bound to take 
. the Poſſe Comitatus with them; and therefoze upon ſuch pꝛocels it is a good Re- 
18 turn to return the Reſcons, and that afterwards he was not found within theft 
Bailtwick and p3oceſs ſhall thereupon be awarded againft the R eſtouſozs. But 

ff the pꝛiſoner had been once in the Gaol, the ®hertf ought at bis peril to keep 

him, and a Neſcous from thence is no excuſe foz him. And upon pꝛoteſs of execu⸗ 

tion. as upon à Capias ad ſatisficien g 0g upon Cap utlagat' after Judgment, ſuch 

Where new a Return is no excuſe fo2 him, either againſt the King 62 Party; foz he at his 
proceſs ma) peril ought to keep his pꝛiſoners taken in execution, foz there the pzoceſs is ve- 
be had, termined, which being the life of the Law, and being once executed, the party 
map not have any new pzoceſs,. and therefoze he ſhall anſwer the party ſoz the E. 
ſcape. 2nd it is at the Sberifs peril to ſee that his pꝛiſon be ſtrong enough to 
keep his pziſoncr. when he is once in erecution; and being a miſchicf to one, it 
onght rather to fall upon the Shertf then on the party. But in the other caſe there 
is not any great miſchief, foz the party hath only loſt gts pzoceſs, which he may 
renew; and he map alſo have an à ction upon the Cale againft the Reſcouſoʒs; and 
of fo ſmall a loſs, as the loſs of a pzoceſs, the Law hath not any regard to puniſh 
the Sherif, eſpectally when the party map have any other Remedy. Uherefoze it 
was ad, udged foz the Defendants. Vide 3 H.6. Attachn ent 1. 4 Eliz. Dyer 212. 
8 Eliz, ver 241. 16 Ed 4.3. 17 Ed. 2. Execut. 247. 6 Hen. 7. 12. 16 Ed. 3. 
Return. 110. May and Proby and Lumley Sheriffs of Middleſex, Paſch. 13 Jac, 


Croo. 24 13. 


Caſe 22. 


Andita ne- Andita Querel", fo2 that he was obliged in an Obligation of 161 with Timothy 
rela. Caſtalon, he being within age, the ſaid Cowley pzoſecuted an Dziginal wait in 
To prevent debt againf htm, and pꝛocured one VVilliam Legt an Attozny, without bis no- 
— up- tice, to appear to the Action, without any warrant foz him; and upon Non ſum 
on gha ehe. informarus entred, and Judgement by Betanit, he was taken in Execution: 

where- 
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wherefoze he pzaped upon this matter to be diſcharged: whrreapon if was demur⸗ 

red, and without argument adjudged foz the Defendant, that it is not a ſaffictent = 
turmile to diſcharge ; to: he ought to take his remedy by wzit of Decett againſt the t ol Pe. 
Attoznep, and not to relfeve himſelf by Audita querela. Alleley and Colley, Mich. 

22 J c. Co, B. Croo. 2.694. 


Caſe 23. 


Ad ion foz wozds ; The p laiatit᷑ had Judgment Octab. Michael. 10 Jac. and no 
pzoceſs of Execution was {aed out in the year fol owing; but afterward viz. 27 | 
Nov. 11 J:c. Hanford bzought a wait of Erroz returnable in the Excheqher cham- Writ oHError. 
ber, the Reco2d being removed: The Plaiatif pꝛaped a day fo aſſign Trrozs, and 
at the day appointrd did not aſſign anp, hat was non-ſuitey foz not pꝛoſecuting, and Record te- 
the Keco2d remanded hither 12 Jac. And this Term, Hanford being impziſoned moved. 
foz other cauſes, it was moved tbat he ſhould be in execu:ion foz this cauſe ; and al⸗ | 
though the pear and dap were paſſed after the Judgment, fo as the Plaintif was Where upon 
pit to his Scire facias ts have execution pet fozaſmuch as the Defendant had bought Þ 3" —＋ 
q wait of @rroz, Min the Pzotonotary ſatd, that be himſelf had thereby rene u ed the uric, 
' Meco3d; and the Becozd being remanded, the Plaintit ball habe execution w'th- | 
ent x Scire facias, and ſo all the pzecedents warrant it. Mherekoze upon this re- Scire facias. 
pozk, that the courſe of the Court was ſo, Mule was entered, that he ould be in 
gn a Scire facias. Sir Henry Bellaſsis and Hanford, Hil. 12 Jic.B. R. 

. 2.364. ä 


3 
Cile 24. 


Audita querela; foz that John Durrant Paſch. 10 Jac. bzonght Treſpaſs in 7. queres 
the Kings Bench again Child, and Damages were aſſeſſed to 14 |. and Coſts 1. 
to 5 . 10 8. and Judgment there given foz the Damages and Coſts; and that = 
after, in Paſch. xx Jac. Child bzonght a wyit of Erroz, and Judgment was af. 72 prevent | 
firmed in the Exchequer chamber, and 51. 10s. there aſſefſed foz Coffs fog de- on. Jedg- ny 
laping the execution; and that Durrant did not enter the firſt Judgment, but ment. 
mean between the ſirſt Judgment and the Judgment in the wzit of Trroz he re- 
tealcd io Child ail executions and demands: yet notwithEanding this releaſe, _ of the 
he Hao ſaed execution as well fo; the 14 l. damages, and 5 |. 10s. ſoz toſts upon 
the et Judgment, as foz the coſts upon the wit of Erroz: herefo2s he pʒzap⸗ 
ed relfef, Durranc, who was Plaintif in the adion of Treſpaſs, takes iſſne upon 
the releaſe, and found againſt him foz Child; and after Uerdit Durrant moved 
in arreff ol Judgment, that this releaſe wall not help Child the Plaintif in the 
Audita querela, becanſe being befoze the Judgment affirmed, and not pleaded, the 
| 8 is now upon the taſt Judgment, and ſo he ſhall not have the benefic of 
bis releaſe: ſed non allocatur; foz he had no time to plead it. Alſo this ſecond 
Judgment is onely foz the coffs increaſed, and the execution foz the firft coſts 
and damages is upon the firſt Judgment, and not upon the ſecond ; wherefoze 
thts releaſe fs a bar unto it. And aithough the execution be entire, yet that ts 
no cauſe of diſcharging the whole, but onelp of the firft damages and cofts, 
but not quoad the coſts aſſeſſed upon the Judgment affirmed : wherefoze it was ad- 
judged, that he ſhonld be diſcharged quoad them, but not quoad the ſecond cofts ; 
and be was reffo;ed accozdingly. Child and Durrant Paſch. 12 Jac. B. R. Croo. 


2, 337. 


Caſe 25. 


Audita querela by thee fo avoid a Judgment tn this Court againſt. the faſd a 
Kee in Tx foals, where one of them was onelp taken in execution upon thts „. 
Judgment, the others not being touched: and therefoze Maynard took exception who muſt 
fo the Writ and Declaration, becauſe he who was in execution ought onely to have it. 
have had the Audita querels, andthe others who never- pet were grieved —_ 

y - 


284 Of a Judgment, Statute and Recognizance. Chap. 6. 


not to joyn with bim: and to pzove this, he relied upon 35 H. 6. 1. Fit zh. N. B. 104. 
17 E. 3. 27. fed non allocatur; 'fo2 the being parties to the Judgment, and liable tg 
the cxecuiton, although it was ne ver had againſt them, pet fo2 their indemnity may 
well have an Audita querela, and join with him who is in erecution. 2. Be ex⸗ 
tepted againſt the ſurmiſe in the Audita querela, that it was not good; which was, 
c M hereas one J. S. was ſued in the Co mon Bench foz a Battery ſappoſed to be 
done in London, and by Uerdi the plaintiff had Judgment foz 30 l. Dammages 
and Coſts, and the ſatd J S was taken in erecutton foz thele Dommages and 
Cofts, and afterwards he and the two other Defendants were ſued in this court 

foz this Battery ſuppcſed to be done in the q county of Hereford, and they the e were 
by Uerdia and Jubgment condemned in this Court; ans it appeared that this Acti- 
on ond the Action in the Common Bench were foz one and the ſame Batter, and 
not did:rg, and that the then plsintiff had acknowledged ſatisfaction of the ſato 
Judgment to J S in the Common Bench, and pet not toitijſtanding againſt Law hay 

ſusd to habe Execution of the ſame Judgmen wherehe was ſattsfizd ſoz the ſame 
Treſpaſs; and herenpon the Defendant demurred: and now Mayr ard, foz the De- 
fendant in tho Audita querela, moved, What this cannot be ſurmiſed, becauſe the 
one Recovery being fn !.ondon; and the other in tho County of Hereford,” ft cannot 
be intended tobe one and the ſame Batterp: Sed non allocacur : fog the Ation be 
ing tranſitoꝛy may be laid in what Countp the Platntif will. 2 nd it being averred 

by the Recozd to be one and the ſame Treſpaſs, and not divers, cc. and this belng 
confeſſed by the Demurrer, tho plaintifs are not ſuch Strangers to the Recozd, 
but that they map have benefit of the (attsfac ton by the ſaid Becozd: and becanſe 
they are all parties to the 3.0, the Law gives liberty unts every one of them to take 
advantage of any one at their Acts foz tbe others Diſcharge, as if a Beleaſe were 
to one of the Creſpaſſoʒs, and the other had if to plead, thep ſhould take advantage 
thereof to diſcharge themſelves accozdingly: UW herefoze it was held that the 

Sutmiſe was good, and adiudged foz the Plaintit, unleſs, c. Corbet and Bates, 

Hil. 11 Car. B. R. Croo. 1.320. 8 8 . 


Cale 26. 


Andita 2ue- In the Caſe of Flower and Elgar, Paſch. 7. Cir. B. R. it was thus; In an Au- 
rela. dita querela'upon Demurrer the Caſe was, One recovers in debt, and takes exe- 
cution by Elegit ; whereupon the Defendants Lands were ertended, · and alter al 

To prevert a ſigned over, and fo conteped from one to another into ſeveral hands, and after- 
double Exe- watd the Plaintiſt in the à aion relcaſed aliſuch Judgments and CTrecu:tons, and 
cation, now the Defendant bzings an Audica querela; and all this matter was ſhewed in 
the w2it. and thereupon it was demurred, becanſe-the wit is bzought againſt the 

Apiinſt whom firſt Plaintiff, who did recover where he had diſmiſſed himſelt᷑ of all the intereſt of 
* to he the Extent, and it ought to babe been bzought againſt the #Cignee of the Extent : 
Pu. but not withſtanding the Court ad judged, that the Aud ita querela was well bzought; 
foz he being party to the judgment, bis releaſe bath diſcharged the judgment. 

Croo, 1. 155. 


Ciſe 27. 


How Executi- In the caſe of Sparrow, Matterſock, and sthers. Trin- 9 Car. B. R. the caſe 
2 ro be was; In a Treſpaſs ſur Demurrer the caſe was, The Sheriff returns upon an 
Fl., ®® Elegit, that the party hadnot any lands but onely within the Liberty of S. Edmunds- 
wy bury, and that S Bailiff there hath the execution and return of all Writs, 'wbo 
inqufred and returned an Extent bp Inquiſition, and that the Bailfff delivered the 

motety of the ſafd lands extended to the party. and that the Plaintiff by virtue of 

How Extcuti- that Extent entered and entitled himſelf ; and-whether it were a good title. foz the 
vi: inv be Plaintiff, was the Queſtion. Firſt, Whether the Bailiff of a Libertp may take 
radohy the and make an Inquiſition and an Sxtent upon an Elegit by warrant from the @he- 
Geri on an r{ff direced unto him: Keſolved that he may. Secondly, When a Jyryp by inqui- 
— fitfon finds the ſeiun and value. of the Land, whether the Jury ought to ſet ent 
the molety foz the Plainiſff, oz if the waſliffmay delfder ſuch part of the Land = 
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the moic ty: And it was reſo. ved, that the Zur ſha lextend all the land; and the 
Bailiff oz Sheriff (were no Franchiſe is) th ll deltver the motety, and not the 
Jurp; and fo are all the Pꝛecedents. Wherefoze it was adjudged foz tge Plaintick. 
Croo . . 23 2. | 

Caſe 28. 


In the ceſe of Walker and Riches, Mich, 5 Car. B. R. the caſe was; That an Ele- El-git, hew it 
git iTuitey after Javgment, and the wꝛit tetited the Judgment, quod elegit executi- is co be made 
onem of the c dods and moſetp ofthe land, and the weit was, Ideo tibi piæcipimus, out. 

quod bona & catalla of the Defendants quæ habuic die judic.i prædicti redditi de- 

liberari facias, omitting theſe wo2ds, Et medietatem terrarum & tene mentorum 
prædictorum, tenendum the ſaid goods and motety of the lands quouique debitum 

levetur. By virtue hereof the Shcrifk extended the lands and goods, and deltiber- | 

ed the motety of the lands, and returned the Anquifftion ; and ft was now mobedbp, 
Czlthrop, that this wit might be amended ( foz it is but a Piſpziſionof the Clerk) g 
and that the Extent might ſtand: But it was ruled, that it ſhall not be aniend- Y 
ed, and that he onght to have a new _Elezic, becauſe the Inquiſition was taken _ Executi 
8 warrant, the Sheritk having ro warrant to extend thoſe lands. Croo. 
1,116, | | 


Caſe 29. 


In an Audita querela the queſtfon was, Whethcr a purchaloz, after an Extent Audite quere- 
ſued and the land delivered, could habe an Audita querela, foz none ſhall have it but ** > _ 
the party grie ved; and the Extent being befoze his time, he therefoze ſhould not of « * __ 
have tt: and of that opinion was Fleming Chef Juſtice, who ſatd, that he was of chargeable, 
cduncil tn a caſe depending in Chancery, and there it was mach debated and argued ; 
defoze the Judges (to whom the point in K aw was referred) Whether a Feoffee 

might have an Audita querela upon an Extent made befoze hie time / and the bet - 

ter opinion was, that he could not; but there was not any reſolution, it being ended 

by tompꝛomiſe: wheretoze the reſt of the Judges being doubtful, the Audita quere- 

la was allo wed de bene etle, and appeinted that there ſhould be a Demurrer there- 

upon. Dutton and Ger vaſe Molineaux, Mich, 7 Jac.B R. Croo. 2. 227. 


Caſe 30. ; 
Conu:oz of a Statute had a rent · charge, and befoze Extent he purchaſed parcel of Statute; 

the land; the rent is gone, and ſhall not be in execution: but otherwiſe it is where 

he doth purchaſe it after the rent is extended, come ſemble. And nora, that Tenant ou extinct 
by Stainte oz Elegic may abow foz rent- charge. A wait of Extent was awarded . Ro — 
intime of Queen Mary, returnable Quinden. Mirtini; the'wzit was executed by chargeab _ 
Jnquiſitfon in the life of the Queen, but befoze the return ſhe died: and yet it was 

returned, and a Liberate granted in time of the next Queen. re (by the Court) Er or in ine 

if the Extent were not returned without warrant. Dyer, 4 Eliz. 205. proceed, _ 


Caſe 31. 


The Feoffee of the Conuſoz of a Statute upon execution had an Audita querela, Statute erros 
ſuppoling that the Payoz of Cheſter befcze be was known had not anthozity to take neous. 
the conufance. Dyer 35. 29 H.8. 


Caſe 32. | 
A Scire facias was in Chancery fo have execution upon a Recogni3ance, the De- Deſeaſance oa 
lendant pleaded a Defeaſance that was dated befoze the Recognizance, but deliverey * 5c. 
alter the Kecognizance was entered into, and it was not received, but execution a; 
warded: Ind foz that Erroꝛ was bꝛouglt in fie Kings Bench, and the Judgment 
reberſed, Nota, and pet both the Courts are coram Rege. Dyer 315. 
Vd 


Error, 


Caſe 
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Caſe 33. 


SN, for A covenants with B to le vic a Fine Ockab. Mich. 1 Ca-. A Both acknowledges 
Statute to C $ ORob. in the ſame year, the Fine is levied accoꝛding to the Cove- 


Statute. 


* wy nant, and the Conuſance taken the 12 ofthe ſame October; the Conuſee ſpall as 
Statute erro- void this Statute by relatton to the Ciſoin dap, which was this year befoze the 
Dcous. | 8 dap of October, Michaelmas Term beginning 23 October by the 2d of 16 Car, 


See Jenk. cent. 6. caſe 40. 


Caſe 34. a 
Roſs acknowledged a Recognizance fo Pope, and after levies a Fine to him of 


Reropnizance 


Fine ſevied to PAtelof his Land, and afterward Pope ſues E xecutton, and takes the body of the 
the Conuſce, ſaid Roſs, and he bzings an Audita querela in the Chancery; and adjudged that it 
audit guere- \teth not. / 

/a. or e 1. Foz that the Land is not Debtoz, but the Perſon,and the Land is one!p charg- 


ain't it. | 
* ed in reſpec ol the Perſon. and not otherwiſe, until Execution ſued ; as if a Tenant 
chargeable to do fealty to his Lozd give his Land to the Lozd, his Perſon ſhall 
be diſcarged, and the Services extind by the unity of poſſeſſion. | 
Recognizence, 2. Foz that the purchaſe was befoze Execution ſued ; other wile it had been it ſued 
Diſcharge Afterwards, fog then the Land was charged in taQto. and not chargeable. And if any 
where, part be diſcharged, by A in Law, as Deſcent, oz Aa ofthe party, as Surrender, 
Feoffment, ec.aiſs it ſhall be diſcharged, becauſe the Duty is perſonal and entire. 
conti ibution 3. Becauſe that the Conuſoz hall not —— ution againſt the Feoffees, 
where to be hut they ſhall Have againſt him; and here the Conuſee ſhall not have Execution a- 
*. gainſt his Fcoffees, foz that they may not habe Contribution againſt him. Rois a- 
gainſt Pope, Plowd. 7 2. 5 of Ed. 6. in Chancery. 


Caſe 35. 


Audit que: In 17 Fliz. Dyer 339. the Caſe was; the wife aud husband as Adminiſtratrix of 

rela, to pre- the firft Husband recover a Debt, hanging which Suit the Son of the Inteſtate by 

Safe. le Coin between him and the Defendant pzocure ne w Wetters of à dminiſtratton to 

1 him and his Mother ointly, and aſter Judgement relcaſe to the Debtoz, the bus- 
band and wife fae Etecution, the debtog bzings an Audita querela, hanging which 
the ſecond 2 dminiſtration was repealed by Sentence, and the Codin and ne 
— 5 >—n0g in bar, and thereupon a Demurrer: and it was adjudged againſt the 
pl ; 


Caſe 36. 
Statute where One Davies ackngwledged a Statute-Perchant at Glouceſter in 3001. and the 
good. - Statute did not limit any day of patment, and yet an Extent was ſued and upon 
No day of pai- motion a Superſeders was awarded,foz it is no Statute, the Authezitp given there: 
Pr, in not purſued. Foz the Statute of Acton Burnel 11 Edw. 1. ſafth, It the Debt 
be not paid at the dap; ſo the Statute appoints a dap certain. Davies and Hut ton's 
Caſe, Mich. 18 Jac, and Hil, 22 Jac. page 42, and in Bendloes Rep. 144, 145. 


Caſe 37. 


In lenk. cen. 94. caſe of Centary 6, it is ſaid; A acknowledged a Recognizance 

What debt of gy Statute te B, Cafter had a Judgment againſt A, A dies; in this caſe bis Ere- 
ee 4 ; cuto3 02 Anmintiſtratoz is bound to ſatisfie the Judgment befoze the Recogntzance 
charged, oz tbe Statute. Adjudged affirmed in Erroz. Cook 5. in Harriſon's caſe. And that 
a Statute oz Recognizance defeaſanced to perfozm Covenants not bꝛoken is not a 

Bar to anp Cfpectalty to be pleaded by an Exceea'oz, where the Execatoz hath no 

moꝛe but to ſatisfte that Engagement bp the Statute, foz it may be they map never 

be bzcken. a And 
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And tbere it fs ſaid, Jr B in this caſe execute his Stetute oz Becognizance upon 
the lands of A in his ttfe by Extent, the Jungment of C ſhall not ouſt him, foz tbe 
land ol A was ſtrit bound by the Statute o Becognizance, but goods and chettels 
not befoze the Teſte of the Execution. And there he ſatty, that the ozser that the 
Executoꝛ ts bound to obſerve ts, to diſcharge, 2. Funeralia, 2. Debfs of the Bing, 
3. Rents «pon Leeſes foz pears, 4. Judgments, 5. Statat:s and Recogntzances, 
6. Obligations, 7. Contracs, 8. Legacies. and the not obſervance of this rule 
erpoſes the &xecutoʒ to a Devaiiavic, 'which is, fo2 ſo much to anſwer of his own 
goods. 8 


Caſe 38. 


In Trin 3 Eliz. it was held by all the Juſtices, That it a man be ſeiſed of a tent Rent exter d- 
charge and vound in a Statute Merchant, and after Exetution is ſued upon it, this able on 4 21a- 
rent Mall be extended. And pet the Dtatuce de Mercatoribus ſaith, his goods and e 
his lands onely Gall be extended. And in thts tale the Conuſee aſter © recutton 
map a vob foz the rent, albeit no à ttoʒnment be made, Moor's Rep. ca c 104. 


Caſe 39, 


In Trin. 4 Eliz. the cafe was; A man feiſed of land made a leafe foz l ite, and aftcr wh Fe 
entered into a Becogntzance, and then granted thereverſton unta another, then the —— je 
Leſſee oz iif-Both attozn and die, and the conuſee ſue © cecation agatnſt the Gzan- a State. 
tee; and it was held by Dyer, that this land in the hand of the Gzantee was ex- 
tendable. Moor, cle 118. 8 


Caſe 40. 


Trin. 4 Eliz. the cafe was; A man leiſed of land made 4 Feoffment in Fee by 4% 
Deed indented, rendering rent with clauſe of Diſtreſs, and after was bound in N rel. by an in- 
Statute, and the day being incurred Erecutton was awarded to the Conaſee, and nt. Te pre- 
upon the Extent the Sberiff returned that the party wis dead, aid that he bad ex- ent he Exe- 
tended the rent. The Peir of the Conuſoz being wichtn age whiles'the rent 1010 ure 
hong bzings an Audica querela, and tt was held by Dyer weil b;ought. Moor, 
cale 121. 85 , bs vo 
. 3 Cale 41. * 23 

In Mich. 44.45 Eliz. in the tale of Hind and Dean ft was thus; Machinemered dit quere- 
hien Netogntzance vt 2000 1, te Hind, and after into a Statut of 1000 1. to Dean, Facentian be, 
Dean did extend this Statute upon the Pannoz of D that wag Machin's, bo davity Recognizance. 
Ano divers vther tands ; after Hind div fae Execution of the Aetogultaee, ami Whereis a 
the-moiety of the . D, firft velivered to Dean in ereküfttolt, bit ottited Aooble 
dfbrrs other lunds dat ol his Extent that were Machin 's at thetime of the Rechgnt» ate 
Jllce ; whereupon Dean bzought an Audica querela again Hund in Com. B. au 
dad Judgment: and upon ertt bzvught by Hind in B. A. tif wagnifirmed ; le; Dean 
deln tu by Zutgment, and by Ettie by the extent upon the wfatite, ought tohave „ e gh 
his und liable to the extent upon the recoyntzancs, dirt pro rats; iv len that Hind tin to make 
vught to have inclidey all the other lands of Machin in his extent as well as thetand Exccurien up- 
of Dean, Bnt it Bean had not dis land by Titleꝭ but by Dilloifi; of bp other to4- on a Stature. 
tous means, then de onght not to be rettevednpon'the Audit qiserelz. 13 H.. 19 
Ta. 2, 2 K 3. And Veſverton Jnftire held, that'Hind 0nght te vast u Seire fakes 
Again Dean hewze de remove Hts polletkion, foz/ that he was in dy Citie. But 

'Quzre de ceo; to the books are cyntra. Velverten E „ „ 9 

4 $454 Ad on 2£) Ciſle 42. | A an | 3 
In Cock 2 part it. 679. ts this Note , Dee the wtatute de Meier 13 Ed 1. 
925 Ddd 2 Aet 


2 
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Let there be delt vered ts the Merchant all the goods of the debtog, and all dis lands 
Jeire ſacias hy a reaſonable Extrut, to hold ſo long till the debt be fully ſatisũũed; not vithſtand⸗ 
„eee ing by good tonſtruuton the Conuloz ſhall have a, Scii e faci:s upon tender of the 
tien upon ten- debt with Miſes and Coffages, foz the land mas delivered in natcre of a gage, 
der of the though 17 Ed.3.43 and 18 El.3 11. ſeemegainf it; pet 21 Ed. 3. Scire facies 109. 
debr, 47 Ed.3.11, a Scue facias was granted. 32 Fd. 3 Scue facias 101. the Allignce of 


the Conuſoz ſhall have the Scire facias. 6 E4.3.53+.,.ccord. 
| Caſe 43. 


Scire facias M Hecknowledgeda Recognlzance of 3000 l. to the King, and died; a Scire f ciis 
oa a Recogni= {ſued againſt his E xecutoʒs and hæ rede terrar um, &c, the Sheriſt returned that 
Zance. be had no Executoꝛs mithin his Bailiwick, and farther, that Scire fecit W Hmili- 
Fig oceed ti, filio & hætedi di ai MH; W H maketh default, and Jodgment is given againſt 
Error. bim generally, and he bzingeth Erroz, but upon his petitton tothe &ueen he was 
admitted to compound with her. 1. Reſolved at the Common I aw (except in ſpe- 

What is liable cial caſes ) neither land noz body were liable to Execution in debt oz damages re- 
10 Execution Covered, bat Execution was to be done by Fieri facias ez Levari facias of his goods 
vpon a Jude- and chattels, and pzofits growing upon bis land; but in Debt bzought againſt one 
ment for debt ag heir, his land was liable to execution, becanle the Plaintiff had no other remedy, 
or damages. foz the goods belong to the Trecutozs.- But the bodp, goods, and land of the kings 
Debtez oz à ccomptant were ever liable to execution, but ſuch Levari fac ias 03 Fie- 

ri f:cias ought to have been ſued within the pear, oz otherwiſe ye was chaſcd to. his 

wit ol Debt; and now by Weſtm. 2. c 45. be may habe a Scire facias, and by the 

38 chapter of that Statute an Elegic is given of the motety of the land, which was 

the firſt Aa that ſub je qed land to execution foz Debt oz Recognizance. And by 

the Statute of 13 E. 1. de Mercatoribus, 27 E.3 c. 9. & 23 H8 c 6. in Statute Pers 

chant and Statute Staple, all the lands ot the Conuſoz at the day of acknowledge 

men:-ſþail be extended, into whoſe hands ſoever thep ſþall after come. But in all 

Aus vi & ai mis, where a Capias lieth in pzoce(s, there after Judgment a Capias ad 

atis faciendum lieth, and the Bing ſhall have a Capias pro fine, and in ſach caſes the 

As (the Pꝛeſer ver of Peace ) ſubjeceth the body to impzfſonment,;_ and by Mar- 

bridge c.23- Welim.2.c. 11. a Capias was given in an Account, the pzoceſsbcfozs 

being a Diſtreis infiivite ; and by. 25 E. 3. c. 17. the ſame pꝛoceſs giben in Debt 


. 
. 


as — 2 {oz be loʒe this Ack the body was not liable to exetutton foz debt, as 

alozeſaid. - 
4 2. Il land of the heir be ſeiſed in execution upon a Recognizance ot his anceſtor, 
Contribution e all not have Contributton againſt a putchaſoz of bis anceftour, although be 


where it is to 
” de had. | 


9 the | a 
48 geod, alt 


erela a9. 


the ſurvivoz, 


ws andthe, if both allde ro 
5 4 ve...; Butt Seren and Feme and the helrs of the Feme are bound fo 

d.the Feme bie, the land of the Baron may be ſolely taken in exetu⸗ 

| b that when land 

(na lieu perſonal, 


21 it ig. as if tw d in an D 
ut a purchaſo; bona fide betoʒe anp2ei 


* 


And 3 Erro2s were moved in the Recozd. 


How a Judge. 1. The Scire ſacias was hæredi terrarum, &c. which is impꝛoper, fo; he is not 


ment oughit to 
be. 


heir to the land, but to his anceſtour. f 
2 The wit io, Scire facias hæredi termrum, &c. and the Return Vier 


” **focit 
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fecit WH Militi, hæredi prææicti M; and ebetꝝ return muſt anſwer the peint of 

of the wil. f 

3. The Judgment is general agatnft Sir W H, where it ought to be tpec iel; faz 
other wiſe his own land ſhall be liable, where, by the Law, the land onelp which 
came to him by his father ought to be charged, and he is charged as Terre- tenant 
as afozcſatfd : but theſe points were reſolved by the court. Nota, Thenew wzit of 
Erroz, after entry of the firſt, was not bzought,quod coram vobis reſidet; becauſe 
the Reto zs is not removed'out of the keeping of him who had the cuſtodp there- 
of befoze. Dir William Herbert's caſe, 26 Eliz. in the Exchequer 11 Error. Cob. 3. 
fol. 11. 


Ciſe 44. 


C acknowledged a Recogntzance of 250 l. te the Chamberlain of London and , Exccuti 
bis Succeſſogs ; after acknowledgeth a Statute of 2001. befeze the Recozder of en ſhali be 
London and Maio; of the Staple to A; after A ſues Execution by Liberate, but made in Len- 
tt doth not appear that it was ever returned; after the SacceCſo2s of the Tham- . 
berlain ſue Execution by pꝛecept to the Serjeant of the Pace, in nature ofan Ele- 
git, and hath a moiety: C dies, his wife recovers Dower, and hath her houſe 
aligned foz der third part, ſhe dies; the Chamberlain afſigns to Fullwood ; after 
A aigns aiſo to F; after the heir of C demiſes to B, ec. Reſo!vad, That the Sur. 
ceſſo2s of the Chamberlain ſhall habe this Recognſzance, though a Bopp ſole, foz 
that the g 03pozation was by cuſtom to divers purpoſes, foz Ozpbanage, foz the 
Recogntzance was acknowledged foz Dzphanage monep, and the ſame cuſtom en. 
ables the Succefſo 3s ts take ſuch an Obligation, ec. otherwiſe of a Bichop, Par- 
lon, xc. And that the Execution by Che Ser jeant of the Pace was good, notwith- 
ſtanding the. Statute of W. 2. chap, 18. which ſafth, Vic' liberet ei medieta- 
rem, &c.. bp reaſonable extent, viz. by inquiſition of boneſt men; and the Dhe- 
riff is ſwozn, and the Serjeant is not ſwozn to take the Jurp, gc. fog the Statate 
extends toeyerp other immedtate Dfficer, toanp Court of the King of reco2d, qc. 

Reſolved, That execution of the Elegit was good enough, without ſuing a Scire 

facias againſt A, being in by matter of gecozd 3 but it was ſatd, If the Sherfff had 

returned the-fozmer Execution, he ought to habe a Scire facias; bp the Court, Af gie f4c545 
the Sheriff-makeserecution, ft is good. Reſolded, That the Verdict was good : 
which finds that C acknowledged a Recognizance befoze the Papoz, though not 

ſaid ſecundum formam Statuti, noz per ſeriptum ſuum obligatorium, fog, being 

the Trover of Lap people, tt ſhall be intended accozding to the Statute. Reſol⸗ 

ded, That the connſee cannot have ald of the Statute of 32 H. 8. chap. 5. foz 

which ſee the Book at large. Reſolved, That if a man be bound in two Statates, 

and the later Statute be firſt extended; and dellvered in execution foz a-longer 

time and a greater ſunmme then the firſt was, pet when the firft Statute is ſatis- 

fied, and hin. Intereſt lawituliy vetermined, the ſecond conuſee ſhallhave the land 
again.byfoace. af the flit Extent, It was reſolved per totam Curiam, That the Execution 
erecution of a Liberate is good, althongh the wzit be not returned, and ſo of ag ell made. 
Capias ad fatisfaciendum, and an Habere fac“ ſeiſinam, and 9ther wzits of Exc- 

cation. And that the conulee ſhould bold the land, not onelp untill he be fatis - 

ficd foz damages foz detaining of the debt, and coffs of ſuit, but alſo foz bis rea- 

fonable labours and expences; look the wozps of the Erceution. And being 

in by matter of reco2d , the conuſoz mult bzing dis Scire facias ; but in caſe of 

an Elegit, the conuſoz, after ſatisfactien map enter, foz there is no coſts and 
n but the mere debt. Fullwood's caſe, 35 of the Queen. Coo. 4. 

al. 64. l | 


Caſe 45. 


* An tho caſe of Belch:mber. and Savage, Trin. 37 Eliz. B. R. it was thus; Adion upon 
Debt was recopered againſt the Defendant by another which dad ſued Execution, an Eſcape. 
andthe Plaintiff was Sheriff, and had the Defenyant in execution, and 1 
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and the Sheriff paſd the Condemnation ; the Defcndant pleads t hat the Gaolet 
did licenſe and ſuffer him to eſcape; and ft was ad udged no Pea. Moor's Rep. 
Cale 541. 


Case 46. 


who may have In the Caſe of Cleeve and Veer it was thus; A Statute of 800 li. was acknow- 
Execution up- ledged to J S, bo makes J Dis Executrix, who pꝛobes the U ill, and after ſues 
on 2 tatute or an Extendi facias, but beſoze the Return ſhe dies Inteſtate, and N takes 
Judgment. Admintttration of the Goods of the firſt Teſtatoꝛ not adminiftred by I D, who 
obtains a Liberacealter the Jnquiſition to have the Lands deifvered to him, which 
was returned, and the Shertf delivered the K and to the 3aminiſtratoz tenend 
accozding to the Extent : In this caſe Rolls he'd that the @ctent and Liberace was 
Jodzment.. 5019; foz the wait ts to appzaiſe and ſeiſe into the Kings hunds, ut ea liberari 
fac'to the Erecutrir, andthe being dead befoze the Jnquifi.fon taken (and fo 

Execution. ft cannot be delivered to her ) it is voſd. And though the Extent be not void, 
pet the Liberate ought to be delivered to the a dmintſtratozʒ, foz he ought to begin 
de novo, and pzocurea new Certificate, a new Extent and Liberate, as 26 H.8.7. 
Executor. Coo. 1. 95. That if an Executoz recover upon an Obligation made to the Teftatoz, 
and die Inteffate, the 3dminifratoz of the firft man cannot have a Scire facias up- 

on this Judgment, but muſt begin again, becauſe he comes in paramount to the firfs 

Erecatoz. And ſo if the Conaſee of a Statute takes a Certificate, and thereupon 

a Capias, and beſoze an Extendi facias be made the Connfee dfcs, his Executoꝛs 

muſt babe a new Certificate anda new Capias. F. N. B. 131. Dyer 108. 17 E. 3. 

Liberate. 31. 25 E. 3.2. Jones and Berckly held the fame, Crook contrarp, yet agreed 
the fürſt, That an Extent taken in the name of ono that is dead beſoze the celte of 

wow Executi- the wait, is void. But where it is well ſued tozth, and tho party which ſues 
done by i dies befoze Inauiſition, pet it is well taken. To thonext thing he ſav, That a 

Liberate is well executed at the Atminiffratozs Suit. Foz it is uſtzal foz the Ad- 

miaiſtratoʒ upon his Dath, to teſtiſie that he who faed is dead, and to recite the 

&dole matter, to have an Excendi facias. Brampton doubted. After, at another 

day, Crook agreed the Caſe of an Sdminiftratoz upon a Judgment, which is by 

way of Suit in a Scire facias, Coo. 1.96. 5. 4. But in this caſe there being no Suit, 

but pꝛaying a Libe rate upon Letters of Sdmfintffratfon, that he is to dave it, (03 

the Sberif is not to take notice of his death, but maſt return it ſerved; and if de 

return he is dead, he will be amerted. Yet Judgment was entred accozding to 

_ the opinton of Jones and Berckly. Croo. 1. 3 25.3 29. 


| Cale a; | 3 
In Paſch. 17 Car. B. R. in the Cafe of Pain and Denis; It an Intant at his full 
Deſeaſance, Age maketh a Defeaſance of an Obfigatton made bp him within age, be is not es 


vhere p.cad- uppen to avoſd it by way of fat , Dot a Delealance made after an Db 
: ligaffon made by wap of Pures. Cure, if it wore a Defvalſance made to a ta- 
fate entred into within age. 35 H 6:accord. ” 1938 
Cale 48. 


Heir net Note, Jt Was holben by the Iuffices, That Debt will not lie agate an Heir 

chargeablein gf a Gaoler upon an oy of the Anceſto2, fo2 ho may not be charged by Common 

Debt. oz Stazute Law, but where he is namen, noz upon a Judgment againf his Fathers 
bat by Elegic, where he is to be charged as Terræ- tenant᷑ by a Scire facias Dyer 
271, II E. 3 15. Coo. 3. in Herbert's Cale. 5 


Caſe 49. 


Execntors SOIL C WE 
bee ey, The Execytozsof. the Cenuſee of a Btatate ſued execution, upon which walt 
x >. the death of the Connloz was reiutucd, and allo en Inquifition taza — 


curion , 
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the Pannoz of B, of wich he was ſ:ifed the dap ol the necognitton. And it wsa Re extent. 
beld that the Executez, oz the Exetutoꝛ of the Executoz, if he receive not anp pꝛo- . © oe 
fit of B, may have a Re- extent, although the Liberate be executed; foz the E ftate * 

ought to be found; foꝛ he being not dead, as the Return is, no E ſtate is liable to 

execution but Fee, and not Tatl, noz foz Fee, Dyer 299. | 


C.le 50, 


In Paſch. 4 Jic. B. R. in the caſe of Randall and Wale it was thus; Randall be- Infant; Air 
ing an infant enters into a recogntzance to Wale of 300 l. and bzings an Audita que · gyerels to a- 
rela within age in Communi Banco, and upon inſpection he was adjudged to be void 2 Recog- 
within age, and a Scire faciis againſt Wale. And, as appeareth by the recozd,upon — bim cd 
a Nihil onelp returned, the Judgment was, that the recogntzance ſhould be cancelled. : 
Upon this Wale bzings Erroz in B. Regis, and aſſigned the Erroꝛ, that there ought The proceed 
to have been two Nichils returned, oz a Scire facias, foz fwo Nichils amount to a in zu Audits 
Garnthment, without which, and the hearing of the party to whom the recogntzance 7*7*/- 
wis made, if ought not to be adjudged to be cancelled, and foz this canſe it was re- 
berſed, N pon which Randall being of full age bzings an Audita querela in B. le 
Roy, compzehending all the matter befoze, and ſhewed that the firſt Judgment was 
reverſed onelp oz erroz in the pzoceedings, and not in the pzincipal matter. And 
upon this Wale did demurre. And it was adjudged that the Audica querela did not 
- Ite. #02 the Judgment of reverſal general, that he ſhall be reſtozed to all that he loſt᷑ 
by ibe firſt Judgment, and ſo the recognizance ſet on foot again and not foz any ſpe- lofpeai 
ctal cauſe. 2. The Judgment of tnſyecton, albeit ft be but an award, is not of fozce on. 
but in the ſame Court where the p2oof per teſtes and the inſpection was. And this 
doth not conclude the Judges of the Kings Bench that ars in Court, but thatthep map 
have a re-inſpetion, which cannot be in this caſe, foz now the Plaintiff is of full age. Re-inſpeRion: 
And if in this caſe upon the firſt Judgement reverſed Randall being within age had 
b:oughta new Audita Querela in the Common Bench, they would habe had anew 
Inſpection, for this is a new Oziginal, and all the fozamer Pꝛoceedings are dff- 

259 by the reverſalof the Judgment. Quod nota. Yelverton Rep. 88. See after 
Cale 129, 


Caſe 51. 


Debt wis bzonght on an Obligation, the Defendant pleaded Condittons perfo3* Fravdulenr 
med and being at iſſue upon a point certain, tbe Defendanf knowing that the Uer- Deed to avoid 
dict would ao againſt bim, conveyed away bis Land to others upon paiment of Sin * 
20 li. but he hunlelf took the pzofits of them: In this caſe it was held, That : 
not withſtanding this Convepance,Erecution might de ſaed fo3th of the ſaid Lands ; 
in rofpect of the Covin, and that the ſaid Lands were liable to the Plaintifs Debt, 
and an Elegit was awarded accozdingl p. 13 Eliz. Dyer 295. See Coo. 3+ 78. 1 
Twine's Cale accord, See 22 Afl.44- accord, | egrt, 


Cale 52. 


In the Caſeof Harringeon and Garway, Hil.19 Jac. it was thus; Sir John 
Harrington made a Leaſe foz divers pears of Land of the value of 500 li. by the 
pear, rendzing 100 li. Rent to the Defendant;after acknowledged a Statute to Sir 
William Cocaine Knight, and after acknowledged another Statute to ths plaintiff 
Tho. Harrington; Sir John the Conuſoz makes a Leaſe foz divers years to the Co- 
nuſoz of the Reverſton to Cockaine, if the Leſſoz libe ſo long; Cockaine afſ{gns 
this leaſe to a Stranger; the plaintiff voth extend his Statute upon the gſſignee ; 
and after the firſt ConuſeeCockaine doth extend his Statute. 
In this Caſe it was argued by Damport, That by the purchaſe of the leaſe of where two 
the geverſſon by Sir William Cockaine the elder conuſee and the aſſignment over —— ate 
= eRecu- 


of the land in Reverſion, the firſt Becognizance is diſcharged, and then it will wii 
be lub ect to the conuſoz the plaintiff, Foz by the Purchaſe of parcel of the _ te be done, 
o 
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of the Conuſoz by the Conuſee, albeft he ekign it over, pet th 's Gall nev:r be 
chargeable mii the Recognizance, noꝛ anp other of the Land of the Conuſoz pur 
chaſed by other Purchaſczs. 35 E. 3.51. 25 Afi. Plow. 72. accord. But as ft 
is reſolved 45 E. 3. 2. If the Conuſce py: ch aſe parcel, and after enfeoffe the Conu / 
foz gain. new hey ſhall be chargeable again in the hands of the Conuſs3 oz other 
Purchaſoz. And there by Knevet, Zfthe Conuſoz and Conuſee purchaſe land joſnt» 
ly, and after make partition, the parcel of the Conaſoz Gall be diſcharged But 
Ouære here ifthe ook be not mil-pztnted, foz it is put by Thoipe, that the par- 
cel of. the Conuſee ſhall be diſcharged. Ind this pzinctpzl Caſe was adjudged 
with the plaint{ff. Trin 15 Jac. 210. and that during the leaſe the firſt Statute 
was ſuſpended. Foz which, ec. 

Noy araued the contrarp, and 105 the caſe was but this; The Conulſee of a 
Statule takes a leaſc.of the Connloz foz pears, if the Conuſoz live ſo long: ano 
it is true that by this the firſt Recognizance ts ſuſpended during the pears. wut 
when the ſecond Conuſee ſhall extend his Statute upon the Aſſignee, this Extent 
deth take away the teaſe, and leave nothing but a poſſibility in the Aſſignee, ſo 
that now the firſt Recognizance is revived, and doth p2event the latter Becognt- 
zaͤnce foz the Conuſoz may die during the time that the Conulee ſhall have the land 
in extent, and then the Allignee's eſtate is determked. vnd cited 8AM 4 29 Afll 
64. (Quz:e a quel puipoie Ind this caſe was adjudged, Toat if a leaſe be 
made fo 20 pears to W. Jule, ff W. Jule ſhall ſe long live, and after the Leſſoz 
let to J S foz years, after the death ot W. Jule, il] S ſo long live, that this laſt leaſe 
was ruled void, foz that it was but a poſſibility. Quæ rc ceo. 2. Foz another rea- 
ſon the Conuſce of the elder Statute cannot be ouited Without an Audita querela, 
Foz a Sfatute is a Judgment, as appeareth 17 Aſſ. 24. 10 E 4424 where a pur» 
ch:ſoz of the land ot the Conuſoz being ouſted by execution upon a Dtatute-Pere 
chant, oz the Diatute is not traly certified, it map be rederſed by one that is a ſtran⸗ 
ger to the Becozd. See by Pole, That an E ſtranger to à Statute,if he have a Spe- 
cialty, map habe an Audita querela which is given by the ſtatute 10 E.3. But the 
caſe was adjourned. Bendloes Rep. 102, 103. And in the cafe, Debt was bzought 
upon a leaſe foz pears made by Sir John Harrington fo @fr William Garraway; 
and that after he was bound in a Statute to the plaint iſf of 1000 li. and this Reber⸗ 


Con and Rent was delivered in ertent, wherefoze be took it by the extent, unde 


Actio accrevit, &c. The Defendant pleaded the ſozmer Statute to Sir William 
Cockaine, It was adjudged foz the plaintiff. See it again repozted by Croo,z 
424 477 478. And in Bendloe's Rep. 103. And (ce after Caſe 70, 


Caſe 53. 


In the cafe of ir William Gaſcoign, 3 Eliz. the caſe was; Sir William Gaf- 
coign acknowledged a Statute, after enfeoffed the Conaſce of part of the land, and 
conveped another part to his ſon, and to the wife of his ſon foz her Jointure; the 
Conuſee ſued execution, and was barred upon an Audita querela bzought by the 
ſon alone, without his wife. Nota, Che Venire facias fo the Co:iuſee doth not gtve 
dap to the plaintiff and defendant to anſwer upen the wzit ot Audica quere a, with- 
out hearing of the Mit and without the Declaration. In Audita querela the 
plaintiff Mall not recover coſts oz dammages, and therefoze it is left out in the 
Judgment, though found by the Zur The Venice facias hath a Superſedeas in 
it. Dyer 193.194. | 


Caſe 54. 


In 13 Eliz. in the caſe of Putnam it was this: Putnam made a leaſe fo bis 
pounger Bzether, which acknowledged a Statute with a defeaſance to perfozm 
thecovenants,the Conuſee doth ſue execution, and the Lefſee ſues an Audita quere!a, 
he wing the tefeaſance, andithat be had perfozmed all the covenants prout, &c. 


whereupon p3zoceſs went out, and the Conuſce ſhewed the Indenture, and the bzeach 
of one of the covenants, end pꝛaps he may pꝛocecd fo ci culie n: and * 


| 
| 
| 
{ 
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they are at (Nye, and it is found fo2 the Conuſce And it was alledged inarrcit of 
Judgment, that there was not a ſufficient Declaration foz the Plaintiff in the 
Audita Querela, and this is not holpen by Statute of Jeofails. But alter 
Judgment was given that the Conuſee might p2zoceed to Execution. Dyer 297. 

Dee after caſe 114. 


Caſe 55. 


Audit querela fo; ſuing of Execution upon the Fathers Land in D, and the 8 qule- 
Sons Land in 8, upon a Ststare acknowlcged befoze the Papoz of P, ſealed with be relierca 
one Seal; in this caſe it was objected that the Audita querela was well ſued jofnt- againſt an un- 
ly, becauſe it is grounded upon a Statute which is entire, and one Action of Debt duc Executior. 
might have been maintained againſt them upon the Statute : and of that opinion 
was Anderſon Chief Juſtice; but all the thzce otherJuſtices held the contracy, be- Statute not 
cauſe it is here pzetended that the Statute was never good, being Sealed with one 8224 for want 
ptece of Max, and ſo the Execution againſt them was always tozttous, whcreſoze K's Seal. 
fo: this wzong they ought to ſever in Aa ion to have it reverſed, the wꝛong being to 
them ſeveral. But if the Statute were once good, and afterwards releaſed, and Exe⸗ 
cation ſued againſt the Releaſe, there it ſhould be other wiſe, becauſe it is there 
grounded upon one entire cauſe. Palch. 38 Eliz. Co. B. Woriley and Charnock's 
Cale. Crook 3 part, 473. 


Caſe 212. 


In Paſch. 36 Eliz. B. R. in the cafe ot Fulſhaw and Aſcue if was thus; Erroz fo Audita querela 
reverſe a Judgment in the Commor-pleas, foz that Aſcue bzought an Audita que- 3 cp 
rela to aboid a Statute acknowledged befoze the Papoꝛ of Lincoln, becauſe it was K ge **% 
ſcaled with a Seal ofene piece; the Defendant ſaith it was ſealed with a Seal ot 
two pieces, ec. And at Niſi prius ft was found foz the Plaintiff in the Audit a que- Error 
rela, and thereupon adjudged quod ſtatutum præd ictum recognitum penitus vacuum 
forec, & pro nullo haveatur. Ind upon this ©rroz was bzonght, foz the Trial 
was not good, fo2 it ought not to be by pais, but by the Certificate of the Papoz. 

2. The Judgment Could not be quod penicus vacuum foret, foz theDtatute is 
good as an Obligation. But the Judgment was affirmed, and ſaid, that ff it be no 
Statute, it is no Obligatton, it hath loft his fozce in all reſpects, Crook 1, 1aff pub- 
licht, 3 19. See the firſt Judgment, Crook 1. laſt publiſher, 233. Aſeue and Foliambe, 
Dee it again in Leon. x part, caſe 3 10. See befoze caſe 4. | 


Caſe 211. 
In Hil. 11 Ed. 3, coram Rege, Rot. 93 · Nor. E xetution of a Recognſzance 3 


Flegic of Lands, ic. of Sir Thomas Camoys was had by two Perchants, and at- 79" © rc 
terwards by a fozmer Statate were out of the hands of the ſame Merchants deti- another charg- 
dered to the fozmer Cenuſce, whereupon the two Merchants deſired to have Exe⸗ es upon the 
cution of other Lands of the ſaid Thomas Camoys, & conceditur. See Cook 2 part Land. 


Ink. 679. 
Cale 59. 


In Paſch. 12 Eliz. in Co. B it was held; That ita man make a Leaſe foz Pears Be. extent 
rendzing a Rent. the Lefſoz oufteth the Leſſee, and binde th belt in a Statute, the 
Land is extended and delivered to the Conuſee, the Leſſes re- enters; that this is 
no eviction within 32 H.8. chap. 5. foz the Conuſee, mull be clearly without reme- 
dy, ec. but here the Conuſee ſhall have the Rent reſerved andthe Reverffon. Des 
Cook 2 part Inſt. 676. 


where 


Eee Caſe 
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Cale 59, 


Recognizance, In Trin. 42 Eliz, Co. B. in the caſe of Mallery and Tennings and others, the truth 
what liable to of the caſe was this; Sewſter 7 voy of Nov. by Deed indented foz monep bargained 
9 up- and ſold his Land te another, and the 9 day of Nov. he enters into a Kecognizance to 
Bargain and one Turner, and the Deed was inrolled the 20 of Nov. following 3 tn this caſe it 
Sale- was adjudged, that Sewſter was not ſeiſed in Fee of the land the 9 of Nov. and 
: thereloꝛe the land not liable fo the Becogni3ance, oz that when the Deedfs inrolled 
Relation of It. tte Bargainee is in judgment of Law ſeiſed ofthe land from the deliverp of the 
Deed. And it was relolved, that neither the death of the Bargainoz no of the 
Bargainee befoze Inrolment ſh ul hinder the paſſing of the eſtate , and that a re- 
leaſe ofa ſtranger to the Bargainee befoze Inrolment is good. So that this t- 
Recovery cfon of Law holds not onely between the parties, but between rangers aiſo. And 
that a Recovery ſuffered againſt the wargatnee befoze Jnrolment, the Dcev betng 
after fnrolled wil bin the 6 moneths-is good, ſoz that the pargatnee was in judg. 
ment of Law Tenant of the Free-hold at the time of the Kecoverp. And non refert 
when the Deed indealcd is acknowledged, { as it be acknowiedged within the 6 
moneths. all this was affirmed fo2 Law in 3 J:c. Co. B. between Lellinglam and 

Alſop. See Cook 2 part Inſt. 575.679. | 


Caſe 60. 


The proceed In Dyer 168, 198. if is held, That a Judgment given in the Common Pleas after 

ola judgment. d Scire facias upon a Kecognizance mult be after two Nihils returned; foz if it be 
upon one Nihil onclp returned, and it be to recover debt oꝛ damages againſt one that 
ts party and pꝛibꝑ to the Judgment, and not his Executoz 03 3 dminiftrato2, one 
Ninil is ſuſficlent. 1 


3 Ciſe 61. 


Statute Mer. In 46 Aſſize Scire facias 134. ouf of Cook 2 part Inſt. 579. is thts taſe: A ſeiſed of 
chant. the pro- Black acre and White acre in Fer acknowledged a Statute Merchant to 7, and en⸗ 
ceed in it. feoffeth B of White cre; 1 ſueth E xecutton of Black acre snt of the poſſeſſion of A 
the Conuſoz. aud of. White acre gut of the poſſeſſton of B; +. convbepeth Black acre 

fo C in Fee, I Tenantbp Statute Perchant alligneth bis Intereſt to D, Cthe Af- 

Scire faciar. ſignee of N ſueth a Sci: e facias againſt D 3Mignee of I, and tendereth the mony that 
is behind; D the Defendant pleadeth to the w2it, fo: that C Tenantof the Free- 

hold of White acre, whereof Execution was alſo ſued of recozd, is not named in the 

wzit, to whom the Suit was as well given as to the Plaintiff. Judgment of the 

w3it, non & allocatur: whereby it appeareth by the Rule of the Court, that anyone 

Feoffee map have a Scire facias, and tender the whole mony to the Tenant by 
Statute Perchant oz his Aſſignee. Another erception mas taken to the wzit, fox? 

that every Scire facias ought to be warranted oz grounded upon a Becozd, and this 

Scire f:;cias is not grounded upon the Becozd, but maintained upon a ſnggeffion of 

fendering the money, in which caſe he ought to have a Venire facias, and not this 

wit of Scire facias, & non alle catur. Mherebp it appeareth, that partly upon a 

Recoꝛd and partly upon a SuggeRtion,(no Scire facias being granted without ſome 
Suggeſtion) the Scire facias upon thts certainty of the Tender was maintainable. 


-Y 


Laſtly, it was excepted againſt the wit, that it appeared to the Court, that the 


ht by the allignee of Black acre againſt the JCignee of Te. 
nant by Statute PefThant, ſo that each of them as well of the one part as ol the 
other, Pleinifff and Defendant, were ſtrangers to the Keco2d. Et non allocatur, to; 
that it bad been often ſeen that this wait did lie as woll between ſtrangers as pzt- 
Venire facias. dies. à nd the walt of Venire facias to make the Conuſee, ec. to account, cc. and 
by the Chick Juftfce there it was held, that ne Scire facias licth againſt the Alienee. 


Caſe 


Scire facias was bo 
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An lhe ca e of Edmond Meskin againft John Hickford, the caſe was, Richerd $:ature Mer- 
Davies ſeiſed of land in Fee did acknowledge a Statute Merchant of 500 l. to Ri- chang where 
chard Machin to be paid to the Conuſee, ic. without expꝛeſſing any dap of patment ; Sd. 

the Conuloꝛ made a Leaſe of the land to E foz pears, who grants his eſtate to B; 

the Conulee dies inteſtate, his A dminiſttatoz extends tye land, whereupon the Af. Sed out by 
ſignee ot the Term bzings his Audita quei ela: and whether this would lie oz not, = — 
was the Queſtion. Bridgman argued, not; and by him it was judged to be a good 
Statute, and warranted by the Statutes of Acton Burnel, & de Mercatoribus; al- 

beit it was made without an erpzeſs day of paiment; fog the ſcope of this was to 
pꝛopide ſpeedy remedy foz Perchants, Fozeiners, ana Strangers, and Natives, to 
receive their debts, as pꝛofltabie to the Natton : 1. Foz that it bzings pꝛoſtt to the 

Ring by Cuſtome. 2. To the Matton, by this we have fo:ein commodities. 3. By 
this we utter our commodities into other Nations. 4. The people of the Nation are 
imployed in Navigation. This therefoze is to give Merchants ſecurity and reme⸗ 

dy loz their debts artſing by the ſale of their Merchandites. 

And foz theſe Statutes he ſaid, that ſome parts of them were ſubfanfial and ma- 

terial, and ought pzeciſely to be obſerved ; others not ſo ſubſtantial. Of the firſt ſozt How a Statute 
are theſe: . The Debtoz ought to come befozetye Papoz oz other Dfficer, and /* na be entred 
Clerk appointed to take the Statute. 2. Ye muff there acknowledge the debt. 

3. The Becogntzance muſt be inrolled. 4. The Clerk ought to make a Writing 
Obligatozy. 5. This Writing muſt be ſealed with the Seal of the Debtoz,and the 

Deal appointed by the King, which by the laſt Sfatute ought to be of two parts, 
whereof one ts fo remain with the Payoz oz other Officer, and the other with the 

Clerk. 6. There onght to be a time of patment, and this mult be ſo certain, that 

the Mayoꝛ by bfcw of the Roll may certifie that the time is paſt. 2s to the parts 

not fo ſubſtanttal, the Statutes, although thep appoint the taking of them befoze 

the Papaz oꝛ other chtef Dfficer in the ſingular number, pet the ſame map be done 

beloze anp two Thief Dfficers, as fs uſual in many Towns. 2. Although the Sta- 

tute ſap, that the Inrolment and Mriting is to be of the pzoper band of the Clerk, 
pet it may be waftten by his Clerk 03 by his Servant 3. Jlthough the time of pai- 
ment be by the Statute appointed to be at a dap certain, pet it is ſufficient if it be 

certain in aw, although no particular dap be mentioned in the Statute. But all 
the fir ſt matters mutt be obſerved. It it have but one Deal it is void; Worſley and 
Char nock's caſe. and Alcue and Hollingworth accord, 2nd this upon good reaſon, 
foz the King having committed the Seal fo two, ſealing by one is not ſaffictent. All 
the — parts, but the wziting of it with the pzoper hand of the Clerk, are 
material. | 
That there was a time certain enough as this is, foz the day of palment is ſet by 

Law to be pzeſently, where no time is ſet,as in a Bond where no day is ſet. 44 Ed. 

3.9. 4 Ed 4.49.9 Ed 4.22. 14 H.8-29, But in this caſe it is not patable without 

requeſt, ſoʒ no Dammages are to be recoveced till requeſt made; as if the Sta- 

tate be to pay it in the hundzedth hour oz the thouſandth hour afcer the making there- 

of. It map be objected, Then the S:atute is to no purpoſe. Anſw. Pea, it is foz 

ſecar{ty eſpectally, and not to give vay, foz when he hath ſold his commodities, he 

is to babe his money pzeſentlp, unleſs they agree upon time; if ſo, tdeꝝ ſet it votyn, Peſeaſance. 
92 have a Defeaſance, but this is not neceſſarp. As a Leaſe foz pears mult have a — for 
tertain time to begin and end; pet it one make a Leaſe foz 20 Pears, and ſap not - 
when it ſhall begin, this is a good Leaſe, and the Law ſaith that it ſhall begin pzes 
ſently. And it is oꝛdered by the Statute, that the Waiting Dbligatozy wall be 
wzitten with the pꝛoper hand of the Clerk; pet is it a good Statute albeit it be 
wattten by the hand of his Servant. But otherwile it is in caſe of Authozity to 
revoke, as in S-rcope's caſe, Cook Rep he who hath yower under his hand to re- 
boke cannot do it otherwiſe. Mich. 13 Jac, Thair and Thair. Trin.42 Eliz. Bird and | 
"Stride. How 42 Statute 


art e. theſe Statutes being taken fo; Aſſarance of Perchants, Wall be hall be taken. 
Finrthermoze, theſe S 1 3 | ——— 
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How a Saut te gxpounded favourably foz them, fo far as the varlance (if any be) of the letter hail 
ſhall be taken. gat tmpeach'it Cock 5.77. 10. 67. 4. Vernon's caſe, 27 H.8,10. And the loꝛm of the 
Statutes in Glouceſter. Hereford, Briſtol, and many other Towns, is fo mention no 
day ef paiment : but ſome are made ſine ulteriori dila tione, ſome immediate but 
the moſt uſual do run as in this caſe : and the fozms of: Pꝛecedents are much to be 
regarded. The Statute doth onely pzovide foz Merchants foz their debts ; and pct 
none will denp, but that if ſuch a Statate be acknowledged to one that is no? Pots 
chant, noꝛ never uſed Perchandizes, pet it is good enough. And Jones, Winch, and 
Hobart held the Statute good ; but Hutton contra. ànd judgment was given quod 
quærens nihil capiat per breve. Meskin and Hickford. i? 


Giſe 63, 


where a new If the Counfoz of a Statute be taken in execution, and cſcape, yet his goodgand 
Execution lands ſhall be extended upon that Statute 3 foz the 8 ction which the Piainttft bath 
ſhalt be. againſt the Sheriff fo2 the eſcape is no ſatisfaction fo2 the debt. Mich. 33 Eliz C. B. 

Lixney's caſe. Hughes's Ab: idgm. 894. caſe 9. 5 


Ciſe 64. 


r Jn Cook 5. in Blumfields caſe it was held, That if a man be taken in execution 

Execution. C03 debt, and die in erecutton, that he map habe a new execution by Elegit oz Fieri 

Death in Exe · f cias. Dee Hughes Abridgm. 864. caſe 10. Iftwo be bound jopntly and ſeverally 

cution. in a Bond, and are ſued and condemned, and taken in execution, and one eſcapeth; 
this will not diſcharge the other: and therefozehe may not have the wzit of Audita 
querela; he can have but one Execution with ſatisfaaion ; but be ſhall have both of 
their bodies in execution. Mich. 39 Eliz. B. R. Cook 5.86. o ik the conuſoz of a 
Statute Merchant oꝛ Staple eſcape; oz die in pziſon, his lands and goods ſhall be 
extended. Coo. ibid. See alter caſe 142. 


Caſe 65. 


what is liable Tenant in Fee grants a Rent- charge, Proviſo that the per ſon ot the Gzantoz 

to Execution hall not be charged; the Gzantee aclinowledgeth a Becognizance a ccoꝛding to the 

ona Recogni= 23 H. S. andaftcr releaſcth to the G2zantez; the Conulee ſueth an Extent; and bzings 

— Debt againf the G2antoz Terre-tenant, 1. Reſelved, the rent is extendable; foz 

ie c not withflanding the releaſe it is in eſſe as to the Conuſee, and cannot be diſcharged 
by the ad of the Conuſoʒ; aifo the Extent relateth to the Judgment, at which time 
it was extendable. See the Lozd Abergavenny's caſe in the ſixth Repozf. - 2. Debt 
lieth not ſo long as the Extent endureth, foz ſo long the rent bath continuance; a- 
though that by the releaſe the Free⸗hold be determined. Il a Rent : charge be 
granted foz life, with Proviſo as aboveſaid, if the rent be determined, Debt lieth 
again the Gzantoz, becauſe he had no other remedy. Lillington's caſe, 5 Jac. 
Cook 7.38. 18 


Caſe 66. 


: In Mich. 14 Jac. Crawley and Marrow, the caſe was this: Tcnant in Mail 
Recogn17ancee acknowledged a Recognizance of 1000 J. and dies; Scire f:cias was bzonght as 
gainſt the ue in Tall, who hanging this Scire facias made a Leaſe foz years to 

the Defendant (in an Ejeftione firmæ) and pleads to the Scire facias, that he had 

- .__ riens per Deſcent of Fee-fimple from bis Father, and that he was not the Terre- 

tug we is liable fęnant of the Land: all which was found againſt him, (ſcil.) that he was Terre- 
: fenant of the Free-hold, and that he had the Land by Deſcent from him in Fee- 
ſimple ; ell wbich was put in iſſue, and hanging this be made the Leaſe to the 
'Defer;dant. In this tate Judgment was given againſt the que in Tail, that the 

A and h ould be liable to thig xecognizance ; the Leaſe to the pcfendant was made 


befoze the Judgment, the Defendant being acce pleads all this matter, mm — 
ecia 
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ſpecial Uerdic this was all found. The Plaintifs Title was under this Kecog- 

nfzance, and the Judgment given againft the 3ſue in Tail, the Defeadants Title 11 
under this L caſe foz pears made to him by the I due in Tail. And the whole Court whe m2, 
elear of opinion, that becauſe this was after Uerdic, that the Leſſee bere ſhall not #altific, 

be received to falſifie foz his term; and accozpingly, by the Rule of the Court, 

Judgment was given foz the Plainttt. Bulſtr.3 pare,245. 


Caſe 67. 
| : BY 1 | 3 5 Judgment 2. 
In Trin. 17 Jac, Co. B. Caſtleton and Smith's Caſe, it was this: Action of inſt Exccu- 
Covenant was bzought againſt one as E xecutoz, and the bzeach alſigned in an Ad tors, | 
done oz omitted by the E recutoz himſelf: in this cafe it was held, that the Audg- | 
ment ſhould be entred de bonis Teſtatoris, and not de bonis propriis. Hutton 35. 
Hil. 33 Eliz. Co. B. ohnſon and Butcher's caſe, accord, | 


Caſe 68. 


In the Caſe of Garth and Ersſield Knight, in Chancery, in a Scire facias fb 
. have erecution of a Recognfzance of 800 |, acknowledged in Chancery by Sir 
Thomas Ersfield the Father of the Defendant the third of May, 14 Jac. the Caſe 
was this: Sir Thomas Ersfield the Defendants father was ſeiſed in Fee of divers 
Lands, and made a Feoftment to the uſe of himſelf foz life, the Remainder to the 
Defendant his Son in Tail, with divers Kemainders over, with power of Re- "RTE 
vocation, by wziting under his hand and Seal, and publiſhed in the pzeſence of thzee — 
witneſſes; and then foz the conſideratfon of 400 I.) did enter into this Recognizante 
to the Plaintiff, and dies. And whether this Land was extendable againſt the Don, 
oz not, was the Queſtton: And it was laid, Pea, by the very wozvs of the Statute 
of 27 Eliz. which doth not only aid Parcheſozs of Land, but alſe thoſe who fog a 
valuable Conſidecatten habe any Charge out of, oz upon the Land. But to this it 
is objeded, That the Statute doth make the revocable Con vepante void only a- 
gatalt the Bargainees, Mentees, Gzanfees, and Leſſees, but doth nof ſpeak of 
Csnuſees. But to this was anlwered, that it appears by the wozds of the Statute, 
that it intends. all that have any charge out of 03 upon the Land: and although the 
Laſt wozds of the Statute do not ſpeak of Connſees, pet it fhall be erpounded to 
reach to them as Welm 2. chap. 1. that by it not only the tenant in tail, but his iſ⸗ 
ſue is reſtrained, and that the tenanc iu tail can no moꝛe charge then alien the Land 
-o2 ſozſett it: fo that if he grant a Rent, oz acknowledge a Statute oz Recognizance, 
o commit Felony oz reaſon, and die; his 3fne ſhall have the A and diſcharged. 
5 Ed. 2. Foim.52. 3 Ed. 3. Fo m 46 | 
- Andthis Sfatgie hath been always taken, as fo the equity thereof, fo relfeve pur⸗ 
thaſozs, and thoſe who bona fide and fog good cauſe purahale Land. Mich. 42. 43 
Eliz. Standen and Bullock's Cale, Cook 3. 82. where a man had conveyed his 
Land to the uſe of himſelf foz life, and then to the pſe of -divers others of his blood, 
with future power of Be vocation, as after ſuch a Feaſt, oz after the death of ſuch 
an onę; and after, and befoze the power of Revocation commenced, he foz a valu⸗ 
able gonſideration did bargain and ſell the Land to another and his Heirs. This 
Bargain and Sale is within the remedy ot the Statute: Foz although the Statute 
lap{ The iaid fiiſt Conveyance not by him revoked according to the power by him 
reierved,] which ſe ms by the literalſenſe to be intended of a pzefent power of 
Revocation, foz ns Reſervation can be made by fozce of a future power till it come 
in eſſe; pet it was holden, that the Intention of the Act was, that ſuch a voluntary 
Conveyance, which was oziginally ſubject to the power of Revocation, be it pꝛe- 
ſent oz in future, h all not be good againſt a purchaſoz bona fide upon valuable © ons 
fideratton. And if other conſtruction be made, this 2ct will ſignifie little, and if 
will be eaſie to evade it. And ſo if A reſerve to him a power of gevocation by the 
allent of B, and then A bargains and ſells the Land to another ; this Bargain and 
Sale is good, and within the remedy of the 2d. Bridgm. Rep. 22. 


Caſe 
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Caſe 69. 

Audita que- In Audita Lnerela the Plaintif ſhewed that a debt ot 200 |. was recovered a- 
rela. cainft him, upon which be was outlawed, and by a Capias ut agatua taken iu 
Execution, and the Dyerlit ſuffered him to eſcape * the Defendant ſatch, that aftex 

Eſcape. the Eſcave, and befoze the Audita Querela bzought, the Dutlawzp was declared to 
be erroneous and ſo no Recozd of ibe Patlawzy. In this caſe it was adjudged, 

that the Avidit: + 2 uerela would not lie. And a difference was therein taken berween 

Ti over of mean as done in Execution of Juſt ite which are compuiſozy,and Ads volan:ary; 
Ar e- (| JULIA: be given in debt, and the Sherif bp fozce of a Fieri faciasſclla term 
enbon. pf the mecendants, and after the Judgment is reverſed fo: Erroz; in this caſe the 
Refticurien, term ſhall not be reſtozed, but the mon ev. foꝛ the £: herit was commanded and com- 
be awarded, by which the Sherif is com- 


pelled to do it But if an Outlawꝛe hie 
manded to take t be Bodp, & bona & ca talla quæ per Inquiiztionerh vene int in ma- 
nus noſtras capias; it here the Serif lell tbe Goods and C bat tels, and aller the 


DPautlawꝛp is reverſed, the party ſhall be rettozed to his Goods and Chattels, ' be» 
cauſe the ®yerif was not commanded by the wati to le them. Coo. 8. 141, 142. Dr. 


Drurie's cale. 
Caſe 70. 


Debt fo; Rent upon a Leaſe koz pears, the Caſe was; Sir William Cockain 

| Conuſce of a Statute takes a Leaſe foz years of the Keverſicn,and cnt reſe ved 
where wo upon the Leaſe foz pears» the Leſtee attozns, the Conuſee aſſigns over this Leaſe 

Statutes are fo; pears; after wards Harrington, being Conuſee ok the later Puiſne Statue, ex- 


= 8 tends this reverſton and rent; and afterwards Sir William Cockain vy vertue ef 
te be done. £2 elder Statute extended this reverſion and rent: and which of them ſhou d dave 
the rent, was the Nueſtion. And it was adjuoged without much Argument that 
drent, and aſſſgning it over, the 


the flirt Conulce accepting ot the re der ſion an 
and the ſecond Conuſee might well 


Extent is thereby ſuſpended daring that term, 
Harrington and GarraWaye Paſch. 15 Jac. B. 


Extent ſuſpen- 
ded. extend it againſt him. Refi. poſtea. 
R. Croo. 2.424. Dee the next Cale. g 
Debt upon a Leaſe toʒ years made by Sir John H:rrington to the Dekendant, 
. und 


and that afterwards he was bound in a Statute to the plaintiff of 10001. 
that this reverſion and rent were delivered in ertent : wherefoze he took t. by the 


33 wo Extent, unde actio accrevit. The Defendant pleaded a 
charged — Cockain ot 2000 1. and that this reverſion and rent were extended 040n that Sta- 
ther, what is tüte: wherefcze, t. T he platnttff replies, that Sfr William Cockain, alter 
to be done, the Statute made unto him, and the Statute made unto the plaintiff, had taken dl 
Leaſe fo: pears ol the plaintiff, ſo he had ſaſpended his Statute ; and Iſſue there- 
upon, that Sir John Harrington bemiſed unto him this land, and found foz the 
plaintiff quod emiltit. Now Noy moved in Arreſt al Judgment, That this is no 
cauſe to give the extent᷑ to the plaintiff, noz can he avoid the extent of Sir William 
Cockain ; but upon this matter, if there hou'd be cauſe to avoid the extent, be 
d it, and not otherwiſe, foz that 


ought to hade bzought an Audita querela to avo 
he is in by matter of Becozd. Wee 17 Aſſ. pl. 45 Ed. 3 and other Books, Tyat 


a Statute being of reco2d, cannot be adolded but by matter of reco3d; ſed non al- 
jocatur 2 fo2 when the plaintiff had ente lawfully extended, and the Land was de- 
Uvered bim in Extent, be map A io in this Action by plea the Extent upon the - 


fozmer Statute, and ſhall not bo put to an Audita quere la; f03 the ſecond Extent 
never was lawful, but was ſuſpended by taking tbe Leaſe: and then the plaintiff 
ed, map well maintain this Action. Wherefo:e it was adjudg- 


having well extend 
ed foz the plaintiff. Vide poſtea. Harrington and Garraway. Paſch. 16 Jac. B. R. 


Croo. 2. 477. See beloze Cale 52. 
Cale 
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Caſe 71. 


The Meir was condemned upon Nichil dicit in debt bought upon an Obligation what Execu- 
made by his Father; in this caſe ft was the opinton of all the Juſtices, that the on ſha't be 
Plaintif could not have other Erecutton, but bp a ſpectai Elegit of all the Lands Jug men. 
which deſcended in Fee to the Heir from his ſato Anceſt oz, which he had at the 5 
day of the wit bzonght. Hil.7 Ed. 6. D/ er 8 t. But ſee Plow 440. fn Davy and 
Pip's caſe. Jf the Heir be condemned foz default of anſwer, 92 by Nihil dicic, 03 
by confeſſion, oz anp other matter, without certain chewing the AT-ts; in this 
caſe the Plaintif ſhall have Execution of his ether Lands, oz of his Goods and 
Chattels, bp a C:pias ad ſatisficiendum; and tf the Recovery were by Nichil di- 
cic, he (hall be charged of his own Land, as it was adjudged Hil. 41 Eliz.B. R. Rot. 
447.in B:rker and Brown's caſe, See Dyer 149, accord, 


Againſt an 


Caſe 72, 


Debt was bzought upon an Obligation againſt the Daughter and weir of Hen- Debt againit 
ningham, upon an Obligation of ber Father, the Plaintif recobered upon Nichil e how 
dicit ; in this caſe a Judgement general was given: And upon a Scire facias to h . 8 _ 
have Execution, the Defendant pleaded nothing by Deſcent in Fee at the dap of the Execution. 
wit b:onght,oz after; in this caſe it was the opinion of the Court, that after a Re- 
coverp by Nichil dicit, 02 non ſum informatus, oz bp confeſſion, the Heir comes too 
late to pleadriens per Deſcent, but in ſuch caſe E xctution ſhall be by Elegit of his 


own Wand. 18 Eliz. Dyer 344. 


- 


Caſe 73. 


In Mich. 4 Eliz, in Owen's Caſe ; A man recovered in debt, the Defendant * 
died befoze Erecution, whereupen a Scire facias iſſued ont againſt the Heir of all 1 8 
the Lands which were to the Dekendant the dap of the Judgment, and thereupon e 
iſtued an Elegit accozding to Weſtm 2. of the Poiettes of the Lands of the Heir; . 
in this tale {f was held, there needed no Scire facias again( the E xerutozs, foz he Ce 


had Election to habe Ext cutton only againſt the heit. Dyer 207. Heir, 


Caſe 74. 


A man had cauſe of Pzivilege in the Common-pleas, and was arreffed in Lon- De | 

don, and befoze Judgment he delivered a Superiedeas to the inferiez Court, yet Eaccusse of 
thep pꝛoceeded to Judgment, and the party being taken in Execution was bzought nere. 
by Habeas Corpus into the Common-pleas. And becauſe alter the Superſedeas de- 
Itvered, there was a nullity in the pzoceeding, the Court awarded that the party 
fhould be diſcharged of Execution, and that without any wait of Erroz ; foz by this 
declarative award the Judgment and Execution was utterly avoided. 38 H. 6.4.12. 
Hughes's Abridgm, 895. caſe 13. | | 


Caſe 75. 


Note, Where by a P3erogative-w2ft out of the Exchequer the Goods of a Return of 2 
Collecoz foz Fifteens were extended, but the wzit of Extent was not returned by wric of Exe- 
the Sheriff; pet it was reſolded, that the Erecution (being foz the Bing) was good cation. 

Ind in caſe of a common perſon, il a Sherif upon aFieri facias levieth a Debt foz. 

a common porſon, and pap him the money, and do not return the waif, pet the ex⸗ e 
ecution is good, otherwiſe who would buy the Goods taken in exec ution © but the , 
Sherif ma be ame rced foz not returning the unit, but the execution is good. Cook 

4.90. Hoe's caſe, Trin. 33 Eliz. Mount's caſe, adjudged accozd. But a Capias in pꝛo⸗ 

tels muſt be retur ned. 


Cac - 
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Caſe 76. 


What is fable In Mich. 27 Elvz. B R. in the Caſe of Amner and Loddington, tited in Cock 8. 
* 1 96. Matthew Manning's caie, it was thus; Leſſee foz ninetp nine pears deviſedin 
ment * theſe wozds, [I deviie my Leaſe to my Wife during her life, and after her death ! 
will it to go to her children unpreferred,] made his Wife Executrit, and died; 
the Wife entred, and was afterwards married to] S. againſt which js a Judg- 
ment was foz money, and upon a F ier i facias the term was ſold by the Sheritk, 
and afterwards the Judgment was reverſed fo; Erroꝛ; after ſhe died having 3 ae 
a Daughter not pꝛeferred: in this caſe it was amongſt other things reſolved, that 
the Deviſe was good, and the ſale bythe Sheriff was good, aud was not avoided 
by the Reverſal of ths Judgment faz ſo much as ſhe and her husband in her right 
had, which was as long as the Wife lived, and ſo long the Uendee had an ablo⸗ 
tnte pzoperty therein. Hughes's Abridgm. 896. cale 17. 


Caſe 77. 


An Aeon of Treſpaſs foz a 1Baffery was bzought,ſuppdſed to be the firff of June 
1586, had Judgment given the 13 of Eebruary in the ſame pear, upon which i(fſacd _ 
a Capias pro fine, and befoze the Return thereof the King pardoned ſuch Fines, 
and made all pzoceſs thereupon void: in this caſe it was ſaid by the Court, that 
* if the Sheriff in ſuch a caſe take the party by a Capi is pro Fine, that in that caſe 
ta vb... be is in execution foz the party, and if the Sherfff ſet him at liberty. he ſhall an- 
Execution. Cwer fo2 the Eſcape. And in the pzincipal Caſe it was reſolved, that although bp 
the Pardon the Pꝛoteſs was made void, that the ſame ought to be meant as to the 
Intereftof the King in the Fine, and the veration of the @abjec by it, but not as 
to the execution of the party. Paſch. 29 Eliz, Co. B. Hudion and Leigh's caie, 
Leonard 1. 51. 


Caſe 26. 


Clegit. N pon a Recovery in debt by A, he ſued Execution againſt the Defendant by Ele- 
git; the Sheriff made return that he had made partition of the Lands by the 
The proceed oath of twelve men, but he could not deliver it ts the party, foz that it was ex- 
in it. tended upon another Statute: whereupon the Plaintif ſued ſozth a Capias ad ſa- 
tisfaciendum. It was ſaid, that after Elegi: returned the party could not reſozt 
to Execution byCapias,and therefozs pzaxeda Si perſedeas of it:hut the Court was 
clear of a contrary opinion; ſoz upon a Nihil returned upon an Elegit, the platntiff 
New Exec - map hade a Capias, and in this caſe there is no Execution returned, foz after the 
tion. foꝛmer Extent ended he ought to hate a new Elegic. Afterwards the Defendant 
was taken by the Capias ad ſatisfaciendum, and he pzaped a Superſedeas to it, but 
it was not granted. Hi). 31 Eliz. B. R. Palmer and Knowls's cafe. Leon. 1 part, 

176, 

Caſe 79. 


What Execr- Mebt againſt Crecutozs, who plead fully ad miniſtred, which is found againſt them; 
eee bit in that caſe no Capias ad ſatisfaciendum ſhall ius: but contrary, if they plead, 
" Never Executozs. ne ver adminiſtred as executoꝛs, and it is found agataff them 
there, in regard their plea is falle, a Capias ſball ifſne fozth againſt them, and their 

Bodies ſhall be ſubjec to execution. See 34 H. 6.45. 48 E. 3.14. acc. 


| Caſe 80. | be” 


A became bound in a St atute of 1000 l. to B, B died, the Execnfo3s of B ſued ex- 
ecution againſt A, and upon Extendi facias Liberate tiſued fozth, and the Pannoz of 
How the Exe- D and the Lands ol A were delivered to the execntozs, but the Liberate was not 
cutien ſhall be returned. It was objeded, that the execution was not good, becanſs the _— 


pon it. 


Statute. 
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was not rekurned. To that it was anſwered and reſolves, that tiere is a dickerence 
between a Liberate, anda Capias ad ſatisfaciendum, and Fieri tacias: fog theſe 
waits are condfttonal, Ita quod habeas corpus, oz Ita quod habeis denarios hic in 
Curia; but confrary in tbe wilt ol Liberate & habere facias ſeiſinam, foz in ſuch 
waits there is not any ſuch clauſe: and therefoge it ſuch witts be not returned, the 
execution done by virtue of them is good enough. Hil. 28 Eliz. B. R. Penruddo ck 
and Newmans caſe. Leon 1 part, 279. 2 part, 49. 


Cale 81. 


Debt upon Obligation of 1001. the Defendant pleaded that JS was joyntiy and 
ſeverally bound with him in the ſame bond, and the plaintiff recovered againt jim, 
and had him in execution upon a Capias ad latisfaciendum, and ſuch a dep the &Bc- D charge of 
. riff libere & voluntarie ſuffered him to eſcape: Jt was adjndged no bar, but that he Fxccor:cn | 
mtgbt ſue out execution againſt the other, ſoꝛ execution without ſatis faaton ts no Where. 
bar, although he eſcaped votuntarily by the Sheriffs permiſſton. But tf he had ſhew⸗ 
ed that the Sheriff had let him go at large by the licenſe ol the Plaintiff. it had becn 
a Diſcharge, and he might have pleaded it in bar. Hil. 2 Car. B. R. Whitacres and 
Hamkinſons caſz. Croo. 1 part, 53. 


Caſe 82. 


Hickford hzougbt an Audita querela againſt Machin, and the caſe in effect was M 
this ; Richard Davies 43 Eliz. acknowledged a ®ta'ute Merchant of 5001 befoze chan; won” 
the Papoz and Clerk of Glo:cceſter to Machia, and all the cirtumſtances of the go. 
Statute de Mercatoribus were well obſerved, ſaving onely that no dap of papment 
was mentioned; and after the ſald Machin took a leaſe ſoꝛ pears of part of the land 
of which the Connſoz was ſeiled, and after the Conuſoz died inte ſtate and Hickford 
took out Letters of Adminiſtration, and Machin ſued an Execution agatiift the ſaid 
Hickford who bzought an Audita querela: andthe ſtagla point was, whe: ber this a of 
Statute be good, in regard that no day of payment is appointed, And after divers — 
Arguments by the Ser jeants in other Terms, this Term it was argued by all the 
Court, and the effec of their ſeberal Arguments were in this m.inner. 

Jones Juſtice began and ſaid, It ſeems to me that the Stature is good, and that 
no Audita querela will lie. 2nd he ſaid here had been thzee Object ons made a- 
gainft this Hfalute. Firſt, that every 3 of Parliament which gives dircaions 
foz the doing of a thing, ought to be pꝛeciſely purſaed, and ſhali not have an expla- 
planatfon upon an explanation: and he ſaid, that notwithffanding this Objegion, 
be thonght the Statute to be good, foz in every Act of Parliament there is Sub- 
Kance and there is Fozm, and if the Susſtance be obſerved, though not every Cir⸗ 
cumfance, pet that is very good; and ſo is the Cale concerning Conditions which 
are as ſtrictly tobe: obſerved as any thing, yet if the S ubſtance be obſerved,though 
not the very Letter, pet this is very good. As the Caſe ot >croop, Ons tovenant⸗ 
eth to ſtand leiſed to divers uſes, with a Pꝛobtſo, that if he ſhall ve diſpoſed to alter. 
diſannul oz change the uſes, 4c. that then it ſhell be lawlul at all times, at his 
pleafare, to do this by his M ziting indented, under his {and ſubſcribed in the 
pzeſence of thzee Witneſſes, to diſannul them, and alſo by the ſame i- Covenant to 
ting to determine and ſet down other ales. Now if by Indenture in the pze⸗ ſtand ſciſed to 
fenceof thꝛee WMirneſtes be doth covenant with another to fand ſeiſed to ober vc dect mi- 
ules, at. hers, though there is- no erp2eſs determination ot the fozmer uſes 
actozding to the wozds, pet the Limitation vf tbe new uſes doth imply a De- 
termination of the fozmer nſes, and ſo the Subſtance of the wozvs is obſerved, 
though not the verp literal expieWſion. Anvſo-was: it iatelp-reſolved in this Court 
between Kent and Lee, that where ſuch Covenants were with power ofſach Revos 
tation in bis liſe time ſealed and delivered; nom it in this caſe this be done by Will gevocarion 
ſealed, this is aſafficient Kevocatton, foz tit Intent was:ſatisfied 3 and if in this thereof. 
«Caſe; then by the ſame reaſon in our Caſe. But now let us:cone to this Statute ; 
and in this Statate there are-matters of a and matfers of Circumſtances, 

| Ind 


— 
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And the Stat. of Acton Burnell ſaith, that the Debtoz ſhall come befoze the Pat 
oz to acknowledge that, new this is but a circumſtance of the ſtatute, fog if the 
Matoz come befoze him, this ts very good, toz the ſubſtance is that the ſtatute muff 
be acknowledged beſoze the Paioz in p2oxer perſon, and not by Attozney. and al- 
ſo the Cfatnte ſaith, that the Recognizance be enired into the Roll with the Hand 
of the Clerk, here the Inrolment is the ſubſtance, and not the wziting: and lo 
the ſtatute de Mercatoribus, that he ought to come befoze the chief Dfficer of the 
City, &c- and pet it hath been ruled here, that if the City be governed by two chief 
Dfficers, be onght to come beſoze them both, fo2 to this purpoſe thep are but one. 
Nap, thc tute is, that he ſhall be 8 Perchant who ſhall acknowledg that; and 
pet if he be not a Perchant, he is within the compaſs of the ſtatute to be a Conu⸗ 
ſoz. But now to the point, whether this is ſubſtance oz cirtumſtancs: and 7F 
am of opinton that though the dap of papment be not ex pzelled, pet it is berp well, 
foz a dap map be in that, and pet not be good, as if it be at Michaelmas after J S 
ſhall come fo Pauls, now in this caſe, becauſe it map not appear to the Patoz judi- , 
cially when to award execution, therefoze it is not good; but if this be to pay the 
firſt return of Michael maſs-Term, this is very good, fog there he map know im⸗ 
medfately when to award execuiion. and the ſame Law if it be to pap befoze Mi- 
chaelmas next, oz to pap pzeſentlp as an O bligation, and ſo the Patoz ts bound to 
take notice that this is to be pats pzeſently. 

Another Obieckton, that it Wall be frivolous, that his Bedp ſhall be taken fs 
ſoon as it is acknowledgev. But 1 an er that this may be very woll; foz this 
is fo; the ſecurity of the Merchant who is the c onuſee; and Merc pants ſhali net 
be ſuppoſed to know when tendz ing map be, in regard that they are (uppoles to be 
men of fozein implotment: and ſo upon the Statute of Bankrupts,foz the wozds 
of the Statute are, | to every Credithr a portion is allotted to him] by pour con- 
fkruction the Dale al! be void, becauſe it is not accozding to the wozds of the Sta⸗ 
tute, but you ſee that thts is ruled to be againſt pou. | 
. . The third Dbjecion is explanatozy to the Statute of Acton Burnel, and fog that 
it ongyt tobe pzeciſ:lp peruſed, and not to vary from that. But J anſwer to that, 
that be Statute de Mercacoribus it ſelf had not been obſerved in ev:rp point and 
circumſtance, foz the woꝛds ol the Statute are, | that if the Debtor do not pay at 
the day, that then che Debtee may come before the Mayor and ſue Execution.) 
And pet it was refolved Coo. 2.48. Chat the Trecutoz of the Perchant map come. 
And beſtÞes the wozvs of the Statute are, | that che Extent hall be of all his 
Lands which were in the hands of the Debtor at the time of the Statute acknow= 
ledged z] and pet if he who is the 7onuſoz purchaſls Lands afferwards, pet they 
ſbail be liable to be extended by fozce of the ſame Statute, though not made mention 
of. and ſo it is out of the wozds of the ſame Dtatute. And fo J am of opinion that 
the Sfatute is good, and that in this caſe no Audita querela lies. 


The Argument of Juſtice Hutton. 


385 nere Hatton tontrarp; A am of opinion that this Stafute is void, and that the Au- 
; dita Querela well lies in this caſe,” and all my Argument ſhall be upon the Sta- 
fare of Acton Burnel, fog thts is rhe fundamental Statute : and J conceive that the 

Intent of the Lab is, to contain a certainty when the monep ſhall be paid, and the 

concluſion of the Statute de Mercatoribus goes ober and farther then the ſtatute of 

Acton Burnel, foz this doth oxtend to all the ſabjeds of the King, (Jews only ex⸗ 

cepted) and there ia a reſervation, that this hall not deftrop the a d ion of Debt: 

Shines reel: and allo there is a reſervation to the Judges, that they map take 8 Kecogn(zance- 
Bee te the dun- as befoze 3 and the .tatute of Acton Burnel was made the 11 E. 1. and thete are 
king of a good in that fatute ſeveral eflential points which ought of necellitp to bs obler bed. 
Statute. And firff, That this ought to be taken befoze an Dfficer ; and pet two Otticers 
which are the chtef Dfficers may well do this, fozto this intent they are but one, 

Secondly, there ougbtto be a ſeal of the party. Thirvip, a day of paiment ought :0 

be alſo expꝛeſſed, becauſe the ſecurity is taken befoge an ignozant man. Fourthiy, 


the Seal of the King ongbt to be ts that. And fi(thly, this ought to be Nay 
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Ind if hath been alfo agreed to mp hand, That a conjetural dap of payments not 
good, as at Michzelmaſs affer the return of {ch an one from ome, oꝛ after the ac: 
tompliſhment of the age of 27 pears; foz thoſe ſhj ill never be days to give Turiadi- 
qion, though they arc good by way of contract : and ſuch a Recoantzance is good foꝛ 
any thing fo2 which an #afon of debt will lie, but ff no Action cf debt well lie, tn 
this caſe then it is nor goo); and ſo is alio the Statute of 23 H. S. chap 6. foz it dath 
not cxicnd to ſuch things, but where an Acion of debt lies. 

Ans the frſt part of the Statute is, that the Debt and day of paiment be en⸗ 
fred into the Roll, that fs it map appcar whether the day be paſto2 no, and chat 
may nor appear by the Judgment of the Law, but upon the face of th Statute. 
And there is aiſo one C lanſe in the Statute, that if the Debtoz will ſap that his 
Goods were delivered 02 ſold foz leſs then they were wozth, the party had no res 
medp.; loꝛ when the Sherif hd ſold them, the Debtoz may account it his folly, * 
that he ſold them not befoꝛe the day of the Hut: But if in our Caſe the mony is 
papable pzeſently, he had then no time to ſell them, foz certainly the mean ing of the 
Statute was, tn this to give time to the Conuſoz to alien and to ſell his Goods. And 
ſo of a Recognizance taken befoze the Chtef Juſtice upon the Statute of 23 H 8. 
without queffion a dap ought fo be limited when that ſhall be paid, and there ought 
to be the Seal of the party, and the Seal of the King, and the dap of the payment 
ſpecified. And my firlt reaſon wherefoze this Statute is void ts, becauſe waen an 
Ac of Parliament limits Juris dia ton 0z Power to any inferioz man, he ought to 
purſue his limited Jurisdicion pꝛeciſely in all the ſubſtanttal points, as the Sta- 
tute oł Magna Charta limits that he ſhall hold his turn, viz. the Shertf within one 
_ alter Michaelmaſs oz Eaſter. Now if he hold that but two days after, it is 
vols. 

And the Reaſon is, he onght to purſue this limtted Jurisdiction, and then what 
difference is between thele ſeveral Jurisdictions? And J cannot compare that to 
a better c aſe then fo Nufage's Caſe upon the Statute of 23 H. 6. If the Sherff do 
take an Obligatton foz an appearance, if it do not appear in the Condition when 
the Dap of appearance is, then this Obligation is void; foz the day of appear- 
ance ought to appear ex pꝛeſlp, and not to leave this to the conſtrud ion of thel as. 
And then what difference is there between our Eaſe? Indeed Contracts map be many 
times made good by reference, but lo may not a- Recognizance; and pot 7 E. 4. 4 
man made a confract to give ſo much foz cozn, when he ſaw it, and the contract 
by the Juſtices was awarded vold, becauſe that no day was ſet when that ſhould 
be paid; und ſee the Book which is. Jconceive, that ff the contract had been to 
— when he took the cozn, it had been good. And ſo here, if a man had ſuch a Ju- 

sdictiou, he ought to purſue that pzeciſelp, and fog that, the day in all ſuch caſes. 
ought to be obſerved, and a fortiori in dur caſe. Ind another Re aſon fs ont of the 
Pzecedents in all times; and although there may be ſome few which do paſs ſub 
ſilentio, pet J do not value them acco;ding to Slade's Cale: and 5; E.4q. and all the 
ſubſequent Statutes ſince the ſtatute of Acton Burnel are but Declarations and 
additions to this Statute, and as Grant's caſe upon the ffatute of 32 H. 8. 
Nap, this is not only a ſfatufe of Explanatton, but is alſo an Oziginal Statute; 
but the Statute of 34 H.8. of Wills, is meerly a ſtatute of Explanation ; and 
foz that reaſon in Buckler and Bakei's caſe is that act to be conſtrued p:ectſely accozv* 
ing to the wozd,and no new interpzetation map be made of that. and foz anſwer fo 
that which my bꝛother Jones laid, that here is a dap equivalent to an expzeſs day, 
foz it is implied in Law to be paid pzeſently, accozding to the caſe of an Obligation; 
I ſap, that in thtscaſe there is a diverſity in our Books in the caſe of an Obligati⸗ 
on, 14 E.. 14 H.8.29. and other Books, whether this is payable pzeſently. oz 
upon reqticft and therfoze in a caſe ſo dubious, it is not fit to make anignozantPayoz 
to judge another caſe by the rule of this caſe, being ſo dublous and ſs. doubtfal ; foz 
if. in thts caſe it be not payable without a requeſt, then this is matter of Fact, and 
not triable befoze him: Nay, the Statute de Mercatoribus it ſelf appoints that the 
Dap be mentioned, and fo both the Statutes do mention, that there ought to be a 
dap of paiment appointed and fixed in the ffatute ; and then wherefoge ſhall we 
make conſtruction, that an implied day wet fo ſerve the turn ? and in the 3 
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de Mercatoribus the fozm of the wꝛit is ſet down, which doth expzelly mention a 
day: an fo J think there is not any doubt but that ff it were 3 Kecognizance upon 
the Statute of 23 H.8. f N default of dap it hall be vold, and ſo in our cale. And ſo 
he ſaid the Aud ti querel: lies well. 


The Argument of Juftice Winch. 


Winch to the contrary; and becanſe the effec of bis argument was to the ſame 
purpole with that of Juſtice Jones and oft;e Logd Hobart, J will repezt that but 
bzicfip; and he ſaid, That he held this to be within the Papozs Juriſdiction, foz 
the purpoſe and the intent of this Statute is to give ſecurity to the Perchants Cre- 
vito2,and foz that reaſon the dap is not material. But J will infiſt upon two things, 
Veritatem facti, and ( onſiderat ionem legis. Mere is a good contract, and fog that 
it ought to be patd pzeſentlp, andifthere had been ne other matter but this, that it 
had been paiable at a day paſt, this had been good, fog the miſtake of the Clerk muſt 
not make any Statute to be void But pet J grant, if this were part of the Jurtf- 
diction, this ought to be pur ſued pzeciſely, as the Law doth pꝛeſeribe; but a potty 
addition oz omiſſion, ſo that it be not in point of ſubſtance, will not hurt that: and 
this is no part of the Juriſdiction, but it is to the Statute accozding to the infentt- 
ons of the parties, and the day ts onelp part ot their agreement. But it hath been 
ſatd, that this had been idle, foz the Statute hall not be taken ſo to pay pꝛeſently: 
but I ſap the contrarp ; foz though he had not his money in his hand, yet he will not 
truſt him, but will have bis ſecuritp; and pet J agree to the difference befoze, that 
there ought to be a time certain, and not to be p2oved after by averrment, and here 
when no time is fixed, this is papable pzeſentlp ; but there ſhall need to be a regaefk, 
then J hold it is out of the Dfatute, and when Statutes are obſcure, they ought to 
be interpzeted accogning fo the rules of the Common As. And as to the caſe of an 
Obligation. it is payable pzefentlp, and we ought to intend that the Papoz takes 
notice that tis ought to be patd v2eſentlp, foꝛ ignozante ot the Law is not ſuppoled 
of any · Seũdes, it this Statute be abſolutely votd, then the party is without remedy, 
and in (ach a caſe we ought to be favourable in our expꝛeſlions. And ſo J conclude 
againſt the Audita querela. 


The Argument of the Bord Chief Juſtice Hobart: 


Hobart Chief Juſtice to the ſame intent. J hold that the Sfafute is good, and 
we ought to beware how we deſtroy Allurances, except it be upon good and ſure 
grounds; and it ia a perillous caſe to make an ignozant man toloſe his right by a 
flip: and we ought to be the moze wary, becauſe this is foz Perchants, and the 
Statute was made foz their ſecurity, and by intendment they are men of fozein 
tmplopment, and ſo have the leſs occaſſion to know the Raw, and thoſe Statutes of 
Traffick are to be cherilbed,and not to be pared tot he very quick; and we all agree 
that every ſubſtantial matter ought fo be purſued, but not circumſtances, and then 
the queſtion is, whether this be ſubſtance oz circumftance. And we alſo agreed that 
there ought to be a time certain ohen the money ſhall be paid, and this is either in 
acual time oz in a legal time. And fog the material points that ought to be-acknows 
ledged heloꝛe an Dfficer, and in the @tatute of Acton Burnel, this woꝛd Papaz is: 
in that, and no other Pztnclpal Officer 3 and pet there is no doubt but that this may 
be taken befoze another who is a pzincipal Dicer ofa Co2pozation, though he bo 
not a Papoz. Decondly, this ought to be alſo befoze the Clerk. Thirdly, it ought to 
contain wozvs Dbligatozy. Fourthlp, there ought to be a perſon bound. Fifthly, this. 
ought to contain a ſamme, but it may be a doubt if an Acton of debt will lie foz that. 
Sirthlp, it ought to be under the Seal of the party. Seventbly, it ought to he under 
the Sezl of the King. Tighthly, the Jnrolment is alſo neceſſarp. And this Sta- 
tate is ſuch a remedy as the Common Law never gave to the King bimſelf: ſa 
all Aſſurances in this kind are to he made fo the Merchants, and certainly in our 
caſe the dap is not ſo material, but the time which the Law will take notice of, foz- 
the ignozance ofthe Papoʒ muſt notmake any Statute void. Ind 3 do not 1775 

e 
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the caſe, that if this w1s to pay 10 J. after the death ot S P, thts wil not make that 
vald; but if the &tatute be to pay at ſeveral days, then it isa Quere in Law whe. 
ther it be patable till all the days of paſment be paſt; as of a Bond; and (oz the Witt, 
it is but to pꝛopoʒtton our y tfons accozding, and to do alter this wip oz manner. 
And (9 upon the whole matter 3 couclude that the A fs good, and that the Au- 
dic: querela doth not lie And Judgment per curjam was commanded to be entred 
_ * the plaintiff, Trin. 22 Jac. Hickford and Machin. Co. B. Winche's Rep. 
2. 8 358% 


Caſe 83. 


Hil. 41 Eliz. Layton ag inſt Gargonce, B. R. in Error, the Caſe was; That 
Garnonce recovered in debt in the Common-pleas, and upon Ecroz the Judg- > wp 3 . 
ment was affirmed, and he had pzoceſs of Outlawzp, and the party taken upon a =p or ; 
Capias utlagatum within the pear after the Judgement upon pꝛocels continued or wichour 
without any diſcontinuance againlt him. And the Qnefffon was, whether be is to be prayer. 
in Execution at the Sult of the party by Pꝛaper oz withont Pꝛaper: and it was ad- 
judged that he ſhall be in Execution without Pzaper, becauſe the Pꝛoceſs was cons 
tinued, and without Scire facias, notwithſtanding that the oziginal Judgment was 
in another Court, contra fo 11 H7. allo it was reſolved, that after the pear he 

muſt have a Scire facizs. But if he be taken at the Suit of the King pro fine at- 
ter the peax upon pꝛoteſs continued, he ſhall be in Execution fog the party, but not 
without pꝛaver. 3nd ik the Defendant be taken pro fine Regis in a Suit in which 
a Capias doth not lie, no Capi is ad ſatisfaciendum will lie foz the party. Ind pet 
upon the pꝛaper of the party Plaintiff he ſhall be in this caſe in execution foz the 
party, but not without pꝛaper. Moor's Rep. caſe 772. 


Caſe 84. 


Mich. 34535 Eliz between Weſt and Blackhead, the Caſe was ; Blackhead being where o5c 
outlatwed alter Judgment was taken by Capias utlagatum, and after that he was mall be in Ex- 
patdoned, the party at whoſe Suit he was outlawed bꝛings a Scire facias, and had ecurion with- - 
Judgment and Execution awarded, and Blackhead afſigned foz Erroz that the oA pier. 
Scire facias erronice emanavit, becauſe he was in execution upon the C pias utla- 
gatum fog the party: but if was adjudged contra, that he was not in execution foz 
the party without pꝛaper, and foz that the firff Judgment was affirmed. Mich 34. 

35 Eliz. Rot 263. Moor's Rep. 8 17. | 


Caſe 85. 


Fletcher verſus Robinſon, In extent upon a Sfafufe-Perchant iCaed out agafnff 3 
Robinſon the Cogntzoz, and tho Dherif returned, that the Cognizoz was poſſefſed E, ecution 
of divers goods, and ſeiſed of K ands which he delivered to the Cogntzee, and that ſhall iſfue out, 
the Cognizee accepted of the Land; andbecauſe the @herif did not return, that he d how. 
had not any other Lands, Goods oz Chattels, it was adjudged faſuffictent, and a 
new wzit awarded: but manp held that in the caſe of Cognizoz.it was well enough, 
but not in the caſe of Purchaſoz. It one acknowledg a Statute, and after a Judgment 
is bad againſt the Cogntzoz, now againſt the cognizoz the Statute ſhall be pze⸗ 
ferred, but not againſt an Erecutoz. If a man plead a Bonn knowlevged.to the 
King in the Exchequer, it muſt be averred to be a true debt; if a debt be alſigned to 
the King in this caſe, no pziozfty of Execution. If one ſt aul a debt by xx s. a year 
this hal: not ſtap my Execution. The Court were of opinion that an Extent would, 
not be goed in Ber wick, foz the wzit runs not there. Goldsb. 1. 36. 


Caſe 86. 


2 Judgment was had agalnſt Sir Francis Freeman, and an Extent came to the 
Shectf, and afterwards, and beſo2s any thing was therenpon done, one fo | 
: - 
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Where two afainſl the Execute? upon a Judgment given beſoze the “ecknehledahng of the Sta⸗ 
1 tute wos deitbered to tte Sbertend ite Cuc bier wos leiht the Cricrtoz berg 
ill tel. facias ſhall be firft executed. And nete if the Land te fiſt cxtcrted uren ihe Statute, 
and aficrwords zn Elegit uon a Judement obtained bekoze the cctnor ledging the 
S tatute come #!fo to the Sbertf. th: moicty of the Lend extended ſhall be delivered 

to the plaintit upon the Zudgment, Hil. 15 Jac, Goldsb. 38. 


Caſe 87. 


Elegit, hom it In everp Elegit the Dher(f muſt return and ſet dut the mofefp diſt inalß, unleſs 

„ * Ener tyep be Tenants in common, and in that cale he muſt return the ſpectal matter, 

„ An Extend tiſued out againſt one Greily by the ume of Greiſly Eſquire, who was 
at the time of ſuing out the wꝛit made Unight and Baronet, and it was naugbt, 
and tge plaintif pzoſecated a new wzit. Gold -b. 1.38. 


Caſe 88. 


tazute-Staple, Mich, 10 Jacobi, A Tenant by Statute-Staple oz Elegit, that hath extended an 
Abbots Leaſe, oz a Leaſe made out of an Abbots Leaſe, is not bouad to ſhew it, 

becauſe be cometh in by 2 of Law; but any other that cometh in under ige Leaſc, 

1 muſt ſhew it vy the opinion of the whole court And note, that in Hil. 10 }ac; 
n sten two Inquiſitions taken at ſeveral days by ſeveral Juries upon one Statute-Mer. 
where good, chant were adjudged nanght, one was taken of the land, and the other foz land and 
Goods; and Extent of the whole tourth part was naught, ſoz it ſhould he of the 

moiety ot the fourth part: and mark, it was of a Leaſe, witch was but a ghaitel, 

and the Dhefff might have ſold it as Goods, but ſeeing he had extended it, in this 

caſe be ſhonld receibe benefit but as in a common Extend. Mich. 20 Jac. Brownl. and 


Goldsb. 38. 
Caſe 89. 
now the She- Convers verſus Brandling. A xeſlee that bad a leaſe of the value of 100 I. and 
riff is to ex- After the Telte of the Elegit, and befoze the Sherit had executed the Elegic, alligns 
tend a Leaſe. his term to one, who aſſigns it over to the platntif in the Scire facias, and after- 
wards and befeze the laſt aſſignment the Sherik execufes the Elegit, and delivers 
the leaſe to the plaintif, cenend', &c. foꝛ ſatisfaction of the debt, which came fo but 
43 l. 6s. 8 d. And it wis held by all the Judges that the Sherik could not deliver 
the leaſe at another value then what the Jurp had found it at, and the ſale made 
by the Dherif fs as ſtrong as if it had bꝛen m ide in open Pirket, and that all the 
Goods and C hattels are bound after the Teſte of the Elegit, and cannot be ſold by 
the Owner aftex the Teſte ofthe wzit. | E 
Re. extent. Ik a latter Extent be avoided yp an anctent Extent, after the ancient E xtent is 
wag it ſhall ſatisfied, the latter Extent Chal: have the land accozving to his firſt Extent, with- 
85 out any Ne extent, by the opinion ol Serjeant Hutton. 3f the Þusband charge 
the leaſe of the wife, and dieth, the wife thall hold the land diſcharged. Brown. and 
Goldsb. 38.329. 5 CRY ' | 


„ 


h 


LEES © Jowles verſus  Fowls Alderman purchaſed lands of one, againſt whom a Judg- 
4uc1a 5ue- ment was given long beteze the'Purchaſe, and the Uendoz afterwards becomes 
Chaſer. © er unable to pay the Judgment, and long after the plaintiff in the Judgmenc purcha- 
ſed a Scire facias agatnft the Defendant, and had Judgment agatnſt the Defendant 

by Defaulf, and afterwards had an Elegit, and by dertue of that the Sheriff ortends 

tze land of Jowles the Purchaſoꝛ, who pꝛaps the aid of the Court, becauſe the whole 

N not extended; but he was fozced to bzing his Audita querela. Brown.. and 

oldsb. 39. 


Caſe 
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Caſe 91. 


In a Scire facias upon a Judgment in Debt the Defendant pleaded, that at ano- 
ther time the Plaintiff had faed a C1pias ad ſatisfaciend um againf him and he was 
taken in Execution; the Plaintiff replied, it was true that he ſued a Capias againſt 1 
him, but be pzeſently reſcued himſelf, and eſcaped. It was re ſolved, that the Plain» Execution 
tiff not having any fruit of the firſt Execution, might have a newer Execution, and may be had. 
the Defendant ſhonld not take advantage of his own w2zong : and although it be no 
good Return upon a Capias ad ſatisfaciendum, that the Defendant reſcued himſelf 
(foz the Sheriff at his own peril fs to keep him)noz no piea in Debt upon eſcape ; 
pet the party bimſelf (hall not take advantage of bis own notozious ada, and the De- Eſcape. 
fendant hath not we wed that the Plaintiff ſued the Sheriff, and recovered againſt 
bim: and it map be the Sheriff is dead, and the Platntiff cannot ſae his Exrecutozs 
upon the eſcape. Trin. 6 Car. B. R. Robinſon and Cleyton's caſe, Cro. 1 part, 174, 

185. acc. | 


Ciſe 92, 


Anne Williams bzonght a Scire facias again J S and Phis wife, who was the Double 2 
Adminiftratrix of J D, the Defendant pleaded that the Plaintitt had taken J D in charge Where, 
execution upon a Capias ad ſatisfaciendum, in which execution he died, and demand- 
ed Judgment; upon which the Plaintiff demurred: and it was adjudged againſt 
the Plaintitt in the Kings Bench, Hill. 4 Jac. which was long after Blumfiel ds caſe 
either argaed oz pabliſhed ; it being argued Mich. 39 Eliz, and publiſhed 3 Jac. 

' Paſch, 43 Eliz. B. R. Rot'88, Williams and Cut trie's caſe, Hob, 60. and agatn 
Croo.2,136. 


Caſe 93, — — 


In a Scire facias to habe Exetution of a Judgment of 23001. the caſe thus; A piſcharge of 
man was taken in execution by a Capias ad ſatisfaciendum, and died in execution; Execution. 
and woether the ſame was ſach an abſolute diſcharge of the Debt againſt him, bis 
Executoꝛs and Adminiſtratoꝛs, that no new E recution could be againſt him, oz any 
of them, was the queſtion: aad upon ſolemn Argument by all the Juſtices, Trin. where it is 
13 Car, Co. B. it was adjudged, that the dying of the party in execation was no ſuch % — death 
diſcharge of the debt, but that the execution de novo might be ſued fozth againſt bis 1 pe Fort. - 
Erecutozs, contrary to Blumfields caſe, Coo. Foſter and Jackſons caſe, Moors Rep. : 
1177, Williams and Lambs caſe, ſaid to be adjavged in the point, See Williams and 
Carchridges caſe, Hob.53,5455,56. where the caſe is notably argued, and ſo reſol- 
ved: Dee it after Caſe 260. 


Caſe 94. 


Upon an Extendi facias upon a Statute Staple the Sheriff took the land of the 
Defendont, and ſold the goods, and returned the Extent in Chancery; afterwards pre tive of 
a wait of P3erogative (aed fozth, that the Sheriff ſhould firſt levp a debt of 100 l. the King. 
$3 the hing; and he was dztven to exec ute the Pzerogatibe zit. to that till Libe- What is liable 
rate no pzoperfy was in the c onuſee. Quære if upan the Extent thep are not in o Excaruon, 
the 1 the Law fo; the partp, and therefoze pztvileged from all other exetuii- 
ons. Dyer 69, 


Caſe 95; 


; A recovered 8gainf B in an 3&ton of Debf, and made bis wife his E xecuirir, 
amd died; tho wife mads Cher Executoz, and died; B died, C bzought a Scire faci- 
as againtt the heir of B, as beit apparent to tho land deſcended io him from B, who 
pleaded nothing by deſcent from'B'; it was font he had two acreg'of las, 


' 
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8 by Deſcent, and pꝛayed that Judgment might be given againſt the Meir ol B gene⸗ 
'. Jedgment a- xallp fog his falſc ples, that Gall metze bis own Land chargeable; but dented, and 
e held by the Zuftices,that be rudg ment againit the Meir ſhall be no other wiſe then 
how he ſhall àgaſnſt the znceſtoz-02-agatafl-a-Purchaſoz,{cil.) ot 'a Motety, ot what he had bp 
be charged, Delſtent. And in this cale it was reſolved, that the Judgment ſbouid be: ſpectal, 

and that no execution ſhould be but upon the à flets deſcended. And here it was 
ſaid, there wos a diſterence / in the Cale of a debt bzougt t, and of a Scire facias 
b:zougit againſt toe Heir And it was holden, that if «Ceis ds aftcr deſcend to the 
Meir, pit tf he do alien the Allets beloze the watt bꝛougbt, that the Meir and his 
Land {ail not be charged with the debt. Hil, 1 Car. B. R Bow ry and Revet's caſe. 
Popham 153+ | | | 


Caſe 96. 


An Miche43 Eliz. Perifer's Caſe, the Caſe mas: Upon a Fier i facias to leb a 
Eier ſacias. Debt upon a Judgment in the Common- pleas againſt two Exetutoꝛs de bonis Te- 
ſtatoris the Sh:rif returned nulla bon: 3 whereupon. a wzit ilned. tothe Sheriff 
to inquire by Inquoſt if the Erecutozs had waſted; and Zudgment was given a- 
gainif them de boni propriis , the Grecntozs bzought. a wit of Crroz in reddi- 
tivne Executionis: ii was adjudged; that the & tecutfon was erroneous 3. foz when 
Judgment a- Judgment is given agatoff Gxecatozs,and upon the Fieri facias the Sherif return- 
gin Execu- eth Nulla bona, the piainciff map have a ſpecial wzit, that the Sberiff tebp the 
tors, how it money of the Goods of ihe dead; Et fi nbi conſtare poterit, that the Executozs 
ſhall be. bave waſted the gcods, tuen de bonis propriis. And it was holden in this caſe, 
although a Scice facias was awarded againſt the Executozs, pet upon two Nihils 
returned they ſhall be condemned and charged of their own Goods: and pet per. 
haps thep had no noitce thereof, which will be miſchievous. 2nd foz theſe cauſes 


Execution re- the Execution Was reverſed, but the Judgment ſtood good. Mic u. 4 3 Eliz. Cook 
verſed. Judg- > | 
mer affirmed, $* 32% 


| þ | | Caſe 97. 

5 l William Gaſcoign acknowledged a Statute, afterwards enſeotked the Co- 

N que · nules of part of the Land, and conveyed ansther part to his on, and the Wife of 
Ceonſee pur: dis pon in Jointure ; the Conulee ſurd E recutton. and could have no Audica Que- 
chiſe part of ela foz the. Son alone, without the wile. Dyer 193. | 
the Lind. ä 1 | N 7 1 * 0+} 
Tbe Executoz did recover in à ccoumt and the Defendant was in exetution foz 
Audit que- the arrearages, the Teſtament was adnuiled becante the Teftatoz was an Idiot, 
"Te:g Gs 2 he in execuiton ſued an Audita Querela, and upon this the E xecutoz did demurt. 
double charge. Dyer 203. e e e 


a { 
„„ 


2170 552: 27, 225 Cife 997” „ (nf 7 
blast brings. Harriſon af fmlbage bzoughtan/Audica querela in Chancery fo aboid a Becognt- 
ee 945 Farce In nature pf a'Statute-Stapls made by hin'within age: and becauſe his age 
Re Gevizance was to be teten by Jhiſpeaton of the Court, which then could not be, it was held the 
Entted inte by Watt would not Me. 0 if he die within age, the Stalule is unavoivabls. 
. Dyer 232. | 0:52 6h EA 228 
© Caſe 100, 


Upon an Exigent after Judgment, the Defendant may not appear gratis, and 
4; nend Releaſe st xrentions, and dave a Scire facias, ec. but upen à Cep1 o: 
4% que- Hedd' fe 3 but being at: large be ball habe an Audita querela. wt Exigent to an- 


rela. 


wer he map appear gratis. Dyer 286. 
. Caſe 


4 
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Caſe 101, 


The Conufoz and Conufce: of a Statute ſtaple died, and the Grecntozs of the Statuce. 
Conuſee ofa Statue ſucd E xetu: ion, and avon this wett the death of the Cono- 
ſoz was relurned, and allo aa Anguilition of Ertent of the Pannoꝛ of B, of which be proceed 
be was leiſed the dap ol Retogntzance eutred into, but not returning what Eccate 
be had in this Pannoz : in thts caſe tt was held, that the Executoz, oz the Execu- 
toz of this Executoꝛ, if he receive not any pꝛofit out ot h, may habe a Ke:ertent 
though in the caſe the Liberate be executed and returned; foz it is an tnſuffictent 1 
and tncertain return foz ta lap Seicus, without moze map be, pro termino vice, oz where it may 
in feodo talliato, in which caſe the Land is not extendable after his death; theres be. 
foze incafe where the dcath of the conuſoꝛ doty appear in the Return, the Selun T Land, 
muſt te found of Fee-ſimploonely Dyer 299. where, extend- 


able. 


Caſe 102. 


+ The Connloz of a Statufe inleoffed A B, and C of ſeveral Lands, the Lands of 4»4i-« 2xcre- 
A are extended, and he bzings an Audica Qierela againſt B to have Contributt- J to kate con- 

on, andhe plcaded in the abatement of the wzit, that the Lands in the poſſcCion **>"i*"- 

of C were omitted; but it would not be allowed; foz the Plainfif ts not bound _ ee i 

fo take notice of it, but every one that is grieved map have an Audita Querela. * ; 

And there it was laid, that upon a Statute - Staple the courſe is to have an Audita 

Que rela to the Chance: io2 ; but upon the Statute Merchant it chall bedireced to 

the Juſtices de Banco. Dyer 332. Dee Bir William Herbert's caſe, Cook 3. 13. 


Caſe 103. 


Upon an Extendi facias unon a Stainte- Staple, the Sheriff didſell the Lands | 
of the Defend int, and ſoid his goods, and returned the Extent into the Chancery; 1 
then came a P2erog*:tve wait to the Sheriff to levy foz the King an hundzed © xe 3 
pounds, and the Dyecif w's amerced foz making of aſpecial Beturn, and vas dri · the Sheriſis 
ven to exe cute the jPzerogaiive wir: Foz it was geld, that until the Liberace exe: to proceed. 
cuted, no p;operip is in the Conuſee. C R. Quzre ; foz by manp of the Temple,the 

Extent doth ſeiſe them tnto the hand of the Ring to the uſe of the party, and that by Prerogatye of 
this thep are in the c uſtodę ol Law, and pʒiviledged from all other E xecutions. e King. 

Str ingſeilow ' eaſe, Dyer 97. 


Caſe 104. 


Upon a Fieri facias the Dherif returned that he had taken Goods fo the valus of «;-1; fei 
part of the Debt, & non invenit emptores: and albeit it were objeced that the — 


Execution is not lerved,noz the p;operty altered,yet upon this return a Venditioni . 
exponas was awarded. Dyer 99. * .. a Vencutzonl 


Caſe 105. 
Upon an Elegit the Extent muſt be per Sacramentum duodecim, and not by the leit, how ta 
Sherif himlelf, although ths wzit do not ſpeak of an Jnquilition Dyer 100. 1 
Caſe 106.) | 


Ve that is condemned foz Debt 03 Damages, and hath land in ſeveral Toun- Elen in 4- 
ties; the Plaiutiff may babe an Elegit in either Cognty fo le, oz he map ver Counties, 
divide his Debt. Dyer 162, Y 9 ante tod te whole, oz he map 

Ogg Caſe 


* 
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Caſe 107. 


nent extinct The Conuſoꝛ of a Stalule hath a Rent: charge, and befoze Extent he Toth 

net liable to putchale parcel of the Land; in this caſe the Rent is gone, and ſhail not be 

Exceetion. in Execution : But otherwiſe it is where he doth purchaſe alter the Rent is 
extended: anda Tenant by Statute oz Elegic may avow foz Bent charge. Dyer 
205. 5 | 


Caſe 108, 


Owen's Cote, 4 Eliz, it was thus; Debt and Dammages were recovered, 
Peath before the Defendant died befoze Execution, Scire facias iſſued again ſt the Veir, and 
Fxecurion. the Tenants of all the Lands which. were the Defendonis at the time of the 
Scire facias. Iyzament given, and upon this an Elegit, as upon a Kecogniſance z and there- 
Blegit, how to in ti was hetd, thai chere needs not a $Scir- tacizs firſt ag ainſt the Erecuto:s, no 
be Cecured, moe then upon a Gecognilante. By Weſtm. 2. chop. 15. as weil the Goods as 
the Laiids are liable upon the -Elegir- deo quzre if be may not wave to 
have E recntion againſt the Erecuco29, and take it only againſt the Heir, 
ec. Dyer 208. Fo 


Cale 109. 


Flegit, Debt was foz Dammages recovered, the Defendanf ſaid tbat the Plaintiff 
Plcading. had an Elegit ſerved, but ſaid nothing of the Return of it; and yet it was 
held good. Dyer 299. | 


Cale 210. 


pieri facia: Pie ri facias ined againſt Vincent, and be died, and the Kbertt levied the 
adminiſtra- monep ägainſt the *dmriniſtratoz'; the Adminiſtratoz Wall vzirg Crcoz, and re; 
tor charged, verſe the Judgemeht. Dyer 76. | | 


Ca'e 111, 


Where Fxeces Af a wilt of Erro be velivered to be Chief Juſfice oz Clerk of the Trea- 

_ 0 ts will tap the awarding of Executton: but if the Plpintiff do not 

Raid bya _ purſaefc, to have the Bccozd removed bsfoze the wzit of @rrog bs returnable, 
the Juſtices may afterwards award Execution. Dyer 245+ 


Cale 112. 


Gonuſce takes Toe Conuſee of a Statute took a Fine of the Land of the Conuſoz to fhe 
a Fineo' he aſe of another, and it was beld no Dilcherge of the Exccution ;- fo the Statute 
chargeof Ex- Of 27 hath in it a ſaving of Eign Bights, vc. that the Feoflces have 93 


ecution. afterwards map habe. Dyer 149. 


Cafe: 113. 


3 &fafute was acknowledged 26 Mali, the eonuſee mate a Veleaſe of all 

Relcaſe, where ꝝmands Ligue confectionem præſentium, this Beleaſe was dated the fwene 

ty fich dap, and firft deltvered the twenty feventh day; and held in this ceſe 

that the Statute was diſcharged, fo2 the tay of the veilverp is the dap of the 

Diſckarge of making: But if ths: wozd s adden Uſque datunr præſentium, the @tatule har 
, State, nat been diſcharged.” foul Lo | 


Caſe 
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Cale 114. 


Jn 14 Eliz. Puttenham's caſe was this; he was condemned upon a Scire faclas 5 a 
in Chancery apon a Recognizance there; the court commanded the Warden of the cnc f 1. 
Fleet where P was in pziſon Coz other cauſes, to detain him in execution upon this in Execution. 
condemnatton alſo; the Guardian of the pꝛiſon fakes a Recognizance of Puttenh m Escape, a Re- 
to fave him harmleſs againſt all men, and ſuſfers him to eſcape; the Conuſee ſued h Keb 
. the Guardian upon the eſcape, who imparled, and ſued Puttenham upon his Res er harmlch. 
cognizance : the iſſue was, Noh dampnificatus And the Juſtices held the Keeper 
was not damnified, foz the party was never lawfully impztioned, and thercfoze there 
was no eſcape, foz that a Capias lieth not foz execution upon a Recognizance, be- 
cauſe not in the Oꝛiginal, and the body is not liable, but the lands, goods and chattels 
only; but he muſt have a Fierifac'as 02 an Elegit by the Statute of Weſt. 2. chap. 
18. 2, Becanſe Puttenham came not in upon a H:be1s corpus, noz was biewed noz 
appoſed by ths court if he were the ſame perſon that was condemned. 3. Becauſe t he 
ozder made by the court to the Guardian of the Fleet to detain the pꝛiſoner foz 
this condemnation without eniargmont of bim. (the plaintif not being ſatisfied} wis 
not ad requiſitionem partis querent is, fo; it may be that he will chuſe another exe⸗ 
cutton, 4c. by which, ec. But if an oziginal welt of debt be bzought at Common Law 
againſt the Connſoz, and the Coumt be upon this Recognizance, and failer of pap- 
ment at the day, xc. per quod Actio accrevit, &c. fg the plaintif, ec. if the Defen- 
dant be condemned, a Capias ad ſatisficiendum lieth, and his body ſhall be in exccu- 
fon, foz the plaintif hath waved the ſp:cvp ramedp, viz. the Fieri 82 Scire facias ” 
which is founded upon the R ecozd, and hath made chofce of another remedy, tc. and 
he ſhall not have execution of the Lands zud Tenements that the Conuſoz had at 
the time of the Becognizance made, that he might have by the Scire facias, but of the 
Lands and Tenements that he had die |udicii redditi upon the Dzigfnal wait. And 
this is the pꝛactice in the Common-pleas, by Lone Pꝛotonotarp. Dyer 30g. And pet 
in 39 Eliz. Co. B. it was agreed, That ifone ſue execution by Cap” ad ſatisfacien- 
dum upon a Recognizance, that this is good ſo long as it ſtands in fozce. And al- 
beit it be erronious, yet if the Sherit ſaffer an eſcape, that he ſhall be charged as 
ff the execution were good. Trin. 39 Eliz. See beſoze Caſe 54. 


Caſe 115. 


In the caſe of Copping and Carre, Trin. 4 Jac. B. R. it was held that if one be where one 
arreſted upon a Lacicar, and lie in pziſon foz want of Ball, and the plaintif haih a ſhall be in Ex- 
Judgment and execution againſt him in pꝛiſon, and a Fieri facias againſt his goods, ler. 8 
and [evp a part ofthe debt; that he may by a pꝛaier habe his body in execution foz — 
the refidae, but not ether wiſe. And if he do not deſire it, the Defendant may ſhew 
this to the Court, and pꝛay to be delivered. But where one hath once any of the 
— in execution by extent upon an Elegit, be can never after this have exeent ion 
of the Wodp. | 


Caſe 116. 


In the Lozd Anderſon's caſe 41 Eliz. in ſeaccario, the caſe was; Tenant in Tail What is liable 
is bound by Kecognt3ance to J S, and then dies; his iiſue doth aliene bona fide : in ©2 — — 
this caſe the King ſball not extend theſe Lands by Statute of 33 H. 8. chap. 39. 3 

1. Befoze that @tatute the Ring could not extend Lands in the hands of the iſſue Tail - Land ne- 
in Cail foz the debt ot his Anceſfo2, becauſe he was bound by the Statute of Weſtm, chargeable. 
2. de Donis. 

2. By that Statute Lands are erfendable in the hands of the (Nue in Tall foz 
Debt due to the Ring by Judgment, Kecogntzance, Obligation oz other eſpectalty ; 
and other caſes are out of the Statute. | - | 

3. The Altenee bona fide is not within the Statute, he is favoured as a Pars 

Ogg chaſos, 
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chaſoz, and he is a Stranger fo the Debf, and comes in upon god conFeration, 
and bonefit is given againſt the Iſſue in Tail, vhich was not befoze. | 
' 4. Debis due to a Subject and fozfetted to the king are not within the Statute, 
foz they are not due oziginaily to the King by anp of the four u aps. Coo. 7,21, 


Cale 117, 


In the Caſe of Garnon 40 Eliz. Co. B. it was thus; L recevers againſt W, W 
where one is oatlawed; in Erroz the Judgment is atfir med, and the Defendant is taken by 
ſha!l be ſaid to Cp utlagatum, he eſcapes bełoze return of the wit; Debt was bzonght aga init 
ven Execurl- the @berif; L recovers. 

Reſoived, that if one at Common Law have Judgment in debt, and affer Judgs 
ment ontlaw the Defendant, the Platntif fs at end of the Snit, and no other pꝛo- 
ceſs can be taken in bis name. But if ihe Defendant be taken by Outlaborp at 
Suit of the King, no Lacheſs being in the Jzlaintif in the continuance of his p3o= 
ceſs, he ſhall be in Erecutton foz the Plainttfif he wl. And if a Judgment in 
Crroz be affirmed within the year, a Cap1as oz Scire facias lieth without any Scire 
facias, albeit it be in another Court. (oo. 5. 88. 


Caſe 118. 


In Froſt's Caſe 41. Eliz, Co. B. it was thus; Froſt recovered debt and damma⸗ 
ges againſt B, tho was outlawed after Judgment. and a Capias utlagatum delfvers 
ed to the @berif of Loi don, and Laborne a Ser je ant arreſted B in Fleetſtreet ad re- 
ſpondendum A; Laborne kept B in his honſc, and then F roſt came to Laborne with 
Bicape, the ®herifs warrant to arreſt B upon the Capias utlagatum, the nhich to do Laborne 

refoſed, and afterwards the Dherifſuffered B to go at large: upon this Froſt bought 
whereone his action againſt the Shertt, and ſuppoſed that the Sherif dis arreſt him by virtue 
ſhall be ſaid in of the Capias utlagatum, and that he ſuffered him to go at large; the Defendant 


Exccution, 'njeaded, Non pern iſit eum ire ad largum ; the Jury found the whole caſe; and Judg⸗ 
ment was given foz the Plaintit. And it was reſolved, ¶ hat where a man is in cy- 
ſtody ofthe Sherit by Pꝛoces ol Law, and after another wzit is delivered fo him to 
appzehend his body, immediatelp he ſhall be ſaid to be in his cuſtody by the ſecond 
watt. although he make no actual arreſt of htm, Coo. 5. 89. 


Caſe 119. 


nom an Heir D cht was bzought againſt an Heir upon the Obligation of the Inceffoz, and, 

ſhal! be char- hanging the watt, be aliens the Aſſets, and then pleads Riens per deſcent the day of 

get in EXCCU- the twzit purchaſed, cc. Ind it was found againſt him, and a general Judgment and 

Te, it how to- Elegit De medietate omnium terrarum was awarded agair:ſt the Heir as of his pꝛo⸗ 

be cxecuted. per debt. But this Elegit, accozding to the antient fozm, was without limitation of 
time; and upon the return uod nihil habet, &c. another Elegit iſiued fozth to ex- 
tend that which he had the dap ol the Nifi prius, fog this dap and the dap of Bank 
are as one in law. And by Brook, ff he had aliened by Covin hanging the w2ft, and 
this be returned by the Shertf, a new wit ſhall ine rectting it. Nota, The Cxe- 
cutton was ruled by the Court ut ſupra. But elſewhere there is a ſpectal Judgment 
and Execution of the entire Aﬀets 3 quod durum. Dyer 149. Plow, 440. 


Caſe 120. 


BIA A man being in Trecntien in the Fleet foz a Debt recobcred inthe common 

arge bein Bench, he being. befoze condemned foz another debt in the King's Bench, was now 

Execution, removed by a Corpus cum cauſa condemned: in this caſe if was held, that the plain- 
tit may acknowledg ſatisfaction foz both debts in the King's Bench, foz he is in the 
= ag of the Parſhal foz both, and if he eſcape, the Parſhal will be charged foz 
oth. Dyer 151. | 


: Caſe 
* | ina 


.  theExchequer upon a Trover of 3 3s gguinſt the Executoz of on? Peirce, and d 
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Caſe 121. 


In Hi). 11. Jac, Conyers and Brandling's caſe was in Co. B. A fcire ficias was 1 
biought to have reſtttutlon of a term af years that was appziſed by the Jury upon fee Gen 
an Elegic at 100 li. and delivered in Exetutian to the p laintit᷑ at the ſame v:lue, and of a tei m ex- 
the Surmiſe of the Scire facias was, that the Plafntif had le vied his 100 li. out of tended. 
the Pꝛofits of the Land vemiſed, and thereloze he pꝛayed Reſtitution of the Term: 
but it was denied by the whole Court; and pet ſaid, that if at the time of the Appztſc- 
ment, and befoze the del ivory of it in Execution he had tendered the 100 li. in the 
Country, 0z alter in the Con-t. he might have had an Audica querela. And in this 
caſe it was alſo reſo bed, hat a man, atter Judgment is given againſt him, and 
after the Leſte ol the Elegit, tyc Defendant may not (ci! any of his goods oz chat- 
tels: loꝛ the awarding of the watt v7 Execution doth attach the Leaſes and all the 
Goods, ſo that they map not afierwarvs be ſold to pzevent the execution. Moor's 

Rep. Caſe 126, page 873. 


Cale 122. 
- Hil. 3x Eliz. B. R. in the caſe of Moſſe and Pack, the caſe was; a Recobery in 


Judgment a- | 


Fieri facias (ſued de bonis Teltatoris, fi, &c. fi nemy, damna de propriis, the Exe⸗ — wi 


-entoz died, and the Sherif made erecu'fon oi the goods of the Teffatoz befoze the Erccution 
Return ol the wzit : And it was adjunges good, notwithſtanding his death after ſhall be. 
the Teſte of the wzit. Moor's Rep. Cale 477. 


i Caſe 123, 


In the Caſe of Wells and Denny it was; That in Debt fog 400 li. recovered a © apias ad ſa- 
Fieri facias went out, whereupon there was 100 li. levied and returned, and after iH ciendum. 
a Capias adſatisfaciendum iCCued toʒ all the 400 i. wherenpon the Defendant was bon it muſt be 
outlawed; and it was aſſigned fo2 erroz th+f 400 li. was not leviable, but the 
plaintif onght io hade had a Capias ad ſatisfaciendumfoy 300 li. and the Judgment 
of the execution was reſerved, becauſe of the Return of the lovying of the 100 li. of 
Recozd upon the Scire facias. Mich. 34,35 Eliz. Mooc's Rep. Caſe $19, 


* Caſe 124. 


In the Caſe of Weſt and Blackhead being ontlawed after Judgment, he was fa- 
ken by Capias utlagatum, andafter that he was pardoned; the party at whoſe ſaſt 
be was ouflawed bzings a Scire facias, and had a Judgment and executton awarded. Where = 1 
And it was aſſigned foz erroz, that the Scire faci:s erronice emana vit, becanſe he — 
was in execution upon the Capias utlagatum fog the party. Bu: it was adjudged | 
that he was nat in execution foz the party without pzater : And therefoge the firſt 
Audgment was affirmed, Mich. 34, 35 Eliz. Moor's Rep. Cale $17. | 


Caſe 125. 


In Mich. 41, 42 Eliz; per totam Curiam Banco Regis; The Dherif ſold a term Reſtitution, 
upon a Fieri facias, andafter the Judgment was rsverſed; that in this caſe the par- what fnali be 
ty hall not be reffozed to the term, but to his mony, if the Sale wers bona fide, Si e 
Moorꝰ's Rep. Caſe 788. - cm — 

rlon. 
Caſe 126, CaMia! ad ſa- 
a tisfaciendum, 
Hl. 40 Eliz. by Popham and Gawdie ; Af a Sherif take Goods npom a Fieri fa- 110 me Sheri 
cias in Execution, and hath them in his hands not ſold, and then there comes a Su-;, i F 


perſedeas 
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perſe deas to him; pet he need not deliver the goods, but may pzocced in Srecutton 
to ſell them. Moor's Rep. Ciſe 718. 
4 


Cale 127. 


Joi » op ny In Hil. 39 Eliz. it was beld by ſome Judges, That in a Scire facias upon a Reo 
Nan o hive cognizance Jotnt-tenancy ſhall abate the wzit. Moor's Rep. Caſe 693. And in Mich. 
Execution on 39. 40. Eliz. in the caſe of Hoe and Belton it was held, That in a Scire facias to 
2 Recogni- habe execution it is a good Bar to ſap, that the Plaintit hath aſſigned the Damma⸗ 
Ts ges to the Queen, albeit ſhe had not levted them; ſo that the Sherif had levied them 


by Fieri facias, albeit he had not returned his wztt. Moor 's Rep. Caſe 67 I, 


Caſe . 


Recognizance In Mich. 3 & 8 Eliz Worley's tale was; That if an Infant acknov ledg a re- 
by an Infant. Cogntzance, oz levy a Fine, he map not have an Audita quere a o; errog at his ſull 
Fine. age, unleſs he do it in his minoꝛity. And there it was ſaid by Weſton, That if an 
laſpection. Inkant bzing an Audita querela fo avoid a Statute, and befoze the trial by tnſpeat- 
©. en of the Juſtices he come to be of full age, now by this the wit will abate. But if 
he were once ad jud ged within age, the Statute by this is avoided. Moor's Rep. 
Caſe 202 And in $44 caſe it is held, that an Infant once inſpected by the Court, al⸗ 
beit he dic oꝛ come of fall age afterwards; in this caſe the Fine map be reverſed 
by him oꝛ his Heir, in Keckwitche's caſe. 


Caſe 129. 


judgment ac- In Mich. 38, 39 Eliz. the caſe was in Randal's caſe ; Randal had married the 
knowledged Daugbter of Juſtice Clench, he being an Inkant confeft a Judgment in an ac ion of 
n be. Debt bzought againſt him in the Kings Bench, and then bzought an Audita querela 
& by him ee darfngyis Nonage : In this Caſe Popham was clear, that it lieth not, as it doth 
where iti may upon a Statute oz recogn:zance acknowledged; and that the Anfant mult have his 
he had. remedy by w2it of Crroz, and that in the £xchequer- chamber, not in the King's 


Bench, by Statute of 27 Eliz. Moor's Rep. Cale 642. Dee befoze, Caſe 50. 


Ca:e 130, 


Fierifacias, Trin. 44 Eliz.B.R. in the caſe of Tocock and Honyman ; ff a man recoder Debt 

| the She- upon an Obligation, and hath a Fieri facias to the Sherif to levp the Debt, and the 

eced upon ii. Defendant bzings a weit of Erroz upon the Judgment, and hath a Superſedeas up- 

on it to the Sgerit ſo much ofthe goods ofthe Defendant as the Sherif hath taken 

in bis hands by virtue ol the F ieri facias, befoze the Superſedeas came to him, tall 

Venditieni ex remain to ſatisfic him that doth recover, and a Venditioni expon:s ſhall iCue upon 

Ponas. it. But after the Superſedeas comes to the Dherif, he map pꝛoteed no uſher aan 
the Fieri facias. Per tot? Curiam. Yelverton 6. „ 37 


Cale 131: 


Capras ad ſi. In Mich. 2 Jac. B. R. in the caſe of Wood and Holburne it was thus; W recover- 
Paticadum, oy upon a Will of Debt againſt H, and had a Capias ad Satisfaciendum fo the She- 
rif ol M, who made his pzecept to the Bailif of the Liberty of D, which was ad ca- 
piend* H ad reſpondend' W, whereas it ſhould have been ad ſatisfzciendum W, 
Wher the Bailif returns the Pzecept ſerved, the Sherif returned to the Court Cepi 
may N corpus le cundum exigentiam Breyis. And Yelverton moved fog \W to have a new 
new Executi. Capias ad latisfaciendum againſt H Foz albeit the Sherik by his Return bath * 
on. ged hunſelk to the plaintif, ſo that he map de mand the execution againſt him; 
where revera the Defendant was never taken in Execution foz the Debt, as int — 


Cale, but was taken onely ad reſpondendum, there the plaintif is at may = 
ake 
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take anew Pꝛoceſs againſt the wetendant. Quod tota curia coactilic.Yelverton 52, 


Cale 132. 


In the Taſe of Molineux and Riggs, Mich. 2. Jac.B.R. Molineux, as Jdmint: Extenders c 
ſtratoz of Mering, extends a Stat ute upon the Land of Kigas, and befoge his ac- ver-valre. 
teptance pꝛayed that the Land might be delivered to the Extenvers, Wercuvon * m 

P3zocecs iſſued out acco:dingly- ànd bekoꝛe the Return of the wꝛit it wis moved, 
that the Extenders might not have the Land, fo2 that after the Extent Kiggs was 
dead, his Heir within age, and in Ward, ſo that the Land was now in another 
plight then at tye time of the Extent: but it was no! allowed. Ye!verton 35. 


Caſe 133, 
In Mich, 32, 33 Eliz. in the Exche uer, Curſon acknowledged a Statute to 
Starke / Ald erman of | ondon, afterwards he acknowledged another Diatuis to one 
Hampd en, whs aſſigned the ſame to Fitton, who alligned it to the Queen . Starkey 
ſued fo:th Execution apon his Statute, and thereupon the Land of Curſon is ex⸗ 
tended, and he hath a Libecace of it. In this Taſe it was agreed bp all the Barons, Now to be 
Chat if Star key had Erect. ton 9This Statuts befoge the Queen, that his Exetutton procectied - 
Gould ſtand againſt the Quecn, and that he ſhould not pat him ont. and it was upon 
farther agreed bp. them, That if. A recover a Deut in the Commor:-pleas, ſo as he 3 five of 
bath Title to ſue forth Execution by Elegir, and the Defendant ſzi: Lis Lands, wy 
and afterwards A aſſigns his Trertitton to the Queen, that ſhe hond not have 
Pzerogative againt the Feoffee of the whole Land And it was alſo held by dre 
Manwood Chtef Baron, Tha! if Execution be had upon a latter Statute, and the Exccution. 
fame ts afterwards avoided by a moze anctent Statute, and after wards the anci- 
ent Statute is ſatisfied ; thai now the latter cognizec map re⸗enter without ſuing 
ont of new execution. Leon. 3 part, cale 328. Curſon's cals. 


Statute, 


Two charges 
onfoor at once 


Cale 134, 


In 32 Elix. in the Exchequer, the Taſe of Str Walter Waters; it was moved; 747 4 fe 
Chat it one babe a Judgment in Debt and upon the ſame within the vear ſue fozth cifaciendun. 
a Capias ad laii:faciendum, although he do not pꝛoſecute {t by the ſpace of two 02 The Pl ocecd 
thzce years, pet when he pleaſeth he map p2occed upon it, and ſhall not be put to a ia it. 

Scire facias; and of that opinion was Philips. | " 

- *Manwood. J grant it if theſame be continued by Vicecomes non miſit breve foz 

two oꝛ th:ce pears, hat he map do ſo ; but if it be not ſo continued, but diſcontinued 

by a year and dap, be ſhall be put to his Scire facias ; and this he may do within the 

pear and dap without ozder of the Court, but not after the year by oꝛder of the 

Court, Leon. 3 part. calc 345. : 


Caſe 135. 


In Mich. 35 Eliz. Co. B. the caſe was; An Inlant was made Crecutoz ts A, An4ire quere- 
and an 2 dminiffratfon urante minore æt ate was committed to C, who recovered a as to 3 
Debt, and had Cxecution and the Grecutoz came of Age; and it was moved how —— — 
the partp ſhould be diſcharged of Execution, to the adm iniſtra oꝛ cannot now re. an Executor. 
leaſe, oz acknowledge ſatisfaction. ànd by Wi dham and Rhodes, that an à dmt- 
niſtratoʒ during minozity cannot ſue ſuch an A tion. But in this cale it ſeems the 

Defendant is to bave remedy by Audica que rela. Leon. 3 part, caſe 367. Dee Cox 

5-29. Prince's caſe. 5 2001 3 


Caſe 136. A 
In Hil. 30 Eliz. Co. B. the Loꝛd Dudley's cafe in an Audita querela-; it wiYhew Andita quere- 


Lxthe Court, That albeit no Execution be ſued again(t the pericn, oz he _—_ — . ovens | 


416 Of a Jude ment, Statute and Recognizance. Chap. 6. 
The proceed pzifon, pet he map have a Scire f:cigs 03 a Venire facias, at his eledlon; end the 
upon it. party may ſue either in the Chancery oz the Common-pleas, at his choice. An Au- 

dita querelz on a Statute Perchant map be dirt ced to the Zuſtices of the Common- 
pleas ; but upon a Sfatute-ſtaple the ſuit ſhall be tn Chancery by Audita querela 
directe d io the Chancelloꝛ, 02 bp Scire facias dircuc d to the Sherit᷑. quod fit in Can- 
cella1tia, & e. Leon. 1 part, caſe 195. See 15. Ed. 4.5. Dyer 332. 


Caſe 137. 


r In Trin 31 Eliz. B. R. Aſcue and Earl of Lincoln's cafe; A was bound to the 
P Carl in a Statuts ſta ple, the Carl ſued Execution, by which A was put in pztſon; 


upon it. 


the friends of 4 offered the mony in Court, and had an Audi ta querela foz A, and 
pzaped he might be batled, and the mony remain in Court till the Audita querela 
determined: but the Earl demanded the Panep; the Court denied if, oꝛdered it to 
remain till the Audita querela determined. Lecn. 1 part, cafe 196. 


Caſe 138. 


Elcapeour of . In Paſch. 33. Eliz. Co. B. in Linacre's caſe, in audita querela, it was ſald by An- 
Exccution, d rſon Chick Juſtice, that it a man be in E xecu ion by his body and lands upon a 
where by it Statute, and the Sherif permit e Conuſoz to goat liberty, pet the Execution of 
ä the Land is not diſcharged . but if be go at large by conſent of the Conuſee, then the 
| * whole exccution is diſcharged, and he ſhall have his land again pzeſently- Leon. 1 
part, cale 313, Set befoze cale 10. 
od. 


Caſe 139. 


Diſcherge IT. In 31 Eliz. B. R. Truſſeꝰs caſe, who was attainted of Felony, removed ont᷑ ot 

Execution, the Counter andbzought in by Habeas Corpus; and being bzought in it appeared he 

where it ſhall Was detained upon an Execution, and foz divers actions wherein were no Executi⸗ 

- oben in this caſe it was the opinion ot the Court, that as to the Execution he ought 

is Exccution. Not to be diſcharged, but as to the other actions that he ſhould be diſcharged. But 
the 3udges of the other Courts were of a contrary opinion. Leon, 1 Part, caſe 460. 
See in Leon, 1 part, in Caſe 466. Owens Rep. 69. 5 


Caſe 140. 


were Execu- In Paſch, 36. Eliz. B. R. it was agreed by the whole Court, That if Debt be 

non muſt be hzought upon an Obligation againſt two upon a a joint Præ cipe, and the Plant 

joiat or ſeveral ij att; Judgment to recover, that a joint E recution ought to be ſued againſt them 
both: But if the ſuit were by one Oziginal, and ſeveral Præeipes, Execution might 
be ſued againſt anp of them. Leon. 1 part. 412. 


Caſe 141. 
Re · extent af- In Mich. 25. 26 Eliz. Co. B. the taſe was the Lozd Scraffords cafe ; Upon a res 
rey an sei, cover in Debt againſt him, certain Lands of his were extended bp Elegit; the 
bel Queen, becauſe the Lozd Stafford was indebted to her by Pzerogative, ouſfedths 
| CTenant by Elegic ; and the Court was moved in the behalf of bim that recovered, 
and ſurmiſed to the Court that fhe Queen was ſattsfled, and therefoze pzaped s Ne- 
extent: but the Court would not grant it, becauſe they were not cortain of the mat- 
fer, but adviſed the party to ſue a Scire ſacias againſt the Load Stafford, to ſhew 
cauſe why a R&extent ſhould not iſſue fozth, the Queen being ſatisfied, ac, Leon. x 
part, Cale 366. 


1 | Caſe 142: 
whoſhall hare - Ji Trin. 29 Eliz. Co. B. Barden and Withingtons caſe; 4 is bound in a —_— 
0 


them, 


* 


See. 14. Of a judgment, Statute and Recognizarce. 4 7 


fo 3 and ſows the Land, B extends the Land which ts deltvered to him in E retu⸗ 
tion; in this caſe it was adjudged that the Conuſee ſhall have the cozn ſowed, The 
ſame Law is in caſe of a Becognizance. leon. Rep. 2 part, cale 75 


Caſe 143. 


In Afich. 38, 39 Eliz. fn the caſe of Blomfield and With was; a Recovery was The eſcape of 
in Debt upon an Obligation againft two, and one was taken in Execution, and onc a diſcharg 
ſaffered fo eſcape by the will of the Gaoler ; this ſhall not pꝛejudice the platntif of his 1 - he 
execution againſt the other. And pet it was ſad, that a releaſe oz diſcharge sf one by * * 
the plaintif himſeif hall diſcharge both. But at another day Popham was of a con- | 
frarp opinion, and Fenner was in doubt, becauſe the voluntary eſcape had given the 
plaintifhis remedy againſt the Sherif by action foz all the debt. And the cale was 
after adjudged with Popham. Moor's Rep. caſe 634. See beloꝛe caſe 64. 


| Caſe 144+ 


In Hil. 31 Eliz. the caſe of Ugnol and Paſtom it was this. Woodhouſe and Jarves Recognizance 
acknowledged a Recognizance of 200 l. to AB in Chancery foz papment of monp at 
a day to come, wherein he fatled, upon which iſſued a Scire facias, on which was re- ms — 
turned Nihil, and after another Scire facias, which was alſo returned Nihil, and then aa 
Levari facias, upon which was returned Nihil, and an Alias levari facias ſur teſta- 
tum, that his body was in Norfolk; after which went a Capias ad ſatisfaciendum 
to the Sherif of Norfolk, (the ſaid Woodhouſe being then when he received th is 
watt in his cuſtod upon an Jnvdicment of Felonp:) the Dhertf arreſted Woodhouſe 
upon this Capias, after Woodhouſe upon his arraignment was found guilty of Fe- Eſcape out ol 
lony, after the ®herif ſuffers him to go at large. 4 B ſued the Dherif, and had yudge Execution. 
ment againſt bim; and there held, that albett the Court grant an erroneous E xecu⸗ ; 
tion, pet ſhall it not excuſe the Dhexif upon an Eſcape. Moor's Rep. Cale 429. 


Caſe 145, 


In Trin. 3 Eliz, B. R. in an action of debt upon an Obligation, by thich the De- : 
fendant and another were bound jointly and ſeverally, the Defendant pleaded that bz ad. 
the plaintiff at anther time recovered again the other the ſame debt and had execu- charge of Exe. 
tion. The Plea was held good, albeit he dis not ſgy by what pzoceſs noz in what cutioa. 
County, foz the execution muſk be tried by the Kecotd ; fog if the defendant hath 
patd the monp in tye Country to the glatntif, and not in the Court, this is not an 
Execution of the Judgment. Moor's Rep. caſe 96. 


Caſe 146. 


In Hi), 2 Eliz. a Capias ad ſatisfaciendum was awarded and an Trfenf, and be- ci, ad” ſa- 
tween the date of the wzft and befoze the Sherif fakes the Inquiſition the Defen- tifaciendum, 
dant lells his gooos ; in this caſe it was held by Dyer and VVeſton, that the Sherif try > 
map extend the goods fo lolo, notwithſtanding the ſale. Moor's Rep. caſe 72. cio 


it. 
Caſe 147. 


In Hil. 40 Eliz. Cooper and Langworth, the Caſe was; One had an Elegit upon Elegit upon a 
a Recognizance in Chancery, but nothing done oz returned upon it, and it was held Recognizanee. 
in this cafe, that the Conuſee map have a Fieri facias upon it in Banco; and there Fieri facial. 
it was agreed, that after one hath recovered debt upon an Obligation, he map have 

another acton of debt, if he hath not executton-in the Common-pleas oʒ Kings 12 | 

but of an account, oz p2ofifs of Land, oꝛ of dammage incertain, it is otherWice. 

Moor's Rep. caſe 724. 


hh Caſe 
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Caſe 148. 


Elegit. Hil. 35 Eliz- in the caſe of Honoger and Frier in T reſpaſs, this was the Caſe; 
That one had re covered end had Jude ment in an action of Debt bad an Elegit, and 
Now Executi- hdd land in Extent deitvercd and rcturncy, and Nihil as to greds and chatteſs ; and 
on. alter he ſuggeſted that the Deten: ant had moze lands, goods and chattels in theſame 
Coanty not extended, and upon this had a new Elegit, anditercupon bed a Leaſe 
How it is to be (02 pears ſold in execution, and no other land was fcund, and lo it was returned. 
done upon In this caſe it was adjudged upon Argument that the ſale of the Leaſe was good 
this Write. and therein theſe thzee things obſerved. 1. That a leaſe foz pears and tte goods of 
the party may be taken in execution upon an Elegic, notwithſtanding one moiety of 
the land be befoze extended. 2. That a new Elegit map be had u 8 Sugaerftion, 
that the par ty bath oihcr land in the ſeme County, without cviaton of the firſt land 
befoze extended 3. That upon the ſecond Elegic, the leaſe foz-pears was taken in 
execution, notwithſtanding that the Shertk had returned Nihil as fo goods and chat. 
tels upon the firſt Elegic, and notwithſtanding the Suggeſtton to have the ſecond 
watt were of land, and nothing of chattels, and notwithſtanving that no land was 
found upon the ſecond wit. Moor's Rep. 462. | 


Caſe 149. 


Execution a- In the Caſe of Mead and Cheny Mich. 32, 33 Eliz, it was reſolved, That upon 
gainſt an Exe- g Devaſtavit returned againſt an E recutoz oz Admintſtratoꝛ ſued after a 3 udgment, 
Devaſtevit, and a f ieri facias de bonis of the Inteſtate, and aon a Devaſtavit returned ; the 
how it n to be. Plaintif may have an Elegit againſt the Erecutoz oz 9dminiſtratoz de terris pro- 

priis which he had the day of the firſt Judgment, the which hath been commonip 


granted. Moor's Rep. Cale 446. 


Caſe 150. 


Flegit. In Paſch, 3 Eliz. the Countee of V Vorceſter's cafe was; that ene recovered debt 
The proceed againſt him, and had an Elegic in the County of Monmouth, upon vohich the Shes 
upon it. ri returned, that he had no goods oz chattels, lands oz tent ments within bis coun⸗ 
ty whereol he might make Crecufton, and a Scire f:ejas was p3aped and had foz 
the plaintif againſt him. à nd there it was held, that befoge the year ended he can 
| have no manner of pꝛoceſs to have execution; but after the pear ended he map have 
denz nen be AScire facias, and after that another Elegit. Ad it was held, that ke may ſue ſeve- 
taken N ral waits of Elegic, viz. in every County one Elegit of the entire Sum Ind Dyer 
ſatd, that the plain:if may divide his execution. 2s il a man recover 20 li. he may 
have in one County an Elegit foz 5 li. and in another foz 20 li. and fo in a third 

County, oz other wiſe at his Cleq ion. Moor's Rep. Caſe 83. 


Cale 151. 


” In Hi), 3 E. 6. upon an Extent the Sherif returned, that he had extended a fene- 
Liſi Ser ment at 20 5. per annum, and made no mention ofa Boule, oz Land, o Paſture, 
ceed in doing Which might make the Cenement. And this was held to be nought fo2 incertainty. 
of Execution. Moor's Rep, Caſe 28. 


Caſe 152. 


09220 gy In Fil. x Jac. it washeld per totum curiam in B. R. That if he will turn the 
— y. Tagſent upon the Extendoꝛs toz tos bigh a value, he mult do it at the firft day of the 
| Nen, oz not at all, Moor's Rep. caſe 1039. 


Cale 
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Caſe 153. 


In the taſe of Moſlyn and Pierce, Trin. 14 Jac. B. R. Moſlyn recobercd gnainſt Audira guere- 
Pierce and others Banco Regis 200 l. Dammages tn treſpas, and had the Body of 1 to be diſ- 
Pierce in execution, chereupon Pierce bought an Audita querela fn Chincery, up- — 3 
on Suggeſtion, that the pꝛincipal had paid the money, and he found Durcttes in Mony paid. 
Chancery, and had a Superſeuleas, containing a command to the Dherif of Middle. 
ſex to ſuffer htm to go at large, but te Dhertf did not obey it, wherrupon he bzought Theneccred 
a Habeas corpus in Banco Regis, and there had another Audita querela upon the * 8 ws 
ſame SuggeRtton ; and then he p2ayed he might be bajled : and it was denied ve- 
cauſe uc a Suggeſtion is not ſuffictent without an Aﬀiavit of the payment of the 
mony. And Cook ſaid, that upon a Judgment in another Court Aud ita querela 


* 


lieth not in Chancery. Moor's Rep. caſe 1158. 


Caſe 154. 


In the Caſe of Trot and Spurling in Chancery, Mich. 8. Jac. in the Petit Big, Audits quere- 
in Audita querela upon a Statute acknowledged by Burgoign to Spurling, which B 2 upon 2 de- 
ſold his land in the County of Hertford to Trot, aid new the Grrent was had up- 
on the Land in the hands of Trot, who bzought an Audita querela upon a Deſeal⸗ 
ance made thus, viz. That il the land in the County of Hertturd ſhall be extended 
upen the Statute, then the Statute ſhall be void. And he alledged in Fa&o that 
tyis Land was extended, and Judgment was given foz the Plaincif, foz the De⸗ 
feaſance was held good, foz he map ſue execution of the land in another County, 
oz of the goods, oz of the perſon of the Conuſoz. And there it was ſato, that if the 
party be {mpziſoned, Scire facias, if not a Venire facias ts the pꝛoteſs that muſt be 
bad. And there it was ſaid alſo, That albeit it did not appear vp the Declarat ion 
that the Statute had thzee Seals accozding to 23 H 8 pet it was well enough; foz 
albeit the Execution be ill made pct the Audita qierela lieth. Other wife it is Statute where 
where he bꝛings an adton upou the Statute; fo; there he is to ſay, that it was _ ar the 
ſealed with thzee Seals, but where he laith that it was acknowledged accozding to 
the Statute, it ſhall be intended to be with thzee Seals. Moor's Rep. Caſe 1097. 


Caſe 155. 


In the Taſe of Heydon and Vavaſer again Smith and others, Mich, 44, 45 Audite quere- 
Eliz in Ca«:c.llario, if was diſputed, whether a Feoffee oz Bargainee of land ſhall /- who may 
have an Audica querela, and whether Tenants in Common mutt not join in the wel. 
Audita querela. Moor's Rep, caſe 906. 


Caſe 156. . 
In the caſe of Collins Paſch. 33 Eliz. Collins, Marfh à nd Curtoys purchaſed an Aut quere- 


. Audita quierela bpfrand foz ail E xecutions, being ſeveral, at the nits of divers /« parchaſed 


perſons ; and it was adjudged to be unduly granted, and therefoze a Vacat made fraud. 
upon the Reco2d fo; one Audita querela map not be foz ſeveral Suits. Aliſo fraud 

map avotd tr. But Quzre by what Law. Bat it was adjudged no Cſcape in the 
Shertt by reaſon of the it directed to him, but that he map be taken in Execution 

again, oz other wiſe the @ureties are to pap the mony. Moors Rep. caſe 479. 


Caſe 157. 
In Paſch. 6 Eliz. it was held, That if the S herit atreſt one in Execution, and 4ugice gere- 
do not return the wzit, bat ſuffer him to eſcape, and upon an Alias capꝰ arreſt him la. 


again; that he map habe an Audita querela, Moor's Rep, caſe 163. 
Þbh 2 Caſe 


/a Jidcment, Statute ana Rei ogn/ ance. Chap. C. 


fo 18 
Cale 1 58. 


In the Cale of Bennet, Halſev, and others, 29 and 30 Eliz. it was ad jnde cd, that 


2. , H ; | 1 
* ” wire the Sheritok Bedford hzings a Pꝛiloner in Execution to london BEN a 


Artt of Hibeas Corpus, and he eſcape in Southwark, and come again to the Dhe- 
rtf bofoze the teturn of the wait , fo that he hath his body in Cart; that an Audita 
que ela will not lie. Mocr's Rep c:ſe 404, 

Cale 159, 
In Trin. 4 Eliz the Caſe was; A man was ſeiſed of Lands, and made a Feoff⸗ 


Audit quere- 


{a by an In- ment by Dced indented, reſerving a Rent, with a clanſe of Diſtrels, and after wig 
fant, tor Exe- hound in a Sta ute, and the dap being incurred, Execut ion of the Statute was ſn- 
a eee ed, and upan the Extent the Sherif returned the Connſo2 dcad, and that he had ex⸗ 

peu mm. tended the Rent, the Meir of the Conuſoz being whihin age; and foz this, that it 


was extended during his Pon age, he bzings an Audita querela, which by Dyer is 
maintainable. Moor's Rep, cale 121. 


Caſe 160. 


Note, It was the opinion of the Juſtices of the Com non pleas, That if upon a 
tr t of Elegit oz other wait of Execution ſued upon a Judgment the Extenders ex⸗ 
tend the Land oz goods too high, that now the Plaintif hath no remedy by the Sta⸗ 
Upon an over fute ot Acton but nel, 02 de Mercatoribus, oz otherwiſe, to pzap that the Extenders 
Laenge themſelves map hade the lands in Firme, oz that they take the Goods, ez pay the 
how ro be re- Montes which wcre appziſed foz them, becauſe theſe Statutes were penal Laws and 
lievcd. do not extend to other Writs of Execution, but only upon a Statute- Merchant, 

Staple, oz Kecognizance. Mich, 4 & 5 Phil. & Mar. Benlowes 15. | | 


El-eit. 


Caſe 161. 
Starnte-Mer. An Extent was ſued upon a Statute⸗Perchanf, and the Sherifput the Conuſee 
chant. fn polleſſion of parcel ofa Hoũſe an d ol the Land, and ſaffered the Defendant to con- 


tin ue the poſſeſſion of the reſt of the Houſe and Lands, who thereapon held the Co- 
what the She. nuſee out; the Conuſee, to the intent he might have a full poſſcMlon of the whole, 
rif may do up- cauſed the Shertf that he did not return the wꝛit of extent upon which it was entred 
on it. upon the Roll, Quod Vicecomes nihil fecit, nec miſit Breve; whercupon iſſued an 
Alias extendi facias to the nem Sherif, Who did return that in the time of the old 
Sherik a wzit of extent iſſued fozth and that the Sherif had extended the Londs, 
wherefo:e he could not extend them upon the new wzit : it was moved by the Co- 
nuſee, that although the Lands were extended by the firff wzit, pet that not being 
returned it was no Execution. T his return was made by a Device of « onncel, 
but the Court held it to be an fnſafffcient Return, foꝛ trat it appearcth upon Þ ccod, 
that no Executton was done, Mich. 20 Eliz. C. B. Colfill and Haſtings caſe, Leon. 2 


Part, 13. 
Caſe 162. 


R was indebted to the Queen 200 ꝙ, an Extent iſſued ont againſt him cut of the 


& — Exchequer to levy the ſatd Sum to the Shcrit ot S; i was feund by ingulſit ien that 


R, 22 of June, 22 Eliz. Was poſſcfled of a A eaſe fo2 the term quorur d- m annorum 
ad huc adventurorum, ard that the Debts did begin 12 Feb. 27 Eliz. Extepticn 
was taken to this inquiſition, becaulſe the certainty of the itim was not fernd, tut 
generally quo: vndam annori m. It was ſaid to that, that ſuch pzeciſc ſo: m was net 
reqni fite in the caſe of an C ice, as in the calc of Pleꝛdin g. fo alletgirs the cet fain- 
ty. But the Court was of opinien, that the Jnquiſiticn was vetd (oz ſhe inccrfain- 
ty, and a ncw Cemmiſiien was auarded. Mich. 33 Eliz. Exchequer, Riſhion's 
Cale, Leon, 2 part, 121. Caſe 


the Leafo muſt be erpzelled, oz eite if He ſelleth ail the zn ctelt which tie 2 


Sect. 14. Of a Judginent, Sta. u'e ani Recoon Ta ce. 


Caie 163. 

Note, It was reſolved, that the Dhcrif by vertue of a Fieri ficias man fenen. 

Moule vi the Detcndants, and in bis wet ing the true commencrment end lernt „„ 
a f x efen⸗ Fill fro ©: 

dant hach in the term of Wand, he necds motto mike any mention in tie NMeorn, bur. 


brif cencraliy Qu d her i ſecit de boni & Catijis, 2 RL: olbed, that an Exccution 


— 


bp fnegit which out to be vp tngiiſttion, i the term be miſtaken in the taqulſttton 7- q fi jon 
the Sherik canno! ſell the term; and il he make luch lale, the ſame is veto, Hil 39 ec prod, 


Eliz, B. R. Faimer and Humpui eis Cale, Cr00.3 pt 584. D& Cook 4 parc, 74 acc 


Caſe 164. 


In Replevin the avowzy was, that J 5 ſetſed of Lands faz the life of Siby! his toll 
the rever on fn Fee to tue hus band, that he and his wire made a Leaſe ioz pcars 
without waiting, reſerving four pounds Bent, the husband being indebted by Oolt- 
gation made his wife his Executrix, againſt whom debt was bzought by the name Feri facia-. 


of Label, and upon a F ieri taci:s a Des was returned, and hereupon Elegit award | 
ed, and the Dhertf returned that label had Bent ſour pounds iTutng out of the land 


How Executi. 


upon a L caſe made by her and her husband, and that he delivered the moiety of that on i ta be 
Rent, and hereupon he avowed foz the ſame ; Jt was adjudged to be ill, becauſe the donc upon it. 
& eaſe foꝛ years was void, being made by husband and wile without veev as to the 

Wiie. 2. That the recoverp againſt label was votd agataft Sibyl. Ad thirdip. be- 

couſe the Sherif delivered th? rent withont the land, it wis but a Rent Seck; and 

a bare rent cannot be del;V:red ut lenementum. It wes adjudged foz the plain⸗ 

til. Mich, 40 Eliz. B. R. Wellack nd Heats caſe, Croo 3 pait, 656. 


Caſe 165. 


Action upon the caſe, where the Defendant-recovered in C. B in Debt, and the 
Plainiffhad bꝛong t a wzit of Erroz in B R. and the Reeo2d was removed, that ric of Error 
not wityſtan ding the Defendant knowing the ſame, that he had taken fozih a Capias *2 ware the 
a” {atisfaciendum to the Sherii of B, by reaſon whereof the plaintit at D in the ene. 


Con:tyof D was taken in E xetuiton; the defenvant pleaded to (Cue, and found a- Whzris to be 
gainft him; in ſtap of Judgment it was ſafd, that the action was not well bzought done fer- 


in Middleiex, becauſe the wong did ariſe in taking ol dim at D in the County of D. wards. 


2. It was ſaid the aq ion did not lie, becauſe it is not alledged that it was purchaſed in 
ati undue manner vy Fraud between the drfendant and others, and without not ice of 
the Court; fog it was agreed by the Court, be is not puniſhable. But the Court 
held, firſt, it was well bzoughi in Middletex; and ſecondly, that the action was 
well latd, faz that it is aledged that he maliciouſly intending ts charge him, had 
purchaled the the wait. Trin.43 Eliz. C. B. Willis and Strouds caſe Croo. 3 part, 574, 


Cale 166, 


A is indebted to B in a Becognizance of 1000 1. and fo C in another Becognizance gecopyizarce 
of 1000 j the Land of 4 is extended hy B at 40 1. per annum, and delivered in cx- 
tent, the fccognizance of C came to the Queen by Outla way, and uron P2occls 
of Extent tt was found that the Land is ot 601, per annum moze then the firſt er- Fhere there 
ten. It was holden by the Court in this caſe, that the Queen ſhouid not have the . the 
furpiuſage; foz the firſt Conuſees by the Extent have an intereſt in the Lands, Lind, whar 5: 
which ſhall not be deveſted by the finding of ſurpluſage. Mich, 34 Eliz. B, R. the to be dove. 
Queen and Wall's cate, Croo. 3 part, 266. | 


Caſe 


Of a Judgment, Statute and Recognizance. Clap.6: 


8 ale I 67. 


In zeplevin the Defendant avowed fog a rent charge, that the Plaintitks Fa- 
ther was ſeiſed in Fee of the place where, and granted a reni=charge to Js pounger 
Bzother of the Plaintifof an hundzed Parks per annum in ꝓ ee and that he arant= 
vier i ſaciat, Ed it in Fee to LC, to which the Tenant attozned, that |. © was indebted to the a- 
bowant by Zudgment, and ibat two parts of the Rent were extended by a F jeri 
Extent upon facias, and delivered to him in erecution foz two parts of the rent: the plaintif re- 
it. plied, that L C was pollefſed of the whole rent. The queſtton was, whether an ex- 
Where 8 Kent tent of two parts of the gent was good. Jt was the opinion of the whole Court, 
is liable to that it was: Foz although that by the ac of the party the Ten ant hall net be Itable 
Execution. to two diſtreſſcs, yet by ad of law he map; and this ad of the @hertf is an ac of 
law, and his delivery of two parts was good. Hil 41 Eliz.C B. Worton and Starts 

Cale. Croo. 3 Part, 742. ' 


Caſe 168. 


- 6 qa A man had a Scire ficias in Chancery upon a Recognfzance taken there, and ſyed 
Wave: of Exe · (0zthan Elegit upon it; pet ft was holden in that caſe, after tbis Elegit ſued fozth 
ctjon. u pon it, the platntif might wave the execution, a nd have a newer action of debt up⸗ 
New action. on it, Hil, 40 Eli z. B. R. Langwortli's caſe Croo. 3 part, 608. 


Caſe 169. 
Audita quera- Audita querela was bʒought to avois an Execution upon & Statute wherein was 
la to vod fyrmiſed, that the Conuſees Father was ſefſed of certain lands in Fee, and levied 
N of 4 Fine of them to the aſe of him elk fo2 life, and alter part of them to the plaintif in 
Fine levied to Tail, and of the refidue to the Conuſee, afterwards ſued an execution; he b:ought 
the Father of the Audita querela 2 in this caſe it was adjadged, that this purchaſe in this man- 
the Conuſee. ner made wasa ſufficient diſcharge of the Statute. Mich, Eliz. C. B. Humphrey and 
Diſcharge of Harneage's Cale. Croo. 3 part, 756. 


the Statute, 
Cale 156. 
Elegit. In Treſpaſs upon Not guilty, a ſpecial Ucrdi> was, That the Plaintit was 
in under an Elegit, by which the Land was extended, the Judgment being given 
Double chars}. Craſtino Irin 15 Jac. which was the twenticth of June, the Defendant claimed by 
wpoh the 78e an ex tent ofa Statute, as ofthe ſame term, befoze the Judgment; it was ſaid, that 


Land. in this caſe it was adjudged, that the plaintff had the better Right, becauſe that he 
clatmed it under a Judgment, and all the term is but one day inLaw, Trin. 1 Cars 
B. R. Gerrard and Norris's cale, Lateh. 53. 


Caſe 171. 
2 | A man had lands delfvcred him in execution upon Elegit, upon which he came 
- woke — and ſurmiſed that the party had other lands, and pꝛaped a new wit of Flegit : It 
had, was holden in that caſe, that ifhe have accepted of the firft lands upon the delivery 
of the Sherif, be cannot afterwards have a nc wextent; but it at the t ſt day of the 
Beturn of it he wave it, he may then habe a new extent. Mich, 36 Eliz. B. R. Ho- 
noger and Fryer's caſe. Croo. 3 part 310, 
Eadie! ad fe- Caſe 172, 
riz)aciendum, In Blofield's cafe; two were cendemyed in debt, the one is fakea by a Ca- 
69 pias ad fatisfaciendum, and afterwards ſuffered by the Sberit voluntatily to go at 


Andi quere · 


1 large, and then the other was taken in Execution, and would upon this matter 


b ave maintained an Audita querela ; Wnt Gawdy and Fenner feid, that it — 
ne 


Pa. 
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not any caaſe to diſcharge him; Popham and Clinch ablentibus. Crovo. 3. 478. 338, 
6. 18.Cook 5. 87. b 


Caſe 173. 


In Hil. 6 7ac. B. R. in the caſe of Beſton and Robinſon, in Audita querela by Audits gere- 
Beſton, who was tn Execution upon a Statute- Perchant at the ſuit of Robin ou, J for . 
and [ct fozth certain Articles made between them to diſcharge him of the Statute chte by x 
_ pꝛaps a be let to Painpziſe : But it was denied, becauſe upon a Darmiſe oniy Kenne. 

roo. 2. 218. 


f 


Caſe 174. 


In Mich. 20 Jac, B. R. in the caſe of stampe and Packer; after Ucrdica af Niſi Audita guere- 
prius foz the plainitf, the defendant at the dap in Banco plea ded a Relcaſe, and 44. 
chewed it tn coact . and whether he ſhould be admitted to it, was thequeffion : and **{caſed. 
reſolved, not; foz no dap to plead it, noꝛ any Remedy but by Audita quer ela, if 
the Plaintifſae execution: wherefoze it was adjudged foz the plaintif Crov. 3.646. 


Caſe 175. 


In the caſe of Goodyer and Ince, Trin. 8 J:c. B. R. fnerreg in the Exchequer» / 
foz that the Defendant recovered dammages in a debt of 100 l. and the plainiif had 
thereupon an Elegit in the County of Lancaſter, which did mention that another The proceed 
Elegit tiſued out befo2e into London, and returned Ni il; and upon a Teſtatum eſt Pon it. 
it was commanded fo extend all the Lands and Goods, c. 2nd thereupon the 
Sherif returned, that he took a Leafe foz pears of Tithes, which he delivered to 
the plaintiff, as bona & catalla ſua, fog the ſaid debt. The Erroz aſſigned was, be- 
cauſe this wꝛit wis witha 1'eſtarum, there being not any wait befoze awarded into 7f'«>. 
London: the Defendant pleaded, In nu'lo eſt erratum; and tt was held to be 3 
mantleſt erroz. So where a Capias ad ſatisfaciendum is ſo iſſued aut upon a pꝛe⸗ 
tended Teſtatum, where none is; and it was reverſed. And it was alſo reſolved 
upon the queſfion made, whether the defendant ſhould be reſtozed to the Leaſett 
ſelf, oz to the value foz which he delivered in Execution viz. 1001. And the whole Sale ofa Leaſe 
Court in this caſe, that the Sale ſhould not bind him: and that there is a difference by che sheiiff. 
between a Hale hy the Sherik to a Stranger, and a Sale and Delivery to the par» 
ty himſelf apon a Fieri facias; foz this is no ſuch Dale as the wzit directs, to ſell wrir of Reſti- 
and bzing the mony in Court: wherefoze the execution was reverſed, and a wzit tion. 
of Reſtitution awarded. Croo. 3. 246. and in Brownl. 2099 


Caſe 176. ' 
In Hil. 3 Car. Co. B. Wiggons and Darcy: Darcy was in execution npona Sta- 


tute-Perchant, and bis body and goods taken; and the Cognizoe did agree that the . 
Conuſoz ſbould go at large, and he went at large. Althow moved, Af that were a 

diſcharge of the execution, oz not: And Kichardſon (aid it was; foz his impꝛiſon⸗ Diſcharge of 
ment is lo; his execution, and if he releaſe his impziſonment, he doth releaſc his — by 
eretution. 2 nd ſo it two men be in execution fo; one debt, and the plaintifreleaſe cu; 

one of them, this is a releaſe of both. and if one have two 2cres in execution, and | 

he releaſe one of them from the execution, it ſhall enure to both. Harvey on the con- diſcharge of 
ttarp; Yet J ſhall agree, that it a man be one time in execution, the plaintif ſhall 1 ee 
not another time have an erecution ; fog a Capias ad ſatisfaciendum an Elegit doth ſendants, 

not lie. But in the caſe where the Conuſes doth releaſe the Impziſonment onely, 

and not the execution, (fo; it ts but à liberty given by the Cogniſee to the Tonuſoz 


to be at large,) this dothnot releaſe the execution, Hetley's Rep. 79. 


Caſe 
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Caſe 177. 


$:ature. In Paſch. 28 Fliz. Co. B. the Caſe was, Plain's Caſe ; A Lefſce foz peers was 

What liable to obliged to pay his rent, in Debt upon tt he pleaded, that the K cflo2 was bound in 

the Execution A Statute, and upon that an Extendi facias was awarded to ſeiſe the x ands and@ go 

of it, nements of the W eſſoꝛ into the Queens hands, which wis executed accozdinglp, 
and upon that a Liberate was awarded; and in the mean between the Ext endi facias 
returned and the Liberate awarded, the rent was incurred, loꝛ which be is charge 
able to the Queen, and demands Judgment: And the Court held the contrary ; fo} 
befoze the Liberate awarded, nihil opera tur; foʒ he remains alwaies & enant to 
Leſſoz, and charge able to him foz the tent Crco. 3, 46, 47. 


Cale 178. 


In Mich. 42 Eliz. Co. B. the Cafe of Dean and the Trecntozs of Francis Hind, 
in Audita querela upon a Demurrer, the cale waz, The plaintif was Connſee of 

a Statute, and Str Francis Hind was Conuſee of an elder Recognizance ; the Co- 

nulee had lands in the Counties of Cambridge and Middleſex : the plaintif ſucs ex- 

eculton firſt of, and hath the Lands in the County of Cambridge deltvered to him; 

the defendant ſued execution upon the Recognizanee, and had the Poletp of the 

lands in the County of Cambridge delivered to him in execution, and nothing in 

A double Middleſex, andthereupon the plaintif ſued an Audita querela, comprehending all 
Charge upon this matter. And upon the Demurrer it was adjudged foz the plaintif, that the 
. — rag Audita querela will well ite upon this Surmiſe : Foz the Recognizee onght to habe 
o be dene. ſaed Execution as well ofthe lands in the one county as in the other, vhcreby the 
money would the ſooner have been levied : and the not ſuing execution accoꝛding to 

Law is a pzejudice to the plaintif, as much as if be had purchaſed parcel of the land 

of the C onuſoz, and thts land only had been extended. Jt was adyudgep foz the plains 

tif. Croo, 3. 797. 


Caſe 179, 


Fine to the In Paſch. 42 Eliz. Co. B. the Caſe of Humfrey and Harnage, it was thus: Au- 
F — — ofthe ita querela to àbotd the Execution upon a Statute, wherein was ſurmiſed, that 
Cenuſee. W Humfrey (the Conuſoz his Father) was ſeiſed of divers lands in Fee, and le⸗ 
: vied a Fine of them fo the uſe of btmſelf foz life, and after of part of them to the 
Diſcharge of a plaintit in Call, and of the reũdue to the Conuſeo in Fee, and died. And becauſe 
* Hits the Conuſee afterwards ſued execution, he bzonght this 4udica querela. And upon 
Demurrer it was adjudged, that this purchaſe in this manner was a ſaffictent diſ- 
charge of the Statute: But the Demarrer was upon the pleading in default of a 
Traverſe, which was adjudged not to be material Croo. 3, 754. 


Caſe 180. 


Auditalquere-, In Mich. 27 & 28 Eliz. Co. B. the Cale was; Audita querela, fog that he being 

Ia to be diſ- {11 execution Was ſaffered to go at large, and was afterwards taken again; and the 

charged of Court would not allow it. But it was alledged that ho had witneſſes to pꝛove that 

Kiepe 8 be had pald the mony vhen be was at large: and theſe being \wozn , and the truth 
F appearing, the Audita querela was allowed. Croo. 3, 44. 


Caſe 181. 


7 „ In Palmer's Caſe, Coo. 4.74. it was thns held, That if the Sheriff in 
Frerl fatia*. Erection of a Fieri facias ſell the term, and milrecites the Date of * is 
F old, 
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void, unleſs he ſel! the whole inter eſt of the party: wut a Sale without any reci⸗ ber the She. 


tal at all is good: But in Elegic (as this caſe was) he muſt recite what years are rifis © 40 
behind, becauſe the Conuſoz is to have what is left after the Execution ſatisfied; urn. 


Caſe 182. 


In Cock E. 78. the Lozd Abergavennies Caſe : 4 and B were Joint-fenants foz Joint-tenzsts. 
life, Judgment was given agatnſt 4 in Debt, who releaſed to B, B died. It 

was held, the Land was bound, and that 4 could not by his own A diſcharge it, Where land is 
though B were in tbe firſf zcfſoz, notwithſtanding the death of whom; and the 1 in 
Entrę ol bim in Rever ſion during the like of 4, the land is charged. * 


Caſe 183. 


In Mich. 22 Jac. Co. B. in the Caſe of Aſhly and Collins, if was agreed clear- 
w by the Court, C bat if an Infant make an Obligation, and after being ſued up- Ant. 
on it, an Attoznp without Warrant ſuffers a Judgment by Non ſum informatus, 
that this was no canſe to grant an Audita querela ; and upon the opinion of the A#dite guere- 
Court the Audica querela was quaſhed : fo it was ſald, he is to have a wait of Er- 3 | 
roz if he be within age; and if de was not, then he is to have a wzit of Deceit as : 
gainſt the Attozny, Winch. 114. | 


Cale 184. 


Hil. 4 Jac. Huddleſton and Hill againſt Bowes : An Elegit upon a Judg- Elegir 
ment tuned at the Suit of Hill, and after Hill died, and his eldeſt Son ſaed Sire Facies 


- * facias upon the Judgment; and it was holven , that it lteth not. Lanes Heir. 
ep. 16. 


Caſe 185. 


In Trin. 4 and 5 Phil. and Mar. Nota; If a man babe Judgment fo reco» 3 
ver webt o Dammages, aud the Defendant hath Land 63 Goods in divers ©" n 
Counties; that in this caſe the Plaintiff map pꝛay (ſeveral wzits of Execu - divers Coun- 
tions of all the Goods, and of the Poſety of the Defendants lands in everp tics, 
County, and not foz parcel of this Debt, rc. in ene Countp, and foz parcel 
of it in another County; ans pet the Plaintiff wall be ſatisfied with one Ex- 
oa onlp, if the Goods o; Lands in one County may ſatisfle him. Bendloes 

ep. 15. 


Caſe 186. 


Mich. 1 Car. Strid's caſe was; That upon a Fieri facias the Sherif took Fieri facies. 
part of the Goods info his hands, and the Plaintif gave to him a meleaſe, 
and the Goods were taken ont of his poſſeſſion by the Defendant ; and it yew Executi- 
was moved, that the Plaintit might have a new Execution, and the Court on. 
agreed fo it, foz this is no fall Execution; foz be eng (6.68, 03 may return 
Quod non invenit emptores , and upon this a Veaditioni exponas : Other. 


— it is where he takes the Body of the pefendant in Execution. Bendloes 157. 
etly 157. 


Caſe 187. 

In the caſe of Gervaſe Molineaux and Lacen, Paſch. x Jac. B R. it was 1 
thus; Seire facias was bought in Chancery upon a Becognizance there, and _-—— on . 
the Parties being there at Iſſue, the Kecozd was ſent Banco Regis to be tried, we 
and being tried, and found foz the Plaintiff, 1 Judgment and Elegit — 

| refurn- 
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Extendors o- them; and the Sherif returned all this, and 
ver value the the Plaintif came in Court, and pꝛapen that the E xtendozs mlaht retain t 


Remedy. 


Eſcape of one 
in Execution. 


What liable 
to Execution. fgy pears, fo2 valuavle conſtderation of 


Of a Judgment, Statute aud Recognizance, Chap. G. 


-refurnable ;. wherenpon divers Lands were ertenden, and offered to be deltper⸗ 
ed by the Sherik to the Party upon the Extent, which the Platntiff retulcd befoze 
the Dhertl, becaule.they were too high, and p;aped that the Ertendozs might retain 

| ai the dap of tc return ck the Watt, 

| be Lands, 
and that he might have execution of their Lands accozding tothe Statute of Acton 

Burnel. Andaiter much debate, and upona Judgment ſhe wed by all tbe Juſtices 

upon an execution of a Recogntzance foz Debt, if the Land be extended tos high. 

the Plaintiſf may pꝛay that the Extendozs may rete in. ꝛc as well av upon an extent 
on a Stat ute · Merchant oꝛ Staple, and that tt was within the equity of the Statute 
of Acton Burnel. wut in ascire taci:s upon Bail, and a recovery and execution 
thereupon, tt 1s otherwiſe: and of that opinion were all the Court bere; and that 
the Plaintif had time enough upon the Return of the wit to piap it there in 

Court: And it was awerded, that the extendozs ſhould have the land at that 

Bate, and that ther ſhould. pay the Debt. Pond. 82. 21 Ed., 3. 21. Croo. 

2. 2 ; | = F M 8 35 aka N 


1 . 


A man condemned in the Exchecquer foz a Debt to the Queen was committed 
to the Fleet, and afterwards was condemned in the Kings Bench upon d Will ot 
Debt at: the Suit ol a Subject; he was bzought into the ſame Bench by an Habeas 
Corpus, and by them committed again to the Fleet, as allo toz the Dobt of the ſyb- 
ject:. The ©aoler by thecommandment of the Treaſurer, ſuffered the pꝛiſoner fo 
go into ths Countrep with s Keeper, to collec his Debts fo ſatisfie the Queen s 
Debt; the Sub ec bꝛought debt upon efcape. ' It was holden by tbe Juſticeg that 
it did not lie; -fo2 the King's Bench had-no A uthozity to commit him to the Heetz 

and fo the-pziſoner was never in execution loz the party. + Mich. 43, Eliz. 
Dyer 296. i 


Caſe 189. 


An Attountant to the King being dehind in his Zccount, and poſſeſsed of a ferm 
| vle co | Wonep bargained and fold the ſame to LS. 
It was refolved'tn that caſe that the Sale et the term wWonld bind the n ing it being 
without arty Tobtn Ind it was bolden that a Sale of Goods and Chattels bona 


eee ir execuſion is good; a fortiori againft acommon 
perſon,” Eovk 8.177. Sir Gerrard Fleetwood's Caſe / 7 
Caſe 190. 
What Proceſs A had à Judgment foz 600 l. againtt E, and acknowledgeth ſatis faction foz 4.101, 
wall go aſter of the Debt and Dammages; and after there was an à greement between them, 
Jodgment: that if B vid no; pay the refidite by tuch u day, -that then tt ſhould be tawful for A to 
take ont 88 B, totthont ſulug any <cire facias, though it was after the 
Diſcharge-of peat and Attet wardg the monep not being pald, A took out a Capĩas ad tat ĩsfacien- 
1 by : um u ft f Ftor z 01 ; B bring d;onght by Ht bens. (oi pus to the bar, pꝛaped foz 
Coure, T a Superfedeas, becauſe the w2itemanavic impro vide, &c. It was the opinion of 


the Court,that it was a canſe to diſcharge him of the execution; fo; the Capias ought 
to have tiſued ont fog the 200 |. only, and he ought to have (ned a Scirefaci:s, becauſe 
the g2oceſs was not continued. But pet the Court held. that it was at their diſcre- 
tion whether they would grant a Superſedeas 83 not. Mich. 22. ac. C. . Hickman 
and Sir William F ifhe's caſe, Winch 100, 101. 


o 4 4 * 


Caſe 
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Cale 191. 


In s wit of Erro the cafe was thts; Perepoint poſſeſſed ok a Leaſe fo3 99 
pears, he devied the ſame unta his wife fog life, and that after her deceaſe it ſhould 
go to his childzen unpzeferced; the wife tod K Sir Thomas Fullter to her husband, 
and the K eaſe was put ta execution bp Fieri facias fo the debt of Dir Thoms Fu- 
ſter, and afterward Sir Thomas died, and the wife died; the Azmiaiſtratozs of 
Sir 1 homas Fulſter dio reverſe the Judgment, upon which the Teaſe wis fiken in 
execution, and aiterward A the daughter sf Perepoint entered, ſapvoſing her ſelk to 
be the onely daughter of Perepoint alive unpzeferred by her father in his life-time : 
and the pieading was, That the wife of Perepoint was his Grecurrty, and that ths 
entered into the Leaſe aller the death of Perepoinc, virtute legationis & donacionis 
prædict'. Note, that this caſe was afterward adjudged at Hercford Term, and Rellitution of 
the 3udzment was, That tye tNa? ofthe wife had Judgment foz der Term, and moncy for « 
that the Judgment upon hich tho Execution was was erroneous, and reverſed by Term (old in 
the w:it of Erroz, and that the opinion of the Juſtices was, that the Term was Eecution, 
not tobe reflo2-d, but ſo much fo which tt was ſold upon the Execution; and the 


daughter of berepoint bʒonght aa Zo fon C03 it, and had Judgment. Godb, caſe 36. 
Luddington and Amner, Mich, 26 Eliz. ; 


Caſe 192. 


In an evidence given to a Jury it was admitted without contradiction, thut if what is liable 
Judgment tn an Aion of debt be given againſt Leſſee (oz pears, and afterward the o Execution. 
L efſce alienety his Zerm, and after the pear the Plaintiff ſaeth lozth a Scire facias 
and hath @reciiton z that the Term fs not liable to execution, if the ACignment 
were made boua tide, Alo in that Cock Thief Juſtice ſatd, That it Leflee foz 
pears aſſign over his Terin by fraud, to defeat the execution. and the Adignee allign Leaſe for 
the ſame over to another bona fide, that in the hands ofthe ſecond Aignee it is“ . 
not liable to exccation. Alſo in thts caſe ft was ſaid foz Law, That it a man who ,, aulent 
bath goods but of the valne of 30 l. be indebted unto two men, viz. to one in 20 l. ſale to deceive 
and fo another in 10 l. and the Debtee aſſigns to him who is in his debt 101. all the Creditors. 
goods which are wozth 30 l. fo the intent that foz the reſidue above the 10 1. deb the 
wall be tavourabie unto him; this 3Mignment is altogether void, becauſe it is frau- 
dulent in part: but Foſter Juſtfce ſatd, That it hal! not be votd foz the whole, but 
onely foz the ſurpluſage, as Twynes caſe, c. 3. part 81. Quære God b. Wilſon and 
Wormal's ca{e, 161,226, Paſch, $ Jac, Co. B. 


Caſe 193. 


In Mich. 4 Car. B. R. in Cuſack's caſe it was thus; Cuſack was convened in 
the Sheriffs Court in London fog debt, and taken in execution; afterwards by Ha- —— 
beas corpus upon Suit in the Kings Bench the ſafd execution with other cauſes was 1 0 Kas 
returned, whereupon he was committed tothe Marſhal in execution fog that debt, tion, 
and other bis crecutions in the Kings Bench; and now all the executions in the 
Kings B.nch were diſcharged, and the Judgment in London reverſed by a wit of 
Erroz in the Huſtings: and how he ſhould be diſcharged of this execution, was the 
quefffon; fo; this © ourt hath no Rocozd of the execution but by the return of the 
Habeas corpus, and cf the reverſal of that Judgment they have not any Keco2d but 
What is onelp ſurmiſed; and they map not award a Certiorari to London, foz they 
will not return . M hereupon it was adviſed, that all matters here concerning 
fhat execution being ditcharged, he might be remitted to London fag that cauſe, and 
there be diicharged Dee 29 Ed.3 47. 48 Ed. 3. 22. 39 H. 6. 50 4 & 5 Pu & M. Dyer 
152. 3 Eliz. Dyer 187, Crook 1.90, 91. 5 | 


Iti;z Cale 


4.28 Of a Judgment, Statute and Re cognizance. | Chap. C. 


Cale 194. 


Eſcape, action ,, In Paſch. 4 Car. Co. B. in the Caſe ol Myn and Coughton and his Mike, it was 

upon it, thus in Acton of the Caſe; Mhereas the Plaintif had recoverep 30 J. againit 
1.D. and had a Capias ad ſatistaciendum, ard delivered it to the Sbertf cf the 
County of Cambridge, who had him in Etecution upon this Writ, and the De- 
fendants reicued him, by means Whereof he went at large, and cannot ſince be 
found, ſo as the Plaintiff is defrauded of his Execution; upon U-roid it was 
moved in arreſt of Judgment, that this Acton will not eite, but the Plaintiff ts 
to ha ve bis Remedy againſt the Dherie, Bat it cas adjudged foz the Plain iff, and 
that the Acton did lie; fo2 haply the Sheriff map be dead, and no Acton will lie 
age inu his E xecutoꝛs, and the Plaintif may ſue which of them he will at bis E- 
legion. Coo. 1.77. 


Caſe 195. 


; ˖ In Paſch. 8. Car. B. R. in the cafe of Mounſon and C eyton; In à Sciref:cias fo 
Scire ſacias. : 
have execution on a Judgment in Debt, the Defendant plcads, that at another 
cape, time befoze the Plaintit had ſued a Capiis ad ſatisfaciendum, and the Defendant 
was arreſted, and in execution therenpon, and demands Judgment. The Plaintif 
replies, True it is, ſuch a wait of Capi:s illued, and that the Defendant was ars 
New Exccu- łeſted thereupon, and made Beſcous, and eſcaped, therefoꝛe he ſued thts Scire faci:s 
uon. fo pave execution, being alter the pear and dap. U pon this the Defendant dsmur- 
red, pretending that the Plaincit having conkeſled that the Defendant was once 
in erecucton, he could not after ward take a new execution. But the Court reſolved, 
that the Scire facias was well maintainable, foz when he had not the benefit of bis 
execution, ii was as none, and be ſhall not take advantage of his own wꝛong by the 
Eſcape, and peradventure the Sherik is dead, fo. that the platntif hath not any re- 
medy againſt him. UWhereupon it was adjudged foz the plaintiſt, that be Gould have 
execution. Croo. 184, 185. 


Caſe 196. 


Prerogative In Mich.13. Car. B R. Stevenſon's Caſe. it was thus; Me being in erecutfon fog a 

of the King. Debt to the Ning adjudged againſt him in the Exchecquer, was condemned in 
this Court foz Debt by a Judgment, and bzought to the bar by Habeas Corpus to 
be charged in execution foz this Debt alſo. And it was moved, that he ought not to 
be charged in execution here, becauſe he is in execution at the Kings Butt, - till he 

where one agree with the Ring foz his debt, upon 25. Ed. 3 c. 19. and then he may detain him 

ſhall be in Ex- ſoʒ his ohn debt, and foꝛ whai he hath patd to the King foz his debt. And of that 

1 opinion was the whele Court. But becauſe he had no wait of pzotection, the Court 
reſolved that he was out of the Statute, and thereapon awarded that he ſhould bs 
in execution as well foz the party as foz the King. Croo.1.283. 


Caſe 197. 


Audita que- In Trin. 9. Jac. by Williams Juſtite and the Court: That a Superſedeas quiz 

ele. erronice (hall not be granted. but where there doth appear to be an erroꝛ ag parent 
in the very body of the Recoꝛd: foʒ if the party be taken and impzifoned upon a Judg⸗ 

Money paid ment and Execution where he bath paid the monep, he ſhall not here have a Super- 
ſedeas quia erronice, noꝛ anp other remedp in Court, but an Audita querela. And 
upon pꝛomiſe of enlargement, and not perfozming of it, an Acton of the Cale only 
lieth foz this, and no other Remedy. Bulſtr. I. part. 152. | 


Cale 198, 


In Trin.9.Jac. in the Caſe of Torrey and Adey, it was agreed, That where 


Awdita que- n 
8 


714. 


Sei. = Of « Julemont Statute and Recognizgnce 425 


an Audita querela was b2ought after a Judgement and Executton in debt upon a The proceed 
ſingle Bil and upon a bare averment of patment, and upon this the party bail- in ir. 

ed. (but not in open Court) becauſe a plea of paiment to a ſingie Bill is not good; that 

this Audita quereia Was undulp granted, and therefoze quaſhed, and the Watl there- 

upon taken off and diſcharged. And the party mefendant being then pzeſent ingourt 

was the:e ozde:ed to be taken again in execution upon the fozmer Judgment foz 

the Plaintiff ; and if was o2dered that no Audica querela oz watl thereapon-ſthould 

be alter taken but in open Court. Bulſtr. 1 part, 140. 


Caſe 199. | T7 


In an gion of debt the plaintiff declared of a Recovery of Coſts and"Dam- Elegit. 
mages in a wit of Entry; the Defendant pleaded in Bar, that the plaintiſf imme- 
dtzteip after tte Judgement trok koꝛth an Elegit, and delivered the wzit to the 
Sycriff, who crecu.ed the fame by delivery of the moiety of the Lands to the plain; 
titk, vut the wait was not returned: pet it was holden a good Bar, becaute the plain⸗ 


tiff cannot vary from the ex:cation, of Which he hath made Election upon Recozd. 
Paſch. 13. Eliz Dyer 299. acc. | 


Cale 200, 


It was agreed by the Court, that in every Ele git the Sheriff muſt return and 
ſet out the moietie ef the Land, unleſs they be Tenants in common, and in that 
tale he muſt return the ſpectal matter. Hil. 15. Jac. in C. B. Brownl.1 part, 38.acc. 
See Hutton 13 Jac. in C. B. 16. acc. 


Elegit, how ta 
be executed. 


Ciſe 201. 


V pon an Elegit, if there be no Erecution but upon Goods, and the Gocds be 
not enough to ſatis ſie the debt, and there is no Land ; it was the opinion of Hobart 
Chtet Juſtice, that the party map have a Capias againſt the Defendant, foz now it 
is in effec bot a Fieri f. cias, although the word be Elegit ; but if Land be extended, — Execu- 
it is otherwiſe. nd pet Quzre, tf the Debt be 40 Land nething extended but a Leaſe 
fo: tha&-pears at 5 |. a year : foz then as to that which remains the Elegit fails. 

See Hob, 58, 59. in Foſter and jacklon's caſe, &c. 


4 
Cle git. 


Cale 202. 


Jn Audita querela the Caſe was; Cowly and Bates bound themſelves jointly and 
feverally in an Obligation toLydcot ; Lyd cot bzought debt upon the Bond againſt 
Bates in the Common-ple:s, and had Judgment there, afterwards bzought Debt 
againſt Cowly in 8. R. and had Judgment againſt him there, be afterwards ſueth 
ou: © recution upon tie firſt Judgment by Elegit, and hab the Lands of Bates in The proceed 
E recution, and then took out a Ca pias ad ſatisficiendum againſt Cou ly, and took in ſuing our of 
bim in C recution. The Queſtion was, whether Lydcot might have a Capias agatnſt Executions. 
Comiy, after he had Execution executed againſt one of the Dbltgozs, becauſe the 
Judgments upon which he grounded bis Execution were given at ſeveral times and 
in ſe veral Courts. It was reſolved in this Caſe, 1. That a Capias doth not lis 
after an Execution by an Elegit, but affec a Capias an Elegit fs grantable: and the 3 : 
reaton of the difference, becauſe upon the pꝛaper to have an Elegit, it is entred in⸗ git : 
fo the Boll, Elegit ſibi Executionem per medietatem terrz; but if the Dherif re⸗ 
turneth upon the Elegit, that the party hath no Lands, then the plaintiff map take 
fozth a Capias. And it was there holden by the Juſtices, that an Elegic in it ſelf is 
a ſatisfactozy Execution, and a man ſhall never ha ve but one Execution with ſatis- 
faction. Wherefoze it was adjudged that the plaintiff in the Audita querela ſhonlB 
be diſcharged out of Exetntion. Trin. 11 Jac.B.R.Cowly and Lydcor's cale.Bulftr, 

2 put-79. D:;eGodbalc 355, the ſame caſe. 


Audita quere- 
la. 


Caſe 


! 
U 
4 
I. 
4 
o 
ih 
* 
* 
11 
£1 
l 
'7 
. 
is 
'. 
if) 
i3 
ls 
* 
i 
1 
4» 
5 
is 
l; 
* 
i: 
, 


Ic rr ů —— 2 


— —— 
— 


= OS —_——_ — 
— —ä — TC. Lich 


6ͤ—P—w— — > "or 


430 


Heirs Lindls 
able to Exc 
CUNCn, 


Lands of the 
Heir liable to 
Exc cution. 


4 ira que - 
rela to bc re- 
lieved againft 
a Statute un- 
daly cxtend- 


ed. 
Tail-Cand. 


Chap. 6. 


Of a Judgment, Statute and Recognizance. 


Caſe 203. 


The Lands and Goods of a Subſed are exrtendable upon an E'egit, and there- 
foze the Lands of the Heir which come to him bp deſcent ; end ii is not nec dlul that 
a Scire facias be bzonght againſt the Erecutozs, no moꝛe then upon a Recognizance 
by the Statute of Weſtm. 2. c. 18. Mich. 4. Eliz, Dyer 208. 


. Caſe 204, 
_ Debt againſt a Woman as Couſinand Þeir upon an Obligation: ſhe ſald, that 


only a Bevcrfion deſcended. Judgment was given, ibat be ſhould recover the Re- 


verũion when it fell, and thall have a ſpectal wzit to extend the whole Land. 


23 E- 
liz, Dyer 373. | 


Caſe 205. 


In Audita querela an Extent being in time of the Heir upon a Statute mads by 
bis Father, ſuppoſing the Land to be entailed, and ſo the Land not exfendabie, tho 
Defenbant in the Audira querelatakes ifſne, that thep defcended to him in Fee, and 
traverſeth the Tafl. Jt was found, that all was Fee-ſtmple beſides 500 atres, and 
thereupon the Plaintiſf in the Audita querela pꝛaped to be diicharged (oz thoſe 300 


acras. Che Court reſolved thut the Jſſae ought to be found in eberp part, as 
bo hath pleaded; otherwiſe it is found againſt the Plaintiff in all. Wherefoze it 
was ad udged, that he ſhould not be diſcharged foz the 500 acres, and he ſhould not 
be relfeved by his Audica querela. Mich 3. Jac. B. R. Sir John Aſhburnham and Lord 
St. John's cate, Crook 2 part, 85. 


Caſe 206. 


The Caſe was; A and B. becaimo Bankrupts after an Extenf, and bofoge a Li- 
berate a ſale was made by the Commiſſioners of Bankrupts to Creditozs ; and 
"whether the ſate was good, was the O ueſtien. Jt was ſaid it was good, fo2 not- 
withſtanding the Extent, ths pzoperfy of the Goods did remain in the Contiſozs, 
What is liable and by the Extent are only ſei jed into the Kings hands, bui that wall not vive the 
re HN, P207rrty from the Conuſozs. And then when the Conuſozs beceme Bankrupts 
beioze the Liberate, thoſe & bobs are in the power of the Commiſſtoners to ſell and 
diffrivute amongſt the Creditozs. Fut it was reſolved, that the Gosds extended 
befoze they became Bankrupts, and delivered by the Liberate after thep becams 
bankrupts, could not be ſold by fhe C ommiCioners,. becauſe thep keing extended 
were in cuſtodia Legis: and alfhough by the Extent the Conuſee hath not an abſo⸗ 
lute 420perty iu them until by the I tberace they are delivercd, and at the return of 
the wits be map refuſe them for being ober · valued; pet that is but foz the advantege 
of the Tonuſee, ſoz the Extent is Capias in manus noſtræs, and then they be as 
Goods gaged oz diſtrainen, which cannot be fozfeited ty Outlaw, oz taken in Exe- 
cutian from the party who hath them in gage, oz by way of diffreſs, without pai» 
ment of the monep, Hil. 3.Car,1.in B. R. Audley and Halſey's Caſe. Crook 1 part, 106. 


Rankrupes; 


Caſe 207. | 


If Lands be once deli vered and extended upcn a Liberate, though the Lands 
pe eviced, there can never be a Re-extent;but if Lands be extended upon a miſtake, 
Ouære, it in that caſe there map not be a new Extent granted, foz it res not re 
ſolbed, Mick 22 Jac, in the Chancery in ths Caſe beiwixt Clark nb Andi eus, 


wpich ſee Crook 2 part, 693,694. 


Re- exteut 
where it ts te 
be had. 


Caſe 
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Caſe 208. 


The Court was moved to have reſtitution of monie out of the hands of a She- ese 
riff, vhich he had levied upon an Crecutton, becauſe it iſſued fozth erroneouſly, fo; mony taken 
befoze the Trecution taken fo2th the Defendant bzought a wzit of Erroz in the by Execution, 
Excaequer Chamber, and the Becoꝛd was removed thither. And although the late where and _ 
Statme ſaith. that a wzit of Erro Mall be no Supertedeas, to ftap execution, pet how it ſhall be 
the Retozd being removed into the Exchequer, it is nat now befoꝛe us, noz was at Superſedeas 
the time of the executin iſſued ſozth; and this being after a Uerdic and Judg- 5 
ment, the E rroꝛ is no Supericdeas, ſo it is miſchie vous both ways. Therefoze the 
Court awarded a Superiedeas, quia erfonice'emanavit, to ſuperſede the execution, 
and awarded the taking ofthe mony out of the Sheriffs hands. Hil. 1650 B. R. in 
Wingfield and Valences Cale, Stiles 414,415. 


Caſe 29. 


It was held by the Court, that ifa Fieri facias go ts the Sheriff fo do execution, 
and he levieth the monp, and delivereth the ſame to the party, pet if it be not paid 
here in Court, the party map have a new execution, and it hall be no plea to ſay 1 
that he ha lh paid the mony to the party, foz it is not ot Berozy, without the bzing- n“ 
ing ol the mony into the Court. Paſch. 3 Jac. in C. B. Godboſt 147, x 


Fieri facias. 


Caſe 210. 


Debt bꝛougbt upon ſeveral Præcipes, and Judgment is given, and the plaintiff 
fakes a Capias ad ſatisfaciendum àgainſt one of them, and arreſts his body, and 
after he takes a Fieri facias againſt the other; whether the ſeveral Executions 
hould be allowed, was the Queſtion. It was the opinion of the Court, they Double ch 
ſhould not; but in the pʒinc ipal caſe (the debt being 101: ) becauſe upon the Fieri 1 ＋ 
facias 5 1. was levied, if the other who was in eretution would pay the other 5 1. Erccuues. 
the Court awarded he ſhoald be diſcharged out of execution. And the court agreed 
that the party could not have a Fieri fa cias againſt one and a Capias againft the other., | 
but he might have a Capias againſt them both. Mich. 11. Jac. in C. B. Roſſers and Fier ĩ facias. 
Welche's caſe. Godbolt 296, „„ . 


oY wot ad [4- 


tisfaciendums 


Caſe 21 1. 


Aman chall not have execution againſt the kings Debto2 that hath a Pꝛotedton, Execution a- 
betaute the uing ought firſt to be paid; pet if the plaintif will undertaks to pay the gin the 
Kings debt, in ſuch caſe he thall have Judgment and execution foz both the Debts, Kings debtor. 
Dce itz. Nat. Br. acc, 


: Caſe 212. 


A man bada Judgment againſt one ag Adminiſtratoz upon a Sond of 2001. the The'proceed 
Agion was laid fn Cumberland; the plaintiff afterwards bzought a Scire facias up- in a Judt - 
on the Judgment in Weſtmer land, and had Judgment upon two Nihils ; and the ment. 
Judgment was reverſed, fo2 that the Scire facias mult be bzought in the ſame Couaty 
vhere the firſt action was laid, : x 


Caſe 213; 


In Debt the plaintif declared upon a Recognizance taken befoze the Lozd Recoguizance, 
Hobart in Fleet · ſtreet in Ser jeante · Inn out of Term, and laid his Acton in where to be 
London; the Queſtion was, vhether the Action ought to be bzought in Middle- cakens 
ſex where che Becognizanco is recozded, oz in London, becauſe-che a 


Of a Judgment, Statute and Recognizance. Chap. 6. 


of the recoꝛd is, that the Recognizance was acknowledged befoze the Lozd Hoba re, 
ut ſupra. In this caſe it was reſolved, that though it was net a perfect recoꝛd be: 
foze it was entred upon the Boll. pct when it is entred it is a recognizance from the 
firſt Acknowleogment, and binds the perſons from that time. 2. Refoives, That 
*a Scire facias unon ſuch recogatzance ſhall be direced to the Sherif of London, not 
to the Sherifof Middleſex. But if the Entry of the recoꝛd vere general, that the 
teco;d was taken bzfoge the 1035 Hobart, then it ſhould be under ſtood it was in 
Court, and then the Scire ficias was to be bzouyht in Middlelex, 14 Jac, C. B. Hall 
and W inehfields cale, Hob. 195. 


Caſe 214, 


A bꝛougbt Debt againſt B as E xecutoz of 1 5 in London, de bonis teſtatoris, 

How an _ and 5 |. Dammages de bonis propriis; upon a Fieri facias in London the & hertt 
29 returned, that be had waſted the Goods, and that be had no goods of bis own; 
vhereupon A tooka Scire facias agatnit him into Durham de bonis propriis , upon 

Teſtatum that he had goods there, but no Teſtatum was entred on the Boll, noz 

warrant foz the wit. It was reſolved, that a Superſedeas ſhonld be awarded; and 

whereas an Execution was upon the ſaid watt of the ſale of I eaſe, the execution 

was made votd, and the Leale diſcharged. Hil. 12 Jac. Co. B. Leiceſter and Sir 


William Read's caſe. Hob. 68. 


Caſe 215, 


Where one It was reſolved by the Court, that it a man be taken by Capias utlagatum at 


ſhal! be aid ro the Kings Duff, be is in execution foz the Subject but in a ſecond degree, and the 
be in Exccutl» ug map diſcharge bis own Suit; but a Pzotection will not diſcharge ſuch Suit, 
or elpectally when it is not delivered oz made known to the Cozoners, and then the 

party is in Execntton foz the Subject. Hil, 13. Jac, Sir Thomas Sherley's caſe, Hob. 


115. 


Ciſe 216. 


Levati facies, In Debt againif a Sheriff the Plaintiffveclared, that p and others were bound 
in a recognizance of 2000 J. to the Platntiff, and that after Judgment he delivered a 

Levari facias to the Defendant, who levied the money, and at the dap returned Para- 
bo pun Sit tos habeo, and pet did not deliver it in Court: The Defendant as to 30 |. pleaded 
ent. Nihil debet, andtothereft, that betoze the return be paid it to the Plaintiff, who 
by his Kcquittance reciting the receipt of it, did acqutt him o it. Jn this caſe theſe 
points were reſolded. 1. Chat debt would ite againſt the Dherif; foz although 
there was no contract, pet there is a kind ofa contract in ĩ aw. ſoz when the money 
is levied the Acton ceaſeth againft the party, and is ipſo ta&o transferred to the 
Fieri ſaciaß, Sheriff. 2. That upon ſach levy of money the party map have a Fieri facias 02 an 
| erElegit. Elegit dg ainſt the @heriffto lebp as much of his own. 3. That unte the Detend⸗ 
ant dy his return hath charged himfelf with the monep, (viz. Paratos ha beo) he can 
= my — it was patd 03 acquitted befoze. Irin. 15 2 C. B. Speck and Richard's 

Caic. Hob. 206. 


Caſe 217. 


4ndita quere- A had Jugment againſt B, afferwards Mich. 11 Jac. the rule of the Court was, 
la. that B hoald pap A ſo much monep befoze ſuch a dap, and if he failed, then A 
order oc Wild have him in Crecutton; upon the firf® Judgment he faficd payment, and fo 
Court. was N Execntton. After he ſned ont an Audita querela in the Chancery, 

and upon a ſaggeffion he obtained there an Injundion and a Superſedeas, and 


y en Þ:der in Chancery was balled, and foſetat liberty the Debt not . 
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It wis moved that B might be called in court fo anſwer his non p erfoꝛzmance of 

the Ozder in Court: but the Court ſaid, the Oꝛder of this Court was well perfo:m⸗ 

ed, foz Y his fatler ef patment he was taken fa erecutton upon the Judgment, The 
Court adviſed the party to move this matter to the court of Chancery, and ſee what 

that & ourt would ſap to it; foz if this be an eſcape in Law, then the Sheriff is 
chargeable with it; fo2 the party cannot be taken, being once del ivered out of crccus 

tion by Oꝛder of the Court. Trin. 12 Jae. in B. R. Baker and Chew's caſe. Bulſtr. 2. 


Ciſe 218. 


A ts in executton ſe ver ally at the Suits of B and C under the Sheriff of Lon on, 

the old Sheriffs deſiver the body of A by Indenture, in which the execution of B 

is only mentioned, and the other left out ; A in the time of the new Sheriff eſcapeth. Es 

In this caſe theſe potnſs were reſolved; 1. That the not. del ibery of A unto the 22 

new Sheriffs in execution at the Suit of both was an eſtape as to ons, although the Where and 
pꝛiſoner were within the walls of the pziſon. 2. That the old Sheriffs ought to hon priſoners 
gtve notice to the new Sheriffs ot all Executions which hey had againſt an p per- 1 to 
ſons, although that the Executions did remain upon Recozd. 3. That unttit the n. 
pzfloners were deltvered unto the new Sheriffs, they remained in the cuſtody of the 

old Sheriffs. 4. That if the Sheriffs have execution againſt divers perſons, and 

die, the new Sheriffs are at their perils to take notice of all execution of any pʒiſo- 

ner which is found in the Gaol, and that foz neceſſity. 5. That it a Sheriff dieth, 

and befoze a new Sheriff is made a pztiſoner eſcapes, bꝛeaking the Gaol, the ſame is 

no eſcape in Law, becauſe the pꝛiſoners are tn the cuſtody of the Law. Croo 3 part, 

Wesbye's caſe. | 


Caſe 219, 


It was holden bythe Jufffces, It a Fieri facias goeth lozth to the Sherfff, and f fia. 
and he le vieth the debt of the goods of the Defendant,and doth not return bis wzit ; The precced 
if the Plaintiff ſueth another Fieti f cias agafalt the Delen ant upon the Jubg- in it, 
ment, he map plead this matter; foz the ſale of the Defendants goods by the She» 
riff is good, and not to be defeated, and ſo it is a bar of the other Executtien. Mic h. 

40 Eliz.C.B. Fox and Boltons cale, Gold:b. 171. 


- Caſe 220, | 


In Audita querela the caſe was; A bʒougbt Debt againſt B, who found bail 4«9ira guere- 
the Plaintift and another, A was condemned, and died without paiment of the con- 
demnatton oz rendering bis body, a Scire facias was ſued agalnff his batl, and upon 
two Nihils returned Executien was awarded againſt him; whereupon be bought The proceed 
thts wzit of Audita querela; It was the opinion of the Court, that it was but rea- in the ſuing 
ſonabile that execution $ould not be ſued fozth againff the bail untill a Defanit were 22” of Execy« 
returned againſt tho pzincipal ; and the regard of the bail is to be intended and ta * 
ken upon pꝛoteſs awarded againſt him: and then when no pꝛotels is awarded a- 
gainſt the pzincipat in his lie- time, therefoze the bail is diſcharged. And ſo ad- 
judged the Audita querela did well lie. Hil. 43 Eliz. C. B. Hobs and Tedcaſtle. 


Goldsb. 175. 
Caſe 22 Is 


Judgment was had agoinff a man in Debt, and the Plaintiff thereupon took ont Fieri facies. 
a Fieri facias to the Sheriff, who levied the money, and died, the wzit not being re- 
turned, whereupon Debt was bzought againſt the Executozs. It was the opinion of gemedy 2. 
all the Juſtices. irſt.t hat Debt will lie againſt a Sheriff where he ſells goods up · gainſt the 
on a Fieri facias, foʒ that now he is Debtoꝛ in La, and the Defendant is diſcharged _ —4 


thereby as againſt the plaintif, Secondlp, it on ap againſt his Erecatozs in * be ia Naccntier 
ö es, 
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dles, and if is not like their caſes which are perſona), where Actio moricur cum 
perſona, becauſe in the pzfricipal tale ft appeareth that the goods came to the Erecn- 

, toꝛs hands, And the E recutozs mop not wage their Tab in this caſe, becauſe the 
Debt is grounded upon matter of Recozd. Paſch. 15 Car. 1, in B. R. Parkinion and 
Collifords caſe, Marſh, 13. | | 


Caſe 222. 


* In Semayns caſe, Coo. 5. 91. The Plaintiff and B were Joynt-fenants of an 
ne of Exe. houſe, B doth acknowledge a Statute and die, the Sberfff bzeaks the houſe to ere- 
cution, cute the Extent of the Conuſee, the glaintif bzings his Icion on the caſe . In thts 
tale it was reſolved, that in caſe of the King the Sheriff may bꝛeak open anothers 
bouſe : and foz a Sub jed, where another mans bouſe-dooz is open the Sheriff may 
enter it, and do execution ; but the Sheriff muſt acquiint the Owner with his p30s 
ceſs, and who he is, and defire the dooz map be opened to him, and if not, he map 
bzeak it open to do execution upon the goods of a ſtranger in the houſe, but he muff 


firft requeſt the opening of the dooz; 


Caſe 223. 


Judgment was given upon an Obligation of 4000 l. and a Sci re facias was ſaey 
„upon ide Judgment foz 3000 l. and the party did not acknowledge that he had re- 
and Beat. ceived the other 1000 |. it was the opinion of the Court, that the Scire facias ſhould 
on, not abate, and that he ould have execution notwithftanving he voth not acknow- 
ledge ſatisfaction -of the other money upon Reeozd. Mich. 29 Eliz. in C. B. adjudged 
accordingly. See Godbolt 79. | 


Caſe 224, 


Relcaſe,wher© It the body of a man be in execution, a Keleaſe of all Actions will not diſcharge 
Execution. him; bat a Veleaſe of the 3uogment and of all Debts and Duties will diſcharge the 
bodp out of execution. Cook 1 part Inſtitutes, 291. 


Caſe 225, 
In Boyntons caſe, Cook 2.4.3. it was thus: B arceſted by Capias, the Bafliffs 


Ep ioo* miltaking the day of the Return bing him to Weltminſter, and at the requeſt of B 


carrp bim to L in another County, keeping him in ward till the day of the Return, 
then they deliver him to the Kings Bench; A bꝛings an Audita querela againft the 
Creditozs, and it was adjudged againſt yim: And it was reſolved, that ifthe She⸗ 


riff carry his * in execution in the ſame County into another Countp, this 
is an Eſcape. if the pꝛloner bp fozce of an Habeas corpus, &c. be bzought to 
Weſtminſter at the Beturn-day, though he hath been in divers Counties in the mean 
time, this is no Eſcape, the effect of the Command is perxfo2med ; it may he dan⸗ 
geraus to fozce the Dherif to Weſtminſter in a direc lane. In the Bar the caſe is 
Aronger, fog there ts the plaintifs requeft. | 

2-If the Sherif re- take the Eſcaper againf his conſent, be ſhall have no Audita 
Querela, fo? the Eſcape was his own wzong. 

Fd o 


Caſe 226. 


ns Ee i In Paſch, 10 Jac. Note, that the Court was infozmed that Sir Anthc ny Aſhley 
berge ang dadbonght a fozfeited Recognizanco of purpoſe to ver the Panycapto:s, and did 
fold. pꝛoſecute a 4 againft them upon the ſame. And as to this Williams Jufftce ſao, 
It is clear, that a man may bu oꝛ purchaſe ina Recogniz ante oz a Statute,therebp 
to free and diſcharge bis own land from the execution of another; oz to pzevent 

; ſuch a charge, de may well bey oz purchaſe in iuch a Recognizance oz Statute, and 

by thts charge his own land hy another, and map p;ocure a friend to purchaſe * 
n 
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in foz him, and ſo extend the ſame upon his land. thcretp fo pʒe vent ſuch a charge by 
another, but not thereby to charge o2 moleſt another with it. Bulttr. 1. 188. | 


Cale 227, 


In Mich. 1 Car. B. R. Blackſton and Martyn and his Wife, the caſe was; zn a ES 
Scire facias in nature of an Audita querela the Plaſnttf chewed, that 3 Jac. Str 1 
Wuliam Blackſton was ſeiſed of land in the Pannoz of D, and of other lands, end be- 4e gere-. 
ing ſo ſeiſed 3 Jac. he acknowledged a Ctatute of 400 l. that he had part of the land ; 
ſubjec to the Trecutton, and was ſeiſe b of it, which was tsken in execution, there 

be ing other lands in the hands and poſſcCicn of the Dekendants lubjea to the ſafd 

execution, and not cxtended ; upon thts the Scire facias was bought in nature cf 

an Audita querela, foz lo be relieved againit them by wap of Contributtoy, tifs 3 
wzlt directed to the Sheritt of Suffolk, the Plaintiff being a Feoffee of Sir Willi- For Contribu- 
am Blackſton, and pꝛaps to be reſtozed to his land and the profits thercef, and to —_ 
that which he han loſt by this Extent taken out and lato uon his land. The Platn- 

tiffs were at iſſue upon the Sciſin of the Plaintiff, and a Uerdict found fog the 
Plaintiff, Jn ihis caſe Zudgment was given foz the Plaintiff, Bulſtr 3.305. 


* 


Ciſe 228. 

In Mich. 10 Jac the cafe of Earl and Molineaux, it was ttus; In an Audit 1 | 
querela, a man did acknowledge a Recognizance, and afterwarts made a Feoff. % 4 Cee 
ment in fee, execution is made againſt the Fcoffee, who makcs a Feoffment in fee of a Fecffce. 
ober fo another, the ſecond Feoftee bzings the wzit to have Contributlon., But 
moze particularly the caſe was; A man having land in two Counties did atknow- go Conr:ho« 
ledge a Statute with which his land was chargeable ; Afterwards of theſe lands tion. 
he makes two ſeveral Feoffmentsto Molineaux and one Laicon : An Extent upon 
this Statute ts ſued out againſt Laicon and his land, who afterwards levicda Fine 
of this land to Earl, who bzings the Audica querela againſt Molineaux the other 
Feoffee, who pleads all this matter, and ſets fozth the Extent againſt Laicon, and 
the Fine afterward \cvied by him: U pon this the Defendant did demurr in Law. 

And the Queſtion wis this onelp, W bether the Plaintiff map hade this wzft. In 
this caſe the opinion of the Court was againſt the Plaintiff, but no Judgment was 
given; Bulſtr. 2. 16,17. ; 


Caſe 229. 


In Mich. 10 Jae. in the caſe of Scrivin and Wright it was thus; 8 had a Judg- 
ment againſt Wright in an Action of Debt, and foz this had him in execution in the 3 guere · 
King Bench. Afterwards he removed himlelt by Habeas corpus into the Chan- 
cery; and ſo upon this he was committed to the pzifon of the Fleet. Ifterwetds pfoctedirg in 
be pꝛocured a Rcleaſe io be fozged, whereby Scrivin hath releaſed to him the ſald its 
execution This Releaſe was ſhewed and examined by the Paſfers of the Chancery; 
there he pꝛotured an A dit querela. and aScire facias againſt Scrivin, returnable 
at ſuch a day in Ch+ncery, fo ſhew canſe why he ſhould not be diſcharged of and 
from the ſatd exetutton, and ſo he was baited by ſome Knights of the Poſt, end ſet 
at liberty. Ind the Court of Kings Bench being fnfozmed this, Wi'liams Julfice 
ſaid, There is no book in the Law to warrant ſuch pzoceedings, that upon a 
Judgment given in any of the Kings Courts an Audita querela ſhould lie, anda ,,, gueri- 
Scire facias upon this returnable in Chancery, but onelp in the ſame Court where j,, in wkac 
the judgment was given, foz they have the beſt knowledge of all the pzoceedings in Court. 

the ſame caſe, the matter hanging befoze them. But if the judgment had been upon 
a Recognizance, Statute Staple, oz Statute Merchant, there in ſach a caſe the ſame 
might be returnable in Chancery, to ſhew cauſe why he ſhould not be diſcharged ofthe 
ſaid judgment and execution, becauſe the Recognizance was there befoze them, and 
they may there judge of this. And to this difference the Judges did all agree.Plow. 
72, Roſs and Pope's cafe, | Afterwards all 3 8 ol his being made e 
a 
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in Chancery to the Loꝛd Chancellour, he caſt his Cauſe out of & gurt, and leſt him 
to the Common Law. And he being be foze in cxctution in the Marſhalley, ti was 
moved be might be in exctution npen the firſt Jude ment: and upon this the i. ule 
was, Quod remaneat hic in executione, ut prius fuit, àccozding to the fozmer 
Judgment. Bulſtr. 2 part, 12, 


Caſe 230. 


Recognizance. In the caſe of c owley and Lydcot, Trin. 11 Jac. BR, in Audita querela it wag 
thus; Bates and Cowley were jopntlp bound tn a Recegntzence unto Lydcot, who 
upon this hav a Judgment given foz him in the Common B.nck againſt them both, 

Execution by upon which Judgment he had an Execution by an Elegi: againſt Bates, and afcer- 

Elegit. wards takes the body of Cow ey in B. R. in exetutien alſo foz the ſame debt, and 
this after he had Execution delivered to him upon the Elegit, and the land exo 

The proceed fended delivered to him to hold the ſame quouſque, &c. and the goods alſo foz 

in it. ſatisfactto.1 of the ſaid Judgment; and upon all this matter ſhewed Cowley bzought 
here bis Audita querel?, pzaps to habe allowance of it, to be diſcharged. Note, 

New Exccuti- Chat tue Court allowed of the Audita querela, foz that it avpears by all the books, 

on. that after an Elegit taken out and executed, the party map not aftcrwards reſozt to 
take the body in execution allo: here in this caſe in Co. B. nvon thts Judgment 

Catios ad ſe- he had Execution by Eiegit againſt the lands of Bates, any here in B. R. he takes 

wfactenaum. the hody of Cowley allo in execution and in pꝛiſon upon the ſame Judgment, and 
foz the lame debt. And fo: this cauſe the Court aliowed of the Audica querela, 
actoꝛding to his pꝛaper. And foz his Diſcharge it was lefc to Argument; which be- 
ing after had, the Court agreed to relieve the Plaintiff, and to deliver him ont of. 
pziſon. And in this argument Cook Chief Juſtice (aid, that the body is not a 
plenary Exetutton, but ad executiomem. 4 E.q 38,39. In Debt again thꝛee 03 
four Judgment ſhall be and Trecuiton againſt them all, but the entry is, Quod 
unica fiat executio tantum, (that fs) unica tantum executio, which is a ſatifact- 
on And that the Execution by Elegit is the higheſt E xecutton in its naturs that is, 
and tye Sheriff by this is to deliver a moiety of the land, the Execution is to be 
entire. and not divided. Dyer 100. and it is to be by inquiſition per ſacramen- 

Ke. execution, tun, &c. If an execution be had that is void, he map have another erecut ton. 
But it an execution be once well executed, ans is lawful and good, and afterwards 
the land delivered to dim in execution is eviqed from bim, he wall never have ere- 
tut on again. 50 E. 3.4 If a man hath an execution by Elegit, he may not al- 
terwards wave this; when upon a Judgment the body of the party is taken in exe- 
cution, tyis is not in ſatisf &tione, but onelp ad ſatisfaciendum. ànd 32 Hl. 8. of 
R e-extents doth not reach to this. It a man take his execution by Elegit, and be evi- 
de d out of this land the next dap, he ſhall not have another execution. Tho. Crew 
argued againſt the Audita querela, and that here the judgments being ſeveral in 
feveral Courts, there may be ſeveral executions, and that after he had the lands 
of one, be might dave the body of another in execution, and cited 1 E.3. 4. 7E. 4. 
30. 7 H 6. 5. 15 H7-14. 21H.7 19. thafafter an Elegic had, a Cap” ad fatisfac* 
may not be againſt the ſame party; but after an E xtent againſt one, a Capi s ad ſa- 
tistaciendum mu de againſt another of the Wefendants, as il a Capias againſt one, 
de may have an Eiegit àgainſt the other Coo. 5. 87. in Blumfields caſe. George Crook 
arcued foz the Audita querela, and the diſcharge of Cowley, The land cannot by Ele- 
git be delivered in part of the execution, but it muſt be fog the whole execution, 
and in iatisfacfon, and here he hath taken it in ſatisfadion. It is true, after an 
Ei-gita man map have a Capias, but it muſt be after a Nihil returned Broo. Exe- 
cution 93. But after the El egit returned once ſerved and executed no Capias ad 
ſatisfaciendum is afterwards to be granted. 4 H 7.8. Brooks Caſes 21. Il an exe- 
cution by an Elegit be once exetuted, and t he land be ing aftermards delivered in 
execution is evicted from the parip, here he may not have a new Elegit. Coo. 5 in 
Blumfields caſe, Do ffhe take a leaſe of the land from one of them in ſatis faction o 
bis debt, he map not after reſozt fo anp other remedy. 9 E. 4.50. Jfone bath an exe- 
eution by Elegit againſt one, by this the Suit is ended. Co0.3.12.Sir — 
ale, 
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Caſe. à nd he that is taken on a Capias ad ſatisfaciendum is to pep all, oz ng part 
of a Debt: ifihercſoze the Debt be 500 l. and he hath had 400 |. of one of them, be 
may not fake the bodo of another of them fo2 the reſidue. Cook Chief Zuſtice, 
Without doubt Cowley is to be diſcharged. an Elegit token entred of Becoze, 
Elegit, &c. and this the attoznep that is wiſe doth not enter till it be returned and 
ſerved; noz is the Capias to be entred befoze execution. Dyer 205 208, 4 Ed, 4. 
38.39 33 H.6 47. The party is to have unicam executi nem, which is int ended 
with ſatisfaction, and when he hath this againſt one he hall no: reſozt to another. 
W here two are bound pro toto & in ſolido, one is bound to pay ſo much. When he 
bath exccatton and ſatis faction, this is ſufficient ; he hath the body only ad ſatiofa- 
ctionem facere, but not in ſatisfactione; here he ts ſatisfied by the Elegir ,he hath 
goods foz part, the moictte of the Land foz the reſt, wherein he haib a pzeſent in- 
tere ſt, pet if he be eviged ol part, he ſhall not have a new Execution. Do if one have 
Execution of land bp Elegit, and part of it be evicted, he map not habe a Re ere- Re- extent. 
cation, Quiz infinitum injure reprovatur; no exten: can be had, though be loſs the 
Land by the hand of God. Mere he was iu ſeveral Courts, he takes the body in 
Execution ad ſatis faciendum; this wos done ſo againſt Law becauſe he was ſa- 
tis led befoze by the Elegit, which he had in ſatisfartionem. Here the execution is 
executozy in Law, pet he had a pꝛeſent intereſt in him, and ſuch an fntercff it is 
as ſhall go to his executo3s.9e might here have pleaded this, and ſo habe ſh:wed the Executors, 
Action and Judgment given in the C.B. as it was ob jeded; and it be might have 
pleaved this, and omitted the ſame, he (hall not have an Audita quer ela. In ans 
ſwer to which Dbj-&>ton, He could not here plead this, foz that 6 Juc.the Suit was 
in the C. B. ans 7 Jac. the Sutt in B.R. and 10 Jac. the Elegit taken out. If he 
could have pleaded this here, he ought then to habe ſhewed this matt er, and ſo to 
have demanded of the Court Judgment Si AAio; but if ye might have pleaded this, 
and pleaded another matter, and omitted this, and ſo Judgment is given again} 
him, then he ſhall never have an Audita querela fog this. wut the caſe is not ſo 
here, he having juſt can e of relief by this his Audita querela, and being ſoun;nſt- 
lp taken fn execution aud impziſoned, he ought te be freed and diſcharged ont of pts 
fon. Crook Juſtice, an Elegit a re nomen habet, & ſecundum nomen ita eſt in 
Execution with ſatisfaction, and a plenary execution here was, and therefoze he 
was not by Law to reſozt to the body of the other by a C pias ad ſatisfaciendu m,. 
and fo the taking of him by this wis undue and illegal. But if al the land des 
livered in execution be evicted, 03 tf he againſt whom the firſt Zudgment was given 
after execution upon the Elegit had reverſed it by a wzit of Crroz ; in theſe par - 

. ticular caſes peradventare the other party being taken by a Capias ſhall have no 
benefit by ſuch an Audita querela 3 but otherwiſe it is where the firſt execution re- 
in in; integra, but when there is a total eviction, oz a reverſal of the firſt Zudg- 
ment by a wit ot Erroz, then this may be ſome benefit to bar the other from anp 
benefit by an Audita querela, as thereby to be diſcharged, being taken by a Capias 
ad {:ti5faciendum, and therefoze he ought to be diſchargedof this impziſonment. 
Dod Jeridze Juſtice, Two are bound to another jointly and ſeverallp, he may lay 
this upon the one, oz the other, 02 upon both of them jointly as by one joint Action; 
but otherwiſe it is where by ſeveral Actions, as againſt one of them in one Court, 
and agaiaft another in another court: but he ought not to have two ſatisfactions 
foz one and the ſame debt, but one ſattgfactozy and plenary execution ought to 
faffice the party, but both Sn'ts ſhall be in fozce until the party bath an entire ſa- 
tisfaction of one of them, as Brooks caſes 102. An caſe of a debt where two ars 
bound, fo2 which one of them is ſued in C B. and the other in this Court, both ars 
to be (mp2iſoned till the debt be paid: Afterwards one of them pays the debt. 
then the other Mall have an Anditz querela to be diſcharged. So hore. If i be in 
one, oz in divers Courts, this will make no difference at all, and a ſatisfactozp 
benefit is the only benefit of which the other hall have advantage to diſcharge him- 
fe f. being taken hy C piis ad atisfaciendum, 33 H 6.47. 4 Ed. 4. 38. The ple-, 
nary Execution, which is payment, is only the fruit and effect of aw. Alſo after 
an Exetution by an Elegit, if the land be af:erwards evicted, oz the Judgment be 
alter wards reverſed by a wzit of erroz, this wil make no alteration in the caſe, a. 
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it will be ed;utecd the folly of ihe party to elt u to ha be uch a manner of Execution, 
end by the bitt le ted ne preff X u bot eie thi perip cep.net teve Etccutien, as 
in Cook 5.57. in Beumfield's cate, x hete the parip taken in exttvtion dies in pꝛi- 
ſcn, there ibe te king elle eiter is lau ful, ed tc fi ell he ve no Audita querela, fog 
here te no ſatistac ion, 4 H. 7. 8. And lc Criatcr c; Lirirtel by wait of Erroz 
(if it de ſt ) will mebe no eltt retten in ttt caſe lo tit caſe ie tit er, t ere the party ought 
1o be diſcharged. Haughton Juſtice: C he difference of Cxecuticns mckes the doubt 
Re=:xtent, tere, the C ap1as ad ſatisfaciendum is no ſatisfanfon. end the Exctution ty it no Ex- 
etution; but it being by Elegit, by which he hath 8 p;cſi nt inicieſi crertable over, 
tt he be cvinedhe ſhall ba ve no rcmedp by 32 H S. by wap cf V c:cerfint, foz he bath 
bad a p enary Exec ut ien, and no Appcationnicut {ive in th's cafe. And therefeze 
in the pzincipal caſe the party cught to be diſcharged. Cook Chick Zuſtice; Allow 
the udgment in this Court to befoz the diſcharge oi the p. tip taken by the Capias, 
and after the firſt party bzings a wit ef @rroz, and rever les the firſt 3adgment 
upon which the Elegir was had, he wa. never atter charge that patty, who was dil- 
charged here befoze by the Judgment of this Court, becauſe it was Erroz to take 
tve vody in execution where he ought not ſo to have done, and he being once diſch ar- 
ged by this Court ſhall not be taken again ia erccutton fog the ſame matter. If an 
I Rion of Debt be bzought againſt a Dherf? upon en eſcape, and he bath bis body in 
- erecution, after wards he hath the money due paid him, and in his purſe, and then 
the Oꝛiginal Judgment is reverſed bp a wzit of Exroz; the party by this ſhall not 
be reſtoꝛc o to his money again. becanſe it was a thing executed. And it appeareth in 
the Books, the party ſhali not be enfo:ced to take the body in exetution, as by 36 H. 
6.23, and 22 Aii.43. M here the bodp is in execution fog debt, the p aim iſf map not 
have an Ele git 03 Fieri facias, fo; th: taking of his bodp at his Suit is a full Exe- 
cution, and it he dies oz eſcapes, he may not have anot her execution. L. 5 Ed 4. 41. 
The plaintiff upon his Judgment pꝛaps an Elegit, a nihil returned, and then pzap- 
ed and had a C pias. But there by the two C hiet Juſtices, and other Juſttces of the 
C. B. he ought not to have a Capias after an Elegit, fog that is the higbeſt execution 
that can be in Law, and is entred on Becozd quod venit & Elegit & c. And ſo in 
19 H. 6 4. But upon a nihi] teturned on a Fier i f:cias, he map have an Elegit, but 
no Ficri facias after an Flegit, 17 Ed. 4.4 A Ce pias after an Eegit given by the 
Statute doth not reſtrain an execution at the Common Law, 18 Ed. 4. 11. 3 Ca- 
pias after a Fieri facias, where the @herif returns a Nihil upon the Fieri facias. 
Bulſtr. 2.97.98. 110.111. See Godþb.1t, caſe 355. in the ſame cale. 


: Caſe 231. 


Eſcape ef one In an Actſon of debt againſt the Sherif foz an cſcape, the Caſe appeared to bs 
io Kk cuticu. thts. A did acknowledge a Kccognt3ance in the Chancery, he had iwo Scire fa- 
cias and t wo Nihils returned, afterwards be had Judgment quod recuperet debi- 

tum, anda Levari facias came to the Dheriff to lebp the ſame, u ho reti ned Nella 

bona 3 and afterwards he o btaine d a Capias ed ſatisfacie nc um to the Sheriff, who 

by fozce of this did take the partie in execution, and aftetwards did ſufler him to 

eſcape ; and upon his eſcape the plaintiff bzought his Action of Debt; ant Mich. 

11 Jac.B.R. the Court was moved in this Caſe, and the point was, UWhether a 

Capi s did lie upon a Bccogntzance acknoBledged in Chancery, end being taken 

by fozce thereof and in execution, whether the Sheriff be liable to an Action of 

Debt oz this eſcape--03 not. Cook Chief Juſtice; Zhbis hath been adjudged in this 

berp potnt, that this was an eſcape, and ſoz this eſtape the Sheriff ltable fo en 

Action; andſo was it adjudged in Ognel's Cale, cited in Doo62 Drury's Caſe, 

Capias ad ſa- 8 part, fol. 142. If a Capias ad (atisfaciendum be iſſued ont againſt a Noblcman 
ti faciendum. (Where it ougbtnot fobe_) and he is taken by tozce of this, and afſer wi ids ſuffered 
iu 1c Þroceed to efcape and go at large, an 3 ction of debt fo2 the clcope well licth , foz though 
: de jure he ought not to be taken, pet being taken the Sherit ought not to ſuffer him 
foeſcape; this Capias was not to have iſſued out of the Chancery, but when ihe. 

party is taken by this crroneons pꝛoteſs, he ought not at his peril to ſuffer him to 

eſcape; andof this Erroncens pꝛote ſs the Sheriff ſhall nt der fake E ny ou 03 

adbantage 
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adyantage, thereby fo free and diſcharge himſelf from the ſaid eſcape notw'thſfand- 

ing the pꝛoceediug here was averſo ordine, fog this Capias ts clearly erroneous; 

but this ſhall not aid the Sherif foz he being an Dfficer to the Conrt, ought not 

to examine the Power and Jurisdi tion of the Couxt, foz ſo it was «djadged in Og- 

nel's caſe in debt foz an eſcape againſt Clement Paſton Sherif of No: folk, and be 

was infozced fo pay all the money in which the party that eſcaped was condemned. 

The Court in this caſe were all clear of opinion, that Juogment in thts caſe ought 

fo be given koz the plaintif. Ind Judgment was given by Rule of Court 

foz the Plalntff. Mich.10 Jac. Weaver and Clifford. Bulſtr. 2 part 63, 65. Dee 

it again. Croo. 2. 1. 5 


Caſe 232. 


In a Scire facias the Caſe thus; 3 Judgment was had in an action of debt a” 
gatnſt Sommerland, and Mountgomer y his Bail taken in execution, the debt being 
200 l. the Ball pays part of the debt 65 |. eing unable to ſatisfie the whole, upon 
this papment the Debtee Higgins makes a b eleafe to him of the whole Debt, Judg- 
ment and Execution, and acknowledgeth fall ſatistaagion to him of the whole 
Judgment, and this to be in full ſatisfaction and diſcharge of the whole 200 J. al- 
terwards the Bail die s Higgins ſues execution again upon the firft Judgment as 

ſt Sommerland the pꝛinctpal debtoz, ſues Scice facias upon it after the diſcharge _. 1 * 

afozeſaid and death of the Bail, and had the Pzincipal in execution upon tt. The dem r 
Coart in this'caſeſaid, That the Pzinctpal had no Remedy by Law to help him» tion is the dice. 
ſelf but by an Audita quereia, the Releaſe thns made to the Bail being no waps charge of an- 
at all available to him; pet toe Court, in favour to him in this extream caſe, did other. 
not put him to that wzit, but granted an Attachment againſt Hig ins, that upon his 
appearance thep might know the whole matter; he appeared. Henry Yelverton; 
When Higgins had once taken the Bail in Execution, he could never after this 
have execution againſt the Pzincipal foz any inſuſticiencp of the Bail being thus 
taken in execution. Dodderidge Jufftce ; Me cannot have execution foz a Potetp 
againſt the Batl, andreſozt to the pzincipal foz the ether Moiety; foz if be take 
the Bail once in Execution, by this by the Law the Pzincipal is foz ever diſchar- 
ged; foz it is at the firſt in his own Election to have Execution againſt whtch of 
them he pleaſeth, George Croke, If there be two Bails, and he hath execution fo; 
the Potety againſt one of them, he map afterwards reſozt to the other, and have ex- 
ecutton againſt him foz the other Poiety. Heo.Yelverton agreed this to be ſo. 0 
likewiſe tf there be two P3incipals, foz here they are in one and the ſame courſe 
and degree. The whole Court agreed, that if the Bail be once taken in execution, 
he ſhall never after this have execution foz any part of it againſt the pʒincipal: and MES 
ſoif he habe the pꝛintipal in Execution, he ſhall never after reſozt to the Bail, if the -— 
pꝛincipal be infa(fictent to pay the debt. The Conrt agreed Higgins's pzoceeding ta 
be had and undue; and it was ſafd, that it was the Lawand common pꝛactico, that 
ika man took the Bail, he could not afterwards reſozt to the pꝛincipal, becauſe ye 
had loft his Election by taking the Bail in Execution. Higgins againff Sommer- 
land, Paſch. 11 Jac. Bulſtr, 3, part 68. 


And 232. 2 Caſe. 


In 4 Ed. &. in the Exchequer, in tho Caſeof Plat and the Sberifs of London, gſcape ofone 
was: One Goodlad was in execution foz Ludgare upon a recovery in debt had iu Execution. 
againſt him by plaint in the Guild-hall of London, and going with a aſton 
(that is a Servant of the Gaolers) attending upon him into Southwark in the 
Connty of Surrey, the Adminiſtratoz of dim which recovered bzings his Bill 
of Debt in the Exchequer againſt the Shertf foz-the eſcape ; and it was ad- 
jadgedthat he ſhould recover thereupon, fo it was an eſcape ; foz when the pz. 
ſoner came ints Surrey, he had not any Keeper as a pzifoner foz the debt; fo2 he 


that waited on him there could not do it as Officer to the Sherif of London, eng 
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the power cf the Sherik doth not cxtcnd beyond bis own County, but in ſpcefal 
C aſcs. And it vas there held, hat (02 this dolunterp (uffering of Him to go into 
an other C ounip, when the Baſlon weilt d upen lin bre, the perty might have an 
A uton of falſe 3 mpziſenmont again ſt tim. Picv. 36. Ser Dyei 66. 


Caſe 233. 


Eſcape of one In 8 Eliz. B. R. it as held by the Juſtices, That it fs net a good Return, quod 
in Execution. mand vit Ballivo itineranti, Who had anſwerc d that he had arre ted. enb that a Re- 
Reſcous. ſtcous was made, ſoz it is the A rreſt of the Sher if himſ le: Foz ifa man be arreſted 
on a Capias ad ſatisfaciendum oz Capias utlagatum at er Judg ment, and a Reſcous 
is made at the ſame time by which the party arreſted eſcapes the Sheriff ſhalt be 
charged fo2 the eſcape with the whole debt, and he ſhall have bis remedp over a⸗ 
galnſt the Reſconuſcr by au zefon ofthe Tate. But if it had been the Bailif of a 
Franchiſe, the Return had been good, and a Non omittas ſt ouid habe ifſned foztb, 
Dyer 241. And ſee 16 Ed 4 3.3. And note, that it was agreed bythe Juſtices, 
That if the Sheril arreſt a man upon a mean p2oceſs, and return a Cepi corpus, and 
that the Defendant was reſcyed, that no Action lfeth againſf the Sbherff: Wat if 
the party be taken in execution, and be reſcued, an 2 dion of eſcape will lie a- 
gainſt the Sherif. March, 15 Car B. R. 1. accord. Croo. a 419. in the & aſe of May 
and Proby and Lumley Sheriſks of London, ft was ad udged, that upon an Arreſt on 
a mean pzoceſs the return of a reſcous is good; but upon a Capias ad [ tisfacien- 
dum, o; C :pias utlagatum after Judgment, ſuch a Return is noexcale. Croo. 2.419. 


Caſe 234. 


ie ofone. 3 Ed.6. Serjeant Mynors; And there it was reſolved, That in debt bꝛougbt 

in Execurion, againſt a Sheriff ſoz an eſcape, be pieaded another eſcape in the time of pts pꝛede⸗ 
ceſſoz; and ii was he:o to be no goo plea; and there it was held, that it is a good 
extule, that an eſcape was by a ſudden Fire, oz Enemies; contra of Rebels oz 
Traftozs : and that a Gaoler ſhall not help bimſelf againſt an à gion foz on eſcape 
by Erro2in the Recoꝛd upon which the patſoncr is in execution, foz he is a Stran⸗ 
ger to the zg£co3d. Dyer 66, Cook 3.43,44-+ 


Cale .235. 


Sratute di- In Hil. 14 Eliz. the Caſe was; 9 Statute was acknowledged 26 Maii, the Co- 
char ped nuſee made a Keleaſe the twenty fifth dap of all demands uſque confectionem præ- 
By Releaſe. ſentium, and delivered the ſame Lhe twenty ſedenth day; by this the Stalute is diſ- 
charged, foz the day of the delivery is the day of the making of it. But if the wozds 
had been U:que datum preentium, the Statute had not been diſcharged. Dyer 


307. Cook 5, in Clayton's caſe. See Dyer 307. accord. 


Caſe 136. 


Eſ-ape eſone Jn 20 Eliz. the Marſhal did ſaffer one in execution fo go at large by the come 
in Execution, Mandment of the Chief Juſtice, the plaintff agreeing to it, the pꝛiloner returns 
into the pziſdn. and is in execution again: It was holden, if after he return to 
pꝛiſon again the Parſbal ſuffer him to eſcape, that an a don will lie againft bim fog 

this eſcape. Dyer 275 279. accord. And ſee in Hob.202 the Sheriff of Eſlex's caſe, 

A pꝛiloner having been in executton was willingly let go ont of pꝛiſon by the © he. 

5: ri's Gaoler, and then came into the Gaol again, and there remained till another 
Diſcharge of Sherif came, aad ihen he eſcaped ; whereupon à alen was b:ought : and it was ad- 
Execution. judged, that the Sherif was not chargeable in this caſe ; fo; the pziſoner being let 
* go by the Gaoler, the exetution is utteriy diſcharged, ſo as be cannot be taken u- 
gain, 03 adjudged in execution bp law, albett the party would pield himſelf unto if, 

oz the Creditoz ſo allow him. Sh eriff of Eflex's cale, Hob. 202. . 

Ca 
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Caſe 237. 4 


In H1. 43 E'iz B. R. the caſe was in Debt upon eſcape; and there it was held by Ede of one 
all the Juſtices, That if a pꝛiſoner in execuiten eſcape, and the Gaoler matic freth in Executien. 
ſutc, and befoze the retaking the party bztng his #cton againſt the Gacler ; now 
the Gaoler may not take the pꝛiſoner as to be in execution again toz the party, but 
on:iy foz bis own indemnity: But if the party do not bzing bis Action, then the 
Gaoler my retake the pziſoner, and ye all be tn execution again foz the Plaintif, 

Goldsb. 180. 


Ciſe 238. 


In Mich. 20 Jac B R. Whiting and Sir George Reynel, fn Debt aͤgainſt the Eſcape of one 
- Parlhal of the Ki gs Bench the Plaintiff declared, That ye recovered againſt hus- in Exccuics, 
band and wife, and had her in execution, and the Defendant let her go ct liberip 

24 Nov. 16 Jac. Che Defendant pleased, that ſhe bzake pꝛilon, and be took her 

2: OR. 17 ſac. in freſh ſuit, and now hath her in execution. And in this cafe it was 

þeld, that the Actfon did well ite, oz an Action of the Ceſe, at the pleaſnre of the 

Ptaintiff ; and that the plea was not good: foz the Action (as it is bzought) it im⸗ 

pltes a voluntary permiſſion ire ad largum; and iti this caſe be cannot retzke the 

patſoner. Cro0.2.667, And ſee by Cook Chief Juſtite, that the Gaoler ſhall be 

charged foz the eſcape ot a Feme Covert taken by her body in execution. Mich. 13 

Jac. Wood and Dr. Saccliff 's cafe. Bulſtr. 3.350. 


Caſe 239. 


In Mich. 8 ac. Co. B. in Stone's caſe, it was held by the Judges, that if a pꝛiſoner Freſh Suit. 
in execution eſcape againſt the Syerifs will, and he make out after hin, ano take 
him a pear after, it is good enough, and the g beriſt may jaſtifle it in an Action ot 
Falſe impꝛiſonment bzonght. Hughes's Abridg. 8 34. 


Caſe 240. 


In Mich. 1 Car. Co. B. upon a Conference between the Load Keeper and the tape of one 
Judges, whether it ſtood with Law, oz was convenient to grant an Habeas corpus jn Execution. 
tothe Warden of the Fleet, oz Parſhal of the Kings Bench, bp their Keepers oz 
others, to have any pꝛiſoners who were in executton to appear at a certain day the 
next Term {a Court, and under cot our thereof that the pzifoner ſhonld go at large 
wif 3 his Keeper in the Wacation oz Term-time, and return to pꝛiſon at the filme ap- 
pointed; it was reſolved by all the Judges, it was not allowable oz juſtiflable by 
Law, but the Warden, cc. Hall have oneip a convenient time to bzing the pztſoner 
into Court, and to carry him back again into pꝛiſon: and that if they ſaffer dim to 
go at large any longer then is conventent (which he Law mult judge ol) it is an 


eſcape in them. Croo. 1.9. 
Cale 241. 


{ 
In Trin. 12 Car. B. R. tt was petitioned beconſe of the Dicknefs, that ſuch as 8 
would give Security to the Parſhal to be true pꝛiſoners, ic. might go at large by 2 dere 
Habeas corpus fog a time: and it was reſolved by all the Juſtices and Barons that 2 8 
the Habeas corpus was the ancient and legal wzit, but unver colour thereof the 

Mar ſbal oz Warden map not ſuffer pꝛiſeners to go at large. foz this is on eſcape in 

the ueeper of the pztlon. But theſe Officers (by ©2der, oz Rule, oz Licence of 

the Courts) map keep the ir pꝛiſoners in any other place in the Connfy to be affigned 

by the Courts unto them; but there thep are to be kept as pꝛiſoners ſub ſalva & ar- 

Ra cuſtonia, as they ought to be in their pꝛoper pꝛilons. Croo. 1. 335,363. i 


FI. . Cale 
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Caſe 242. 


Eſcape of one In Mich. 15 Jac. C. B between Balden and Temple: fn Debt bzought again 

in Execution. the @berif of B foz an Eſcape of one] S his pziſoner in execution, it was given 
in Evidence, that the Gooler of the Sbertt having the pziſoner in execution in his 
Gael at A, ſuffered him to walk abzoad in the Town foz the moſt part with a 
Keeper; and it was found by the Jury; by direnton of the Judges, to be an eſcape: 
Fo; although the = berif map remove hisGaol from one place to another within his 
Waſliwick, pet he muſk keep his pꝛiſoner s, and not ſuffcr them to go at large out 
of pꝛiſon, though himſelt be attending on them, without an Habeas Corpus from 
ſome Court of Juftice : And charge was given to ſuch keepers of pztſons, when 
they received anp Habeas Corpus from any Court, that they took onelp a convent» 
en: time fo do it, and not ſuffer the pꝛiſoner under ca lour thereof to walk at large, 
et. Hobart, Balden and I emple's cate, 202, And at the ſame time, and in the ſame 
Court, a man was taken in Execution by a Capias ad atis faciendum by the Un- 
der-Sherif, who took money oi him foz the execution, and let him go: The 
Sberiſt died, and anew Sterif being made, the ſame perſon became Under⸗ 
Sherif to him alſo, and pzocured the plaintit to ſue out a new Capias ad ſatisfa- 
ciendum agatnft the party, upon which be was arrefted again, and afterwards e⸗ 
ſcaped. In this «ale the Court was of opinion that the new #herif was noi an⸗ 
ſwerable fo: the eſcape, becauſe the ſecond taking in exetution was not lawful. Mich, 
15 Jac, Co. B. Hob. 203, 


Caſe 243. 


In Ridgway's Cale, Cook 3.52. Debt againſt the @Hcrif of L foz Eſcane in 
Eſcape of one D, he pleads the p3iſoners eſcape was his own wzong, and that he took him by 
in Execution. frech att at S; the plaintifreplies be was ont of view: in this place it was re- 
ſolved, 1. That the re taking of the pꝛiſoner upon freſh Suit (who eſcapes as 
bere) ſabes the eicape. if no 3aton be bzonght befoze the re-taking : and if the 
Action be bzonght, the Sherif may keep the pziloner in hold till himſelf be ans 
ſwered. But the party at whoſe Sult the C:pias ad ſatisfaciendum iſſues, onght 
not to charge the Sherif in an eſcape, if the wzit be not returned and filed, ye is 
to have a new execution. | 


Caſe 244. 


Jn Doctoz Fofter's Caſe, Bulſtr. 2 part, 324. it was thus; judgment was gi. 

Pleading a ven againſt him foz the King and the infozmer upon the Stalute of Becvſancy, 
3 tos 23 Eliz. cap. 1. Term. Mich. Jac. B. R. the Defendant confozmed himſelf and after 
1 the judgment moved the Court to bs diſcharged. It wos ſaid by ſome of the Ju- 
ſtices, that it ſbould have been pleaded before judgment, and that now ff was too 

late to plead tho Confozmity, but beſoze judgment he might have pleaded it a- 

And gainf the King, becauſe no Audit: quer-la lies againſt the Ring: he was after in 
rel, Execution, and then moved again, and it was held by the Court to be too late; and 
therefoze they adviſed the Doctoz to make his Avdzeſſes to the King by Petitton. 

See beldze Caſe 93. 

Caſe 245. 


Eſca In Buſhe's caſe, Cro. 3 part, 188, Term. Trin. 33 Eliz. B. R. Upon an Eſcape 
ARE vpon Againſt a Sherif he pleads Nihil debet, and by Uerdict it was found, that the 
it. plaintif recovered againft JS in debt, and after the pear paſſed had a Cap ias ad ſa- 
tisfaciendumagainſt him, and the Sperit by fozce of it took him, and ſuffered 

Proceſs erro· gim to eſcape; andif upon this matter he was chargeable foz this debt, was tbe 
Ren Aneſtion; and it was adjudgedhe ſhould: foz though che pzoceſs was erroneouſly . 
awarded, pet it was ſufficient ſoꝛ the Dherlf to art eſt him, and he might juſtifls 

in a falſe impziſonment; and therefoze cannot let him at large. 4 

ale 
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Caſe 246. 


Jn Coo 8.94, Matthew Manning's caſe, it was thus; E Leſſee foz pears was 
bound in 200 J. ts W, and veviſeth this to M after the death of his wife, and the oc- 
cupatfon to be in the mean time to his wife, paying pearlp, cc. to M; he makes his 
wife Erecutrtr, he agrees, and dies inteſtate; Adminiſtration of the goods of E is 
committed to M, againſt whom W bzings an Agfon of Debt: In thts caſe it 
was amongſt other things reſolved ; 1. That if the wife die within the term, then Jvuq.ment re. 
M ſhall have the reſidue of the term. 2. That if the Sheriff ſell a term upon a Fi- vericd ater 


eri facias, and Judgment be reverſed, the ſale hall ſtand good; otherwiſe none will 
bup anp thing upon an Execution. 


Caſe 247. 

In an Action upon the caſe bzought by Moor agatnff Raynold Marſhal of the 
Ma: ſhaliey,fog an eſcape of Gilbert Alſop, who was taken upon a Capias utlagatum 
by the Sheriff ofthe Citp of Exeter, and after wards by Habeas corpus cum cauſa 
bzonqh: into Court, and thence committed by the Court to the ſaid Parſhal, who 
ſuffered bim to eſcs pe: the Defendant pleadeth, Chat daring the time the ſaid Alſop 
was in his cuſtody the Plaintiff never pzaped to bave him in execution, noz was the 
." ſaid Aiſop ever committed fo him at the requeſt ofthe Plaintiff in execution fog his 
debt and damages; and that Alſop did cſcape againſt the Parſhals will. To which 
plea the ÞPlatnctff demurred. | 

Bridgman; J conccive Judgment ought te be fo2 the Plaintiff. 


ſale ofa Tei m 
by the Sheriff. 


Eſcape. Acti- 
on upon it. 


R cſolved by the C curt, that when he was taken by the Capias utlagatum ffſging where 
out of the Kings Bench, he (hall be in execution foz the Platntiff pzeſentip after the a1 de foie 
Arreſt, tk the Plaintiff will, although his body was never bꝛought into the Court, 10 be in Exe- 
and alchough the Court did not commit him in erecutton fez the party. 183822 


An all caſes when the Defendant map have a Capias ad iatisfaciendum, and the 
party Defendant is foken bp a Capias pro fine, there the Defendant is in erecutt- 
on pzcſently ił the Plaintiff will without any pꝛaper of the party. But u hen the 
Plaintiff hath Judgment, and lets paſs his time, ſo that he cannot pꝛeſentlp, neither 
by Capias noꝛ Fieri facias, but is dziben to bis Scire facias; there if the Defendant 
be taken bp a C pias pro fine, the Plainfiffmuft pꝛap that he map remain in execu⸗ 
tion foz him, ſoz this cannot be done without ſach a pzaper. Vide 5 Report. Froſt's 
caſe, 22 Aſſize 74+ If one condemned foz a D flleifin with fozce, oʒ Fees be taken foz 


without pray- 
er . Þ 1 


the Fine, yet he ſhall not go at large, if the party pꝛays that he may remain foz his 


execut ion. And in the 11 H. . 15. when the partp may have execution without a 
Scire facias, tha exetution fo2 the Bing ſhall be pꝛaped foz tbe party, and it is not 
matertal whether there were a Capias fn the Oziginal, but otherwiſe if it be after a 
pear. 2 Rich.3- If one be taken foz a Fine to the xing within the pear, and the 
King pardons him, pet he map remain fog the party. Judgment was given foz the 
plaintiff. 27 Aſlize 11. 42 Aſſize 17. Dyer 238. 40 & 41 Eliz. New B. of En- 
tries, 44,45. 5 | 1 


Caſe 248. 


An Audita querela is bought. Recegntzance is taken et two Manncaptozs fo Audits queres 


a» how to be 


p;oſecute cum effe&u, as the courſe is; The caſe was, Wade a Feme Covert did ac- proceeded 


knowledge a Statute, the husband died, the wife was taken in execution by her bo- 1 
dy, thereupon ſhe bꝛought this wit, and ſets fozth, that when the Statute was ac⸗ 
knowtedged ſhe was aFeme Covert, and averred that the mony in demand was paid 
in her husbands life-time ; ſhe was let to Bail, and Batl taken: Ind it was agreed 
by all the Judges, that upon trial of the Iſſue, f it went again ſt the woman, Execu- 
tion cannot be again ſued out againſt her, but fog the whole the ſame onght to be ſued 
againſt the Panucaptozs, and their Recognizance (being the ſame which the Debt 

is) the ſame is to be extended foz it, it the — rr be found againff W 

2 


pon. 
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man, but not otherwile, foz the fozfeiture, foz that they ſhall be put ence ci arged; 
and if the matter at iſiue upon tie triel be found foz the woman, ber Panucaz tozs 
are then to be clearlp diſcharged by the opinion of the wWhele C out. 


Caſe 249. 
Nn Harwood againſt Paty, Mich. 1649. B. R. the Audion bing an Ictfon of Treſpaſs, 
— foz taking away Wheat, Bye, and Wood, upon an E egit taken out againſt a Pars 
upon it. ſon; the queſi ion was, UW hether I iths are ex tendable upon an Elegit by the Sta⸗ 
tute, oʒ not ànd twas held, it was not by the Common Law confirmed by Magus 
Charta. Cook upon Magna Charta, 3. & Nat. Brev. 227. Styles, 168, 169. 


Caſe 250. 


Audite gere · Price and Goodrick, Mich. 1653. B. R. Roll Chief Juſtice ſaid, If there be a 
7. to avoid Judgment ag atuſt tbzee, and one of them is taken in exetution and be afterwards 
Execution up- ſet at large by the Plaintiffs conſent, if any of the other iwo be afterwards taken in 
— bug & execution upon the lame Judgment, be map habe an Audita querela, but he can, 
Difchargeof not be relieved upon a Potion in Court, thongh grounded upen an Affidavit. 
one in Exccu- Seyles, 387. 


tion diſchar- 
geth all the Caſe 251, 


Defendants. 

: Stroud and Beckwick, Mich.1653. BR. upon an Audita querel: the caſe was 
Flezit, what Stroud acknewledged a Judgment 17 Car, foz 2000 l. upon which an Flegic was 
ah bebo taken againſt his lands in the Ceunty of B, and lends thereupon were found and exs 
£4 6g tended, nd delivered to the Conuſee, and the Elegit filed, and the lands enjoyed ace 

cozdinglp foz ſ x pears, then the Conuſee dies, and makes his wife E xecuti ir, who 
fakes out a Scire iacias upon the Judgment directed to the Sheriff of another C oun⸗ 
tp, and had two Nihils returned upon it, and had Judgment and execution again 
Stroud foz the ſame debt, who thereupon b2onght this Audita overela ; and it was 
beldby Glyn Chief zuffice, that after an Elegit executed and filcd, no other exocutts 
on did lie. Styles, 454.455. 


Caſe 252. 


VValker and Alder, Trin. 24. Car. B. R. upon an Audita querela the Caſe was 
Eſcape, where thus; Alder had a Judgment and Execution againſt Walker, and theteupon he was 
it ſhall be, taken, and in cuſtody in the King's Ben eh pziſon; Alder tconſents that Walke ſhould 
tome to him out of pꝛiſon to the Horſe - ſhooe· Tavern, which is ont of the}: nie, wit 
vat a Keeper oz Rule of Court, thinking to make ſome 2 greement with him; Wal- 
ker went ihither, and becauſe no agreement could be made, Alder takes Walker a- 
gain upon the ſame Execution, and lays him again in the King's Bench; VValker 
thereypon bzings dis Audita querela, and it was adjudged bp the Court to be 
well bzonght. foz the Execution was diſcharged by the pziſonerg going at large, and 
therefoze he could not be again taken upon it. Styles 117. 


Caſe 253. 


\ 


where a e There can be no ſgcond Execution granted out befoze the firſt be returned. 
— Mareh, Cale 73. | 
may bc. | 


Caſe 254. 


It was ſaid by the Courf, That when Judgment is given in this & ourf againſt 

3 ef another, and & rerution upon it, and the Sherlf levieth the monep,the 2 02d Keep» 
eg. er cannot o2der that the monc y ſhall tap in the Sherifs hands, oz oꝛder that the 
Plaintif all not call foz it:foz notwithRtanding ſuch ozder, he map call foz it. ou 
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tt was farther faid by the Court, That an attachment ſhall not be granted againſt 
ths Bigh Sherik foz the contempt ok his wailifs. Ano a wait of Erroz is a Su- Wirit oſErtot. 
perſedeas to an Execution, but then there ought to be notice given to the Sherlf, 
o:herwile, if he notwithſtanding ſerve the © recution, he ſha'l not run into con- 
tempt foz whtch an Attachment ſhall be granted. March, Caſe 81. 


Ca ſe 255. 


Upon a Capizs ad ſatisfaciendum a man was taken, and afterwards the Sderif grape on 
lets yim go, and the Shertf dies, alter wards there was another Capias ad ſatisfa - Ci pia ad ſu- 
ciendum ſaed againſt the ſame man, upon which be was ar reſted, and eſcaped. In iHaciendum. 
this Caſe it was ad udged by Hobart, that the new Dherif was not anſwerable fo; 
this laſt Tſcape, becauſe the ſecond taking in execution was never lawful, Hob. 

202, 
Cale 256. 


Hirner againff Maſey, fn Audita Querela upon a Judgment foz Debt and Coſts, Re ſeaſe aſter 
ſbews that de had a Releaſe after the Judgment, and alter the Releaſe ſappoſed to Jedgmear, 
be mide, he ſu d fozth a Scire facias upon the ſame Judgment, and that upon 
this w2it he had Judgment to hade Execution upon Defagit. And it was moved 
by Secrjeant Harris, and a Caſe cited by him, 12 H.7. in Juſtice Cooks Reports 
fol. 11. chat if the Defenvant alter Judgment have a Beleaſe mado unto him by the 
Plaintick, and after the Plain tiff ſues a Scire facias upon the ſame Judgment, and 
the Detenaant being garniſhed makes a Default, and Execution is awarded, he 
ſhall never hebe an Audita Quer ela other wiſe it is, f a Nihil be returned upon the 
Scire facias. Hob. 283. 

Caſe 257. 


Keer and Owen, Mich. 5 Jac. Keer recovered againſt Owen; who died, and upon 

a Scire facias into the Countp the Sherif returns Rebecca Terrz-tenant omnium 
terrarum & tenementorum in Balliva ſua qu; fueruut prædicti Edwardi, &c. and 
Judgment, bereupon Keer pꝛaped an Elegit, and thus entred into the Boil, Elegic Elegie where 
libi 1jberari medietatem omnium terrarum & tenementorum in Comitatu urrp, Well granced, 
Tenend”. &c, quouſque, &c. and left out, quæ fuerunt prædicti Edward i; and 
foz this Judgment was reverſed quoad ad udicationem Executionis upon the Ele- 

it, pet the w:itof Elegit and Return were well in that point. But whers the 
Noll is faulty the wzit will not help. Hob. 90. : | 


Caſe 258. 


In the Caſe-of Morgen and Soke, Paſch. 10 Jac. B. R. fn a wait of Ertoz fs 
revorſe a Judgement in the Common B in an Acton of debt there bought bp the 
plaintiff againſt the Defendant as Jdminiſratoz ot] 8, who pleads, that befoze the ,,_ 
Wwztt purchaſed, the abdminiſtratton to him was revoked,and committed to anstber, c. 
and ſaith,. that at the ima of the wꝛit purchaſed he thenhad Aﬀets in his hands 
to the valus of 200 li. in money, bat befoze the Judgment given againſt him de had 
delivered this over io the new adminiſtratoʒ; and all this being ſo confeſſed, the 
plain uff ſaid, that this Ne vocation and Aſignation, and ali that was thus acted 
and done between them, was ol Fraud and Covin between him and the partp to 4 
whom the ſecond Adminiſtration was granted he being his Bꝛother; and upon this * one 
they were at JCue. and the Jurp found the cobin, and gabe a Uerdia (z the Creditei. 
platntiff ano againſt the Defendan?, and upon this Uerdia Judgment was given 
in C. B. foz the piaintiff, quod recuperet devitum de bonis Teſtatoris, and this 
abſolute, without any Condition. And upon this Judgment the wzit of Erroz is 
bought in B. R. And the Erroz aligned was, becauſe the Judgment given was judgment «- 
abſolute, whereas it ought to be conditional, ſecil. Si tantum, & c. And the Whole jainft an Exe- 
Court did very much diſallow of this Erroꝛ. Ind all the Judges did hoid clearly, cuter. 
that the Judgment being abſolutely given was good, and not erroneons. And they 


ners not to be conſtrained in this cale (oz to gtbe a Zuvgment conditional, vm 1 
| | noner 


} 
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general Judgment was good. And ſo by the Rule of the whole Court the Judgment 
was affirmed, Bulſtr. 1 part, 157. : 

For Executors In Paſch. 1 Jac. B. R. the Caſe was; Gough was indebted 20 li. to Cooper, 
of Admini- died inteſtate, Frances his Wife took Admintſtratfon, recovered by Judgment a. 
ſt arors- gainſt Gough, but befoze Exccation died inteſtate. Yates took Adminiſtratton of 
Scire facies. the Goods of Cooper, and bzought a Scire facias agatnſt Gough on the Judgment. 
And ft was held by the Judges, that this Wit lieth not, foz one #dminiftratoy ts 
not pzivp to another à dmintſtratoʒ, and a Scire faci:s being grounded upon à Re⸗ 
cod, is not given to aay other but a Pꝛiby, and the Admintſtratoz clain:s by Com- 
miſſion collateral authoatty. 3nd Popham then laid, I hat it an Erecutoz bꝛing Treſ⸗ 
paſs foz Goods taken out ol bis own poſſellion, that were the Goods of the Teftatoz, 
and recover, and he make his © recutoz, and die; albeit the geco2d be general, ſo 
that non conſtat whether the Goods whereof the Treſpaſs was bzought were the 
Teſtatozs 92 net, pet it the Executoz ſue Trecution. he thall have them to the uſo 
_ of the firſt Teffatoz,fog to they were adjudged to be aſſets in his Ceſtatoz, viz. the 
Dammages foz the taking of the Goods. But if an à dminiſtratoꝛ bꝛings ſuch a 
general Action foz Goods that revera did belong to the inteſtate, and recovers, and 
dies, his Adminiſtrate; ſhall have Execution of the Judgment, foz non con- 
ſtat by the Recoꝛd, to whom the Goods did belong. But when he batb recovered, 
then the Admintſtratoz ef the firſt Inteſtate ſhall compell him in a Court of equity 
to render ſo much of the money to him, to the uſeof the firſt Inteſtate, as he did 
befoze recover. Yelverton Rep. 33. | 
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Caſe 259. 


; In an Icon of Treſpaſs and C jedment. foz Land in Brigſtock, in Comitatu 
. - Salop, upon Non culpꝰ pleaded, the Jury found a ſpectal Me rdia, upon which tbe 
chargeable * Caſe appeared fo be this; ſcil. genant in Tail acknowledged a gecognizance of 
wich the Exe. 1000 li. and dies; a Scire facias was bꝛought againſt the Jfſne in Tail, who hang- 
ing this Scire facias made a Leaſe foz pears of the Land in qneſtion to tho Deken. 
dant, and pleads to the scire facias, that he had Riens per deſcent of Fee-ſimple 
from his Fatder, and that he was not the Terræ- tenant of the Wand; all which.was 
found againſt him, ſci], That be was Terræ tenant ot the Free- hold, and that he 
had Land by Deſcent from him in Fee-ſimple, all which was put in Jlue ; and 
hanging thts, he made the Leaſe to the Defendant. : Judgment was given againſf 
the iſſue in Tail, that the Land ſhould be liabte unto this recognizance. The Leaſe 
was made befoze Judgment to the Defendant ; the Defendant, being the Leſſee, 
pleads all this matter, and in the ſpecial Uerdic thts is all found, the Plaintifs Title 
was under this recognizance, and the Judgment given againſt the iſſue in Tall; 
the Defendants Title under this Leaſe foz years made unto him by the (ge in 
ag. | | r 

The Points here moved and inſiſted upon were theſe, ſcil. 

1. Tthether the igebe beund by this oz not. 

2. Ff be be bound, then, whether the Deſendant his Leſſee foz years, be 
bound, and whether he may falſifie in this Caſe by the Statute of 21 8.8. c. 15. 
and enjop his A eaſe, againſt the Judgment given in the Scire facias, againſt fhe iſiue 
in tall, his Leſſo0z. ' | | e WPF 9 5 

It was urged by Hedley and Coventry foz the plaintif, Chat although this ſpect- 
al Uervict finds him ko be fenant in tall, pet by 37 H. 6. fol. 21. in a Scire facias 
againſt the iſſue in fatl, it he habe a Roleaſe to plead, and will not plead the ſame, 
by eos Latches he hath loſt the Advantages ol this; the ſame reaſon here in 
th g Cafe. 3 ; PH a ä 5 | . 

Object. It map be objeced, as it was urged, that hore the Scire facias was not ' 
foz the Land it ſelf, but foz a collafera} thing out of the Land, ſcil. to recover the 
1000 li. u pon the Statute acknowledged by the fenant in tail. 

Reſp. The Difference will be (as it was urged) where tenant in tall grants a 
Rent by Fine at the Common Law, this is void againſt his iſſue. Inother dif- 

ference may alſo be, It it were a Judgment againft a tenant in tail, this * 
; d 


cution of it, 


* 
* 
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bind the J Aue in Tail; but otherwiſe it is where the ſame is by a&ton fried, as 
here in this Caſe ft mas. | 

Jn an Acton of debt bought againſt the Heir upon an Obligatton, if he appears, 
and pleads that he hath riens in Fee-ſimple by deſcent, and upon this JCae the Jus 
ry finds againſt him, that be hath Land in Fee fimple by deſcent ; this Land Hall 
now be bound by this Judgment. 

Ita Diſſeiſoz, as tt was urged, deth acknowledge a Statute, the D illeiſee enters. 

In a Scire facias àgainſt the Diſſeiſee, who pleads that be hath not any Land 
that was the gonuſozs jour del Briet-purchaſe, if this be found againſt him the 
Land is by this bound. This laſt Uerdia in this action, as it was urged, is not 
contrary to the firſt Uerdid in the Scire f:cias, fog here the Jury doth finde that his 
Anteſtoꝛ was tenant in tatl, and died ſeiſed, and it map be that he ſuffered a Re- 
coverp afterwards, and ſo died ſeiſed in Fee · mple toz be might ſuffer a Reco- 
berp, there by to cut off the Entail after the Kecognizance acknowledged the which 
was ſo acknowledged to Sir John Whitbrook, 11 Eliz. 

To this it was anſwered foz the Defendant by Bridgman, That the iſſue in tail 
was not bound by this; this muſt be agreed, that tenant in tatl cannot charge 
— — if he do, by his death this is then diſcharged, and all Charges on the 

and by him. 

26 Aſliſar' placito 38, Quintin's Aſſiſe; If the Jae in tail doth confirm a Rent 
befoze granted by tenant in tail, this is boid; but it the iſae in tail doth enfeoffe 
another, the Feoffee ſhall have this charged, and ſo is 14 Aluſar placico 3. ſuch a 
Gant is void by his death. | 

Here in this Caſe it was urged, the Leſſee of the ifyue in fail thall not be 
bound by this miſ-pleading df the iſſue in tail himſcif, noz pet ſab ec to this 
Charge. It the fenant in P:2ci-e alienes pendanc de brief, pet he remains tes 
nant, and the Altenee ſhall not be received, as appears by 12 Aſſi ar, placito 4r, 
the Reaſon, a pꝛe judice by this map be to the Demandant ; here in this Cafe land 

there can be no p2eindice to the Demandant in the d cire facias, fog this at the time 
ol the diſcent was diſcharged of this Recognizance, and became only chargeablg 
by the Judgment againff the ifſge in tail: the ſeſſee here ſhall be diſcharged foz his 
term; and there foze as if was urged he (hall be here received to faiſifi2 by the Sta- 
tute of 21 H. S. ch. 1 5. A Termoz by this & tatute ſhall be received to falſifie upon a 
teigned Recovery ; and fo here in this Caſe, foz il a man, hanging the wit againff 
him, makes a leaſe foz pears, if this icCee ſhall not faiſifie, then every ſnch lelſee 
map be tried. 

Gb eg. It hath been objected, that if appears by the date of the Leaſe, that the 
Iſſue in tail made this leaſe hanging the watt of Scice facias againſt him, and that 
theretoze the Defendant this leſſee ſhall not faiſifle. 

Reſp. To this it may be anſwered, that then this ſhall be very miſchie vous un- 
to ſuch lefſees. 

Houghton Jnſtice, By this way one may try his leſſee. 

CP Juſtice, and on the other part, any one may then avotd a lawful re- 
toverp. 

Ind ſo this Caſe was adjournod fo another time* foz farther argument 
herein. 

Afterwards this Caſe was moved again, and argued and urged fo: the plaintick, 
that the Defendant deing leſſee of the ine in tail, thall not de receſved to 

fiſifie this Recovery had againſt the ifſne in tall, his leſſo3 allo he camo to this 
leaſe after the Uerdfct given, and ſo the iſſue in tail himſelf is bound by the Judge 
ment in the Scire facias againft him, and. therefoze his lellee here ſhall alſo ba 
bound. The Becognizance acknowledged by the iflue in tail is void by his death, 
bat when this is pꝛoſecuted againſt the Iſcue by the Scire facias, who pleadsriens - 
per deſcent in Fee-ſimple ; and this was found againſt him; he hath now no other 
Kemedy to atdhimſelf but by an attaint. It was his own latches that he did not 
Stve the Deed of Entail in evidence to the Jurp, and therefoze by ſho Judgment a- 
gainft him this land is now extendable, and the Defendant hits lefſee ſhall not be 
in anp better caſe then himſelf. ; fs 


£ 
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As to the Statute of 21 H.8.chap.15. it was arg: d, That the Defendant here 
being L eſſee of the ine in tail ſhall not be received by this Statute to fa;lifie this 
recoverp, and that foz two reaſons. ä 

1. This Statute extcnds to Recoveries had by Covin, the pꝛeamble of the Sta- 
tute being keigned Recoveries ſuffered the purview of the gtatatc is, that L eilces 
foz Pears ſhall falſi fic ſuch recoveries fog thetr terms onlp, but here ts no ſuch reco- 
very by Covin;and this Statute doth not give ſuch a falſifping of a recovery by the 
Leſſee, as it had againſt his Leſoz, upon an ⁊aton tried as here in thts caſe; and 
foz which he hath bis atiafnt foz his pꝛeſent remedp. | 

2. The Statute is, That a Terme ſhall faiſifie in uch a manner as a Tenant of 
the Free-hold (hail oꝛ may do by the courſe of the Common Lay, dc. but here the 
tenant of the Frec-hold could not falſffe, no moze thall his Leſſee here bp this 
Statute. 

Mountague Chief Juſtice; If this recovery here hath bound the effate, ho u 
then can this Leſſee be reccived to faififie and plead this 7 Hy. the Law ſhall not 
be an inſtrument of deceit; here the illue in tail is bound, and ſo ſhall the Defen- 
dant his Leſſee be. 8 

Hzughcon; thts very Land was not charged by the Scire facias bzvught againſt 
the (Cue in tail, which was but only ure executionem habere non debe:r, to 
Which he plead, riens per diſcent, from the Conuſoz in Fee-ſimple,and ſo the iſſue 
wae, Whether this Land was Fec-fimple land oz not, and by this conſequence be- 
ing ſo found. this very land is now by this made to be liable to this Recogntzance, 
and that ex conſequente, but not by the Scire facias, and ſo the Land became to be 
charged by the Uerdie and Judgment with this xecognizance, and this befoze the 
Leaſe made, and the ſame became chargeable by tho taux plea of the iNue in tall, 
and ſo the difference is, when the a «fon ts b2onght fo2 the tand it ſelf in particular, 
and when it is (as in this caſe here) only to ew cauſe Quare executiunem hakere 
non debear, 

-. Dodderidge ; Shall the iffne in tail here ſap after this Ucrdic, that ke is Te⸗ 
nant in tail, certainly he ſhall not, neither ſhall he be remftted upon a Diſcontt- 
nuance after the Uerdia. It the Dath of 12 men be falle, this to be ſo pꝛoved bp 
24, this fo ſtand in full fezce till the ſame be diſpꝛoved, after a point tricd in a 
real action, never ſhall he be receibed to falſifle in the point tricd, and ſo here in this 
Caſe 3 clearly the Defendant being & efſee foz the pears of the illue in tail ſhall got 
here falſifie ſoz his Term, the Land by the Judgment is bound, and his Eſtate 
liable to this. V 18 
As — 10 H. 6. The iſſue in tall thall not falſifie in a point that ts tried by 
cion. | 
The whole Court was clear of opinion, becanſe this was after Uerdict the Lel⸗ 
ſee here ſhali not be received to falſifie foz bis Term. | 
Afterwards at another time it was clear agreed by the whole Court, that the 
Lcflce foz pears bere ſhall not faiſifie. 3 nd ſo the ſame was pꝛonounced by Moun- 
tague Chief Juſtice, and accozdingipby the ule of the Curt Judgment was given 
foz tbe plaintiff. Mich. 14 Car. Bulftr.3 part, 245. | 
Fieri facias In the caſe of Chanter and Peter in Hil. 40 Eliz. B R. it was thus, Fieri ſa- 
Execute. cias ſſſued upon a Judgment in this Court, and by fozte thereof the Sherik took the 
Dcfenta':ts Goods in Execution, and befoze ſale the recozd was removed by a 
it ot Etro into the Exchequer Chamber, and a Superſedeas a wardev: ànd the 
..Dberif returned upon the Fieri facias a ſeiſure of the Goots, and that they remained 
Reftitution of in his hands pro defectu emptorum; and he returned alſo, that a Superſedeas alſo 
oy by mas awarded, c. Ind hereupon it was pꝛayed foz the Defendant, that he might 
| phave reſtitutien ot bis Goods. But all the Court hold, although this recoꝛd be 
„ + removed, and the Superſedeas awarded, in regard it came not to the Dherif till he 
1 ed had begun to make execution as appears by his return, that a Vendicioui exponas 
ſhall be awarded fo perfect it. and although the Plea-roll be removed, pet it ſhall be 
awarded upon tbe return of the Fieri facias, which remains filed in the Office. And 
_ ſoft was do.:e in the caſe between Sir Miles Corbet and Rookwo d. Trin 39. E- 
liz. in this Court, although the reco2d was there removed by a wzit of Erroz. C roo. 
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In the Caſe of Barock and Tomſon, Tria 1651, J wzit of Erroz was bzought Bail. 


by the Bail to reverſe a Judgment given again it him upon a Scire facias, and the 


Erroz alligned was, tbat there was no Capiis taken out againſt the pꝛincipal, ans Ci 


thereioze the Sc ire facias agatnit the bail is not good. And Rolls Chiel Zuttice lad, 
That the Judgment being upon two Nihils returned, this is as much as a Scire 
tacias returned Scire feci and it is no erroꝛ to give judgment upon it. But it bad 
ben a good plea upon the oc ire fac as to fap, that there was no Capi:s againſt the 
pꝛinctpal. 2% nt now there fs a Zutęment well gtven, and ti is too late to aſt ige it 
toz Tri). Stiles Rep. 181. 
; Caſe 260, 

The caſe it ſeif ſe beloꝛe caſe 93.and in this the argument of the Lozd Chick Ju- 

llice was as followeth. 


If I take out a C pias 03 a Fieri facias, end they take no effect, J map habe one Where a new 


of them alter another, oꝛ an Elegit after boch it they tatl. 15 H.7.14. 47 Eliz. 3. 26. 


And therefoze though 18 E. 2. F. Executors 132. às mp Bꝛother Nicolas laid, and and what Exc- 
Fairfax 15 H. 7. 15. be of opinion, that aftcr the c apias returned Non eſt inventus, cut on. 


the Plaintift ſhall have no other Execution, the Law is not ſo; bat if 3 take fozth 
an Elegit, and enter it of Recogd, and it be turned Nihil without eff:&, now the 
que ſtion is, whether A be utterly remedileſs; and in thts divers boks are percm- 
ptozp, that J am without remedy, becauſe 3 made (ſap they) mp eleuion, and that 
entered upon Ucco:d, and therefoze J can never reſoꝛt to any other; and to this ef- 
leu are the boks of the 19 H.6.4.Newron, 5 E. 4. 41. I gxeat opinton againſt two 
Judges that had granted it, and it is cited 5 E. 5. 41. to have been ſo judged. 30 E. 3. 
and 15 H. 7. 15. Fail fax accozdeſh, but alſo ſaith, that after a Capias pou ſhall not 
have an Elegit; but an Al. Elegit, oz an Elegit in divers Counties one after ano- 
ther the Plaintiff might have, as the boks are, 21 H. 7. 19. 4 & 5 Phil. & Mar. Dyer 
162. But theſe books not withſfanding (whereof there is never a Judgment but 
ene, viz. 30 E.3. cited, which J find not) J hold the Law to be clean contrarp, and 
that where tbe party takes an Elegit, and can have ne fruſt ot it, that he may reſozt 
toanother Execution, though the election be entered of zzecozd, pet 18 E.2.F, Exe- 
cut ion 140. one had an Elegit into Norfolk; the Sheriff'returned Execution of half 
24 acres, the Plaintiff pꝛaped a new Elegit into Suffolk, and was dented all bat 
Norſo k, Which is an Erroz. 

And firft foz 3 athozities direalp to the point, 17 E 4.44. per Curi im, adjudged af. 
fer Elegit taken fozth, the year expired befoge it was ſerved, whereupe n a Scire ta» 
cias was ed out, and upon that a Capias by Judgment notwithſtanding the ex» 
ception taken, ut tupra . fog it was ſaid that Weſtm.2. being affirmative took not 
away the execution at d ommon Law, and it muſt be underſtood of an Elegic en» 
tered of Recozd, foz otherwiſe there were not queſfton 03 ground foz it. And 47 
E.3, Fitz. Exec. 41. the opinion of Pearcy and Finchden is, that where an Elegic 
is taken out and not ſerved, the Plaintiff may have another Executien. Snb 
50 E.3.4. when Kir ton ſatd, that becauſe an Elegic was awarded, and was re- 
turned Nihil; pet no Capias could be awarded, uoꝛ Capias pro fine ſerved. Belknap 
anſwered. they would be adviſed of that. It ſeems that the cor ceit of this perem- 
ptozp Iſſue of the ele ton entered bath been the cauſe, that the entry of later times 
bath been fozbozn of Recoꝛd, till firſt it appear whether anp thing can be had by the 
Elegic, and then fo enter the choice upon the Boll when the Elegit is returned exe- 
cuted, but indeed when execution is made, it is fit tobe returned of Recozd, and 
filed, and not kept in the Jttozneps pocket to hide and return when he finds his ad- 
vantage. Now foz reaſorr of Law in thts caſe, there is none why a man ſhould be 
p3ejudiced by ignozance alieni facti oz caſiis; aad therefoze if 4 plead Jopnt-te- 
nancy in my ſell, A mult ſhew of wrole Feotfment, and ſo of Jopnt-fenancy in a. 
ranger. CRE) : | 

per it ts miſtaken if it be conceived that the eleaton that is made and re- 
cozded ts to be taken an elealon ol the very wꝛit of Elegit; no, it is in an election 


of che lands, 2c. of the Defendants Elegit executionem de medietate terrarum. 
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The wozds of the Dtatute of W. 2. c. 18. are, that it ſhall be in the el2aion of 
the plaintiff o have a wzit of Fieri facias to the-Sheriff, to le vie the Debt upon the 
Lands and Chatiels of the Debtoz, oz that the Sherif all deliver bim all the 
Chattels and one half of the Land untill the Debt be levied. Out of theſe wozds J 
note, that the E leaion is applied to the Fieri f:cias as well as the Elegic. fAgatn, 
that of the two the caſe of the Fieri facias, in the woꝛſt, foz it ts ſald that he map 
elec the Crit of the Fieri facias, but fo2 the other that be may not elect the wait, 
but the Land it ſelf of the Debtaz to hold till he be ſatisfied, which ſuppoſeth land 
to be choſen, foz it there be none the choſce is nochoſce, and the woꝛd Elegit is not 
the matter, but the act of ETlecton which fs in both executions altke. 

Now ol executions that habe thetr effec in part. 

It upon a Fieri facias the Debt be ſattsfied in part, the reſt may be ſerved either 
by Capias oz Elegit, 14 E 4.11.47 E 3-26. & 14 H.7. 28. but in that cafe one had 
ſued loʒth a Fieri facias, and befoze the Return he pzaped a Capias, but it was ve- 
nied him, till it would appear upon the return of the F:eri facias, whether he had ere- 
cution by that, ſo it ſeems there was ſome entry of it of Kecozd, fo there is a kind 
of a Bar upon the electing of the Fieri facias, if it map be ſerved, fog there ſhall not 
be two ſev:ral executions out at once. 

And upon the Elegit it there be no executioa but upon Eoods, becauſe thers ts 

no Land, and the Goods appear not enough, Jam of opfnſon he map have a Ca» 
pias, foz now it is in effec hut a Fieri facias, though the wozd be Elegit. 
But it there be land extended it is otherwiſe, and pet ©uere if the Debt be 40 1. 
and nothing extended, but a Leaſe ſoz thzee pears at 5 l. a year, oz the like, foz then 
as 4 = that remains the Elegit fails as in the other caſe where nothing at all is 
to be had. ? | 

But ii a Capias be executed, that is in lawſaffictent foz the whole Debt, foz 
Cor pus humanum non recipic eſtimationem; fo as if pou take it all, you muſt take 
if foz the whole debt X 

Bow to the main guefion. | 

Firff, it is agreed on all ides, that whereas the Elegit oz Fieri facias are both 


| executions and ſafisfactions to all pur poſes, and againſt ali perſons, the Capias is 


a full execution as the Bogk 22 Aff 43. ſaps, but it is not a perfect ſatisfaction in 
nature to all purpoſes, and againſt all perſons. | | 
Now how and to what.purpole and in what caſes it is not a ſatisfaction is the 
ffion | | 


Firft, J agree clearly, that it is not an adual ſatisfaction, no not between tba 
parties. rccozding to Hilanes cafe, 3 Hen, 6. 47. where one was bound to ſattsfle 
foz Goods that he had tmhezeled, and in Debt upon an Obligation he pleaded, that 
upon a Suit foʒ thoſe Goods be was taken in execution oz the dammage, and if 
was ad judge noplea. But this is nothing fo the Cate in queftion. foz withor.t 
doubt it is no ſatisfaction to common ſpeech no; to a fozein plea. 

But the queſtion is, whether it be not quaſi ſatisfaction, 03 latis faction in law te 
thek verp Sulf. | 

Foz if an execufoz releaſea Debt, oz diſcharge ene in execution, it ſhall be ac⸗ 
counted in law aſſets as received. | 

Again, it is noſatisfaetion clearly as to bar me to ſeck a ſatisfaction agatnff a- 
nother liable to the ſame Debt oz Dammages. Ind therefoze 29 Hen. 8. Brook ex- 
ecut. 132. 4 H. 5. 21. 20 H. 6. 11, 33 H. C. 47, 14 Hen. 4 19. and Blomfield's caſe 
pzincſpattp. Co. lib. 5. fol. 86. B. and Jones and Williams caſe cited there, are all 
clear x4w, and pet make nothing to the Caſe in queſtion. Nor. 4 E. 4. 38.5 E.4. 
4. being all to one effect. 4 | 

Again, J am of opinion that it co be bound jolntly und ſeverally to me, and A 
ſue them jointlp, A may have a Capias againſt them both, and the death oz eſcape 
of the one thall not diſcharge the other. | 
But if J cannot habe à Capias agoinſt the one and another kind of Execution 
againft the other. becauſe though they be {wo ſeveral perſons, pet they make but 
one DHebtozwhen J ſue them jotntlp; but if J ſue them ſeverallp, A map ſever them 

in their kinds ol erscusten, foz though the Obligattion be bat one, pet the a 
| | 74 | nals 
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nals, the Suils, Pleadings, Judgments, and E xecutions are ſo diders, as if they 
were upon ſebcral Obligations. But it io, as it once a very latisfaction be had of 
one, 03 againſt the Sheriff upon an eſcape of one, the refit map be relieved upon an 
Audiea quzrela. 

But now ſingling out the verp point J hold, that a Capias ad ſatisfaciendum is 
againſt that party, as not onlp an erecution, but a full ſatt* fiction by loꝛzce and act 
and judgment of Law, fo as again him he can have no other, noz agatnic vis heir 
o3 Eretutoz, fo tyeſe make but one perſon in Law. 

Foz where the Law gives thꝛee o; four kinds of Creeuttons, not altogether, but 
by way of choice, whercofthe Capias ad ſatisfaciendum is one, and hen the bo- 
ey is taken it ts a fall executfon, and cannot be fo part, (as a Fierit:cias map be.) 
zt ts an election of it (elf of that kind of execution, and ſoa renouncing of the reit 
es weli as an Elegit, though it uſe not the very wazd, cc. faz if the Defendant had 
Wands and Goods when the Plainttk took the bodp, he made a plain pzeſerment of 
that execution befo2e the other; and il they came alter, he pꝛevented his choice by 
halte, which expedition alone is a great ad vintage in exec tion. 

Ano it is elpectallp to be noted, that the Debtoz hath noc tte choice fo put the 
Creditoz upon the executton, foꝛ then tt had ſome colour of reaſon, but the choice tg 
taken by the Creditoz. 

If the party in Execution eſcape oł his own wzong, pet the Plaintiſt tannot have 
againſt him any other kind of executtan, nog againſt his E xecutoꝛs, whereof the 
reaſon ts, becauſe that when he hath begun, and cholen the bodp, he tun never reſozt 
to any other execution againſt the ſelf ſame party ; but the reaſon is not, becauſe he 
bath an adton againſt the Sherif, foꝛ ſo he hath in the foꝛmer caſe of ſevera! ex ecu- 
tions againſt ſev:r: 1 Debtozs by one Obligation as weil after as beſoꝛe the eſcape, 

And therefozeif he take one in execution, who eſcapes, ht hath choice to take an- 
other, 03 fo take ſatisfaction from the Sherif upon the eſcape, 

But now as to the party himſeif, though he make an cſcape (which is his own 
wilful wzong pet the plaintif can have no other execation againſt him: and if 
be ſaith be hath remedy againſt the Sheriff, yet that may fail, either by death oz 
diſability of the Sherif. and by the ſane reaſon thatthere is difference between 
the lame partp, and another fn caſe of Eſcape, J hold it much moꝛe reaſonajle in 
caſe of death 41 Afl. Pl. 15. One in Execution foz Debt clcaped, and the + herif 
died, whereupon the Plaintiff pzayed a new Capias agafnt the pꝛiſoner, and had 
tt in that caſe of miſchicf, but other execution J hold he could riot have hay in that 
caſe. 

When the perty taken in execution makes a wilkul eſcape, and that agaluſt the 
Keepers will, pet the plaintif can take no other erccufton; this cannot be in the 
favour of the p2ifoncr,. foz he is the onlp w:ong deer both to the parties and to the 
k ab, and is the cauſe whp the exetutton ts defrauded, and ſo gives cauſe of another. 

Tyere is no cauſe to impute any fault to the plaintif hy he map not newtake 
a new Exccution, tice by the meſendants fraud he could not reap the benefit 
0; this. 

Likewiſe there fs no taule to quit the Offender, and to lap the charge uron the 
Dherit, who conſentednot to the cſcap?, whom the platutik would free by taking 
another execution againtt the party himſelk. 

Therefo3e there can bend other reaſon oftyat poſition, but that the Capias eres 
tuted and ths bodp taken, eps as againſt him all other © recutions but it ſelf, and 


tie conlequence of tt, which is the Zaton of Deut oz Adion upon the Cale upon 


the Cave. 

Now in the pzincipal caſe all theſe ton ſiderattions move mainlp, and are without 
exception moze clear and juſt to quit the Defendant being in no faulf, and to (attz- 
fie the plaintif bp bis own chotce, wheres! he hath had the full effea direalp, that 
fe, his Cody. 

It is a pꝛerogative fo the Rigg tohave execution of Bodp, Lands and Ccods, 
not communicated to the Subjes but in caſe of Statute Merchant and Staple, and 
Accognizance of that nature wich is by the Statute- Law. And thercfoze the caſe 
pit in Blomfield's caſc, that where the party was taken in E xecutien upon a 
Pmm2 Dfatute 
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Stalute, and died, and pet exccutior was had againfl goods aud lands after, is 
nothing in this caſe,foz the wrre all due at the firf.ond therefoze might be taken at 
once oz ſeberally. Tut ii this opinion ſhould hold, a man beginning with a Capias 
may be (ſure upon death to end with Fieri facias 62 Ele ir. 

And il ſo many be bound, and all taken fa execution, upon the death of t very 
one a new execution map be againſt tze Crecutoz, which is ablurd and full ot mit. 
chtel. 

W hen the Plaintift took him in executlon, as he cho that his beſt remedp, lo ho 
tould not but fozcſce that he might die under bis gand lo it was his fox to chuſe that 
kind ol execution which was Executio caduca. 

And ol all executions that of the body in Law is eſteemed the beſt; as alſo fn 
Law of Nature the beſt and moſt fozcibie: and thercioze 7 H. 6 6. hy the opinion 
of Cotiſmore, if two executoʒs babe Judgment, ans the one pꝛay a Capias, and tha 
other a Fieri facias, the Capias ſhall bs awarded as beſt toz the Teſtatoz; and the 
Common Law gave not that execution. as being too hard and heavy, but onely in 
the caſe of willul wzong, vi & armis, fo2 which none was thonght too hard: and 
thercfoze Barons were not ſubject to it but upon great contempts, noz pet ſince the 
Statute 25 E-3.thongh they be not ſpectally exempted. 

Paſch. 43 Eliz. rot. 88. Anne Williams bzings a Scire facias againſt Edmund Cut- 
tries and Conſtance his wife, i dmintſtratr ix of Richarg Lamb, to have executton of 
88 l. debt and damages recovered agatnft Lamb: The Defenvants pleaded, that the 
Plaintiff by Capias ad farisfaciendum had taken Lamb yimſelf in execution in which 
execution he died, and demanded judgment, aud (be Plainti ff demurced. Hil. 4 Jac. 
it was adjadged againſt the Plaintiff in the Kings Eench, which was long after 
Blumfeelds cale etther argued oz publiſhed, it being argued 38,39 Eliz. and publiſhed 
3 Jac. See befoze Cale 92. Hob. Rep. 53, 54,5 5756. 


Cale 261. 
In the caſe of Wickſtead and Bradſhaw Mich. 14 Jac. it was tus; W recovered 


againſt B in a debt, and this Term B was b2ought to the Bar byan Habeas corpus 
pꝛocured by the Ball, with purpoſe to ſave themſelves, and ſo the Platattff pzazed 


Writ of error. that he might be committed to exccutton, and the Bail that he might be received in 


P: ayer inf cxc- 


CUL.OWs 


Ecire ſaciat. 


theit vilcharge, Tut it appeared to the Court, that B had already b2ought a wzit 
cf crroz, iich was allowed by the Ceurt, and the return of it not come, fo that the 
Court was now diſabled either o avoid execution, oz lo put him in execution: and 
thts allo wis the cauſe that the Bat! could not be diſcharged ; fog the end of the Watl 
is not onely to bʒing the body, but that he come ſabject to the Court acco;ding to the 
meaning of the Satl, which cannot be in this cafe becanſe, of tbe w2it oferroz; fo 
the entry in diſcharge ofthe Ban muſt be, that the Defendant reddidic te to the 
Court, to be in execution if the Plaintiff will, which cannot be ſo here. nd quzre, 
whether this hath not ſo diſabled this Defendant by his own act, that the Bail is not 
fozſctced, (note, the bail have not diſabled themlſeives) though afterwards he pꝛo⸗ 
cecvcd not in bis wꝛit oferroz and ſo exception was taken here. But note, that 
afterw-rds the Defendant B was bꝛought again fo the bar by another Habeas cor- 
pus, and the Plaintitt pꝛaped him in executton, and it was granted, becauſe the day 
of the return of the wett of erroz was pat, and he had canſed the eco to be remo- 
ved: andthcrefoze this Court remed:able to award execution. Hob. Rep. caſe 143. 


Caſe 262, 


Muſgrave againſt Wharton, Trin. 9 Jac. it was bus; M had judgment againtt 
W, and the action was latd in tht Countp of Cumberland; afierwards the 
Plaintffbzought a Scire facias upon the ſame Judgment in We! merland, and had 
Judgment non two Nichels : and now upon a wait of errez that Judgment was 
reverſed in the Fx chequer - Chamber; lo a Scire facias muſt be hzought in the 
ſame Ceunfp where the firſt Fcticn was laid. Hob. Rep, caſe 6. 

' Caſe 
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Caſe 263. 


In Hi!. 12 ]zc. fa fs Caſe of Dotoz Suckcliff and Sir George Reynel it was Pebt for R 
thus ; oo s in the Cour: at Norwich recovered in an Ion upon the Caſe fo {cope 0f a wo- 
a Trover and Converũon again ſt one Wood and his UW ſte, and hav Judgment a- 1 = 
gainſl them, and both of them taken in executloa: Mary the Wie was by Ha- . * Si 
be 1s corpus bzought in B. R. and la committed to the Partyal; and veing in his tu. 
Cuſt2opin Execu ion, he ſuffered her to eſcape, and fo2 this Cſcape an dion of 
Debt cas bought againſt the Parſhal: and agreed by the Juſtices, that the aat- 
on was well bꝛougbt, albeit it were but the Elcape of a Wiſe that had an Husband. 

Bulttr. 2 part, 321. 5 
Caſe 264. 


In the Caſe of Huxley and Harriſon, Paſch 12 Jac. Co. B ff was this; In a jud. ment a. 
witt to reverſe a Judgment in C. B. Ralph Harriſon had the Judgment againſt gaintt n ad. 
him, aud after a wꝛit ot erroz bzougbt, and erroz aTigned, be died inteſtate, and mier liator. 
R. Harri.on took Letters of #dmintitratfon , a Sci:e facias bzonght againſt him 
ad audiendum Errores, (the Platntiff in the Writ of erroz had a Belcaſe from 
him,) Rich, Harriſon the Adminiſtratoz appeared here, and after gave up his 
Wetters of Adminiftratfon to one Humble, upon this it was moved the Scire fa- 
cias might be granted generally: Jn this caſe the whole Court agreed, that the 
death of the Defendant in a Writ of Crroz doth not abate the UWirtt of @rroz, wit oferror 
but pe map bave a Scire facias againſt another ad audiendum Errore:, But other- gone by death 
wiſc it ts, where the Plaintifin a wilt of Erroz dies, there the wit of Erroz *f'f< Oeteu- 
ſhall abate, and a new wzit of Erroz onght to be de Recordo quod cora x vobis 148 
relidet. And as to the Releaſe the caſe wis, Huxley bzought his weit of Trroz, <a 
to reverſe a jadgment given againſt him in C. B. foz 200 l. Huxley being in Ex- 
etutton upon the judgment had againſt him, removed himſelf hither by Haves 
corpus; and in the wit of Erroz Panucaption was taken foz him to piolecule 
the wzit of Erroz cum effectu: And tf the judgment be affirmed, then he to pap gail. 
the Pꝛincipal; and if he do act pay, then bis Panucaptozs to pay. a ficrwards, 
alter this wꝛit of erroꝛ bzon ht, and Panucaptton taken, and befoze Judgment 
affe med, a Releaſe was made to him and the Batis of all Actions, Tpecuttons 
and Demands, the Judgment wis afterwards: affirmed, the Pong not paid bp 
Huxley the E zincſpal; upon thts a Scire facias was pꝛoſecuted agatalt rhe Pany- 
captoꝛs, who in Bar pleaded this releaſe as bekoze made in manner and foazm : 

And whether this releale ſhould be a good bar to the Scire facias, was the que- 
{fon ; the ſame being made after the wait of Exroz baought, and beſoze Judg- 
ment affirmed : In this caſe the Court was clear of opinion, that by thts releaſe 
the Debt ts diſcharged, and that this being thus pleaded by the Bail ta bar to the 
Scire faci:s is à good Plea by the optnion of the whole Court. Bulſtr. 2 parc,132. 


Scie facias. 


Caſe 265. 


In the Caſe of Sir George Sydenham, paſch. 26 Eliz. if was this, 3 Fieri $:erificl's 2 
ſacias came to the Sherif to le vy of the Geods of a man and he by wꝛiting reciting eim upon a 
that he hath a term (02 pears, which doth begin 2 Mar. where in truth it doth be- Tie ri Jacias. 
gin 3 Mar- ſelleth the ſame; this Sale ts void : But if he ſell alſo all the Intereſt 
de bath in the Land, the Sale is goad. Dee the like in i'almer's caſe, Cook 4. 74. 

And that if the Sherif in ſach a caſe recite, that he hath a term in a Parlonage 
fo2 divers years thento come, and hs lells the lame by fozce of g Fieri facias 3 
this Sale ts good. Hugnes's Abridgm. 895. 


Cale 266, Eſcape, vpon 
the arreſt of a 


Sherif pon 


In the Caſe of Weaver and Clifford, Paſch 44 Eliz. Debt Was bzought upon an errenc ots 
an Ecape againſt Cliftord, and he declared that one A was bound to the — 
n 
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in a Becognlzance of 1001. fo be patd at a day; at which day the ſaid A made de- 
fault of payment, and the Plaintiff ſued out two Scire facias's, and upon the ſe⸗ 
cond Pieri facias a Nihil was returned, and the Plainttf had Juvgment to recover: 
and aſterwards he ſued out a Levari facias, and a Nihil being returned, the Plain- 
tiff pzoſecuted a Capias ad ſatisfaciendum, by vertue whereof the Defendant being 
then Sherik took the ſatd A, and alter wares at D in the County of S ſuffered him 
to go at large: and to this Declaration the Detenvdant demurred; (oz that a Ca- 
pias did not lis in the caſe, and the Sherick might not take advantage of the erroz, 
Goldsb. Rep. 118, 119, 120. Ses it in Bulſtr. 2, 62,6364, 


Cale 26 7. 


In Hil. 30 Eliz, Co. B. the Logd Dudley and Licie's Caſe was; L od D bꝛought 
Andita qu'- an Ausita querela againft L, and upon it a scire facias àgainſt the par y; and 
18 it was moved by the Councel of L, that becauſe no executton was ſued againſt the 
$cire ſacias. Perſon of the Loꝛd upon the Statule-Staple wherein the Lozd was bounden to 
Lacy, ſo as he was not tn P2iſon, that no Scire facias ought to iſſue, but a Veniie 
Fenire facia% facias: But the Court wis clear ef opinion, that was in the eleaton of the party 
grieved which ol them to ſue. See 15 Ed. 4. 5. foz thep are all one in effect, It 
was alſo moved, that this Audica querela sought to be ſued fn Chancery, and not 
in the Common-Pleas: But the Court was of opinion, that the party map ſue in 
which of them be pleaſeth. and in Dyer 33 2. an Audita querela upon a Statute- 
Merchant was dire ded to the Juſtices of Common-Pleas. But upon a Statute- 
Staple the Suit ſhall be in Chancery by Audita querel: direced to the « hancci(oz, 
o2 by Scirefacias direded to the Sheriff, quod lit in Cancellaria, &c. Leonard 

1 part, 140, 141. 


Caſe 268. 


In the Caſe of Dingley and Sir James Creyton, andthe Panucaptoꝛs of Wade 
afl. Dekendants, Paſch. 10 Jac. Note, that in Audita qnerela the courſe is foz to 
take Ball by Panucayſo:s by Recognizatice fo pzolecyte cum effectu: and the 
Statute bya Cale was this, Wade a Feme-Covert did acknowledge a Statute, the Bushand 
reme- Covert. ted the Ulife was taken in execution of her Bodp, and thereupon bzought her 
Audica querela, and ſhews that when ſhe acknowledged the Statute ſhe was a 
- Feme-«0vert, and that upon this ſhe was let to Bail, and Bail taken, and aver- 
red that the mony in deinand was patd and ſatiſfied tn the life-time of the Yi:ghand - 
And it was moved to ſtay the Scire facias til! Trial had of the matter in Jus 
being whyctber at tze time of the Statute acknowledged ſhe were a woman-Covert 
or not: ©uf the & ourt was moved againſt the Manucaptoꝛs, becauſe the pzocee- 
ding had not been purſued cam eflectu foz à wlole pear, by which there is a 
Fozfciture of ihe Recognizance 2 On the other fide it was moved to have a con- 
kinuante of the Suit entred; and on the other ſide if lo, then that there bs alſo a Re- 
cordatur entred foz their benefit as to the fozſeiture. And thereanon, by the Rule 
Bail. and Diccaio! of the whole Court, an Tntrp was made of the continuance of the 
Suit, with ſuch a Recordatur as was pzaped of this fozfetture, and a day appoin- 

ted fog the Trial of the Jive. 
Note, That the Court was inkozmed that Sir Anthony Aſhley had bonght 
the Kecognizance, which was kozkeited out of a purpoſe and intent ts ver the Pa⸗ 
Recognizance nucaplozs, and did pꝛoſecute a Suit again them upon it. To tits Williams Ju- 
or Stau ſtice laid, It is clear a man map buy a Becogntzance 03 a Statute, thereby to fre 
Eraniabic. . gy diſcharge his own Land from the execution of another; oz to p2event ſueh & 
Charge, he may well buy oꝛ patchaſe in a Recogntzance oz Sfamnie ; and map by 
this charge his own Land by another, and map pꝛocure a Friend fo purchaſe this 
foz him, and ſo extend the ſame upon his Land, thereby to pꝛevent the Charge of 
another, but ro: thereby to charge oz moleſt another with it. And in this caſe it 
was agreed by all the Judges, that upon Trial of the J ue, if it went sgainſt the 
woman, Executton cannot again be ſued agatnf her, but koz the whole it mut 
be 
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be ſued ag ainſt the Panucaplozs : And their Recognizance (being the ſum which 
the Deu. is) the (ame is to be extended foz it, if the matter in iſſar be found a- 
gainſt the Moman, not other viſe, foz the Fozfciture, foz that thep ſhe eli be tut 
ance cha iged: And if the matter in iſſue upon the Trial be found foz the Woman, 
then are the Panucaptozs clearly diſcharged, by the opinton of the whole @ ect, 
Bulur. 1 part, 189. 


——— 


Sect 15. Some Precedents of Indentures for the Acknowledgem: nt 
and Entring into Julgments and I tatutes or Recoꝶnixunces; for 
the De feaſance and Avoidance of them, being entred into; fir 
ihe Aſſignm:nt of tbem over, Q c. 


To enter into a Statuti upon a Marriage; and the Defe- ſaace of it. 


His Indenture made, & c. between A B, of, c. ofthe one part. and CD of, gc. 

and ED his Son and Heir apparent, of the other part, Witneſſeth, That it 
tis covenanted, concluded and agreed, by and bet wirt the (aid Parttes, fo2 divers 
urgent and weighty cauſes and con dera tons, in manner following; that ts to 
ſay, That he the ſaid A B ſhi{fand will, on this five aus belfoze the Feaſt day of 
Saint Michiel the Archangel next enſuing the Date hereof, Rnowledße in due 
fo:m of Law, and become bounden unto the (aid CD and E D. bis Son in one 
ſingle Obligation, oz wond of Statute Merchant, of 80001. of good and la wfull 
mony of England, without Condition therein oz thereupon included, ſabſcr bed oz in- 
dozſed : And yet nevertheleſs the ſaid C D and E D, and every of them, and their 
joint and ſeveral @recntozs and Bdminiftratozs, do covenant and grant to and with 
the ſaid A B, his execytozs and adminiftratogs, That if the Parriage of Tfpouſats, 
heretofoze incepted and had beftyfrt IB Bon and Meir of the fald A B, and K the 
now Mile in facto of the fatd 1 B, Daughter of G O, of, ac. ſhalt be hereafter lawiul- 
ly and perfediy conſummateat oz affer ſuch time as the ſaid IB tball accompliſh 
ans be of his lawfull age fo conſent to the ſaid Parrtage, viz. of 02 above the age of 
fourteen pears, and that the faid G O hath heretofoze and ſhalt Hceeafier obſerve, 
perfozm and keep all and ſingular the Covenants, Oraats and Agreements, of his 
part to be obſerved and kept, menttoned in one pair of Indentures maze between 
the lald A B and G O, fo: and touching the payment of ſuch ſums of mony as were 
agreed to be patd by the ſaid G O foz oz in reſpec of the ſatd Parriage: Oz otber- 
wiſe, if the laid now incepted Parriage oz Tſpouſals ſhall be bereefter diſſolved 
by any means whatſoever, that then, and immediately from and after the ſaid 
2 confummated oz diſſolved, oz the ſziv Marriage conſummated and the 
ſaſd Covenants and agreements in the ſaid Jndenture named, fo2 the mony to be 
paedin reſpec of the laid Parriage, perfozmed, the ſaid Bond oz Statate (o be 
vold. In witneſs, &c. | | 


To neknon ledge a Judgment; and the Defeaſance af t. 


This Indenture made, & c. between AB, of, gc. and CD, of, c. Witnefferh, 
Chat if is mutually agreed bet ween the ſaid Parites te theſe pꝛelents, and the ſav 
A B doth foz him, his Þeirs, Trecutozs and Adminiftratozs, hereby covenant and 
grant to and with the ſaid C D, cc. in manner following, that is to ſap, That 
whereas the ſaid A 3 by his waiting ebligatogp, bearing even date with theſe pze- 
ſents, bound himſelf to the ſata C D to pap him 5001. upon Thurſd y next, being 
the tenth day of this pzeſent month of March, that in caſe the lame $5001. Wall not 
be paid at the ſafd day, and a Suit ſhall be commenced upon the fame UWrt- 
ting againſt the ſaid A B hy the ſald C D in the King's-Beach oz Common-Pleas, 
that the laid AB upon natice thereof ball fozthwith appear to the ſame, and ac- 

knowtedgs 
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knowledg the ſame Debt, and ſuffer a juogment to be had foz the ſame againſt the 
ſaid A B foz the ſafd 500 |. the which ſhall be notwithſtanding upon this conditton, 
and with tht: Defeaſance following That is to ſay, That if the ſaid A B bis hctrs, 
executozs, adminiftratozs and alligns, and every of them, well and truly obſer be. 
perſozm, falfill and keep all and ſingular the Covenants, E zants, Articles, and 
Agreements which on his and their parts and behalfs are and ought to be ob ler- 
ved, perfo2med., fulfilled and kept, compztſed and ſpecified in a certain Indenture of 
Articles of agreement, bearing date with the'e pzeſents, and made between the 
ſatd A Bot the one part, and theſaid C D of the other part, accozding to the true in- 
tent and meaning of the ſaid Indenture of Articles of Agreement, That then the 
ſaid Judgment above recited oz mentioned ſhall be utterly void and of none effec. 
And that then the ſaid Judgment CD, bts exccutogs oz adminiftratozs, ſhall upon 
requeſt to him oz them made foz the acknowledging of ſatisfaaton upon Recozd up- 
on the ſaid Judgment. And in the mean time the ſat CD ſhall not ſue fozth 83 
pꝛoſec ute any manner of execution thereupon againft the laid A B, bis erecutozs oz 
adminiſtratozs, his oz their Lands, Goods oz Chatteis, ac. 
Covenantto And the ſaid A, tc. That the laid A B, on this ſide the Fealf of, ic. ſhall by a cer » 
— „0 tain Obilgatton and Recognizance, ol tbe nature ot a Statute - Staple, ozdained and 
pꝛobided foz the recoverp of Debts, ſafkicientip recognize and acknowledge befoze 
the Chief Juſtice of the Common-Pleas at Weſtminſter, himſelf to owe unto the 
ſaid CD, hits, 4c. 100 l. of, tc. to be pald to the ſaid C D, oʒ his, ce. at the Feaſt 
of, ic. Uhich ſball bs in the pear of our Lozd 1666. SE 


Of a Statute- Merchant for the paiment of an Annuity, and for the 
paiment of mony, and the Defe1ſanse thereof. 


This Indenture, &c. between A B of, &c. of the one part, and C D of, «c, of 
the other part. Whereas the ſaid CD by one Statnte- Perchant bearing the 
Date hereof, taken and acknowledged befoze L M and N O, Baili(s of, ec. Keep- 
ers of the greater part of the Seal of the ſaid Statutes, and / S, Gent. Clerk of 
the ſatd Statutes, Keeper of the Leſſer part of the ſaid Seal, do and bound to 
theſaid A B in the ſum of five hundzed pounds of lawful, ac. patable, as in and 
by the ſato Statute appeareth ; Nevertheleſs it is agreed between the ſatd parties. 
and the ſatd AB is contented and pleaſed, and by theſe Pzeſents, foz him, his exe- 

To pay a year- cutoʒs, ydminiffratozs and Aſſigns, and foz every of them, doth covenant, pꝛo- 
ly Ren. miſe and grant to and! with the laid C D, his Yeirs, Executozs, Adminiſtratozs 
and 3 fſigns, in manner and fozm following : that is to ſap, that if the ſato C D his 
Gxecutozs, 2 dminiſtr atoꝛs and 3Cſigns, oz any oł them, do well and truly pap 
03 cauſe to be paid unto the ſaid A B, his Executozs, à dminiſtratozs oz #{gns, 
the pearly ſum of twenty pounds of lawful, vc. at oz in, cc. upon the firſt dap of 
Auguſt andthe fitſt day of February yearlp, and every year, by equal poztions, un⸗ 
till the fir ſt dap ol February which ſhall be in the year of our Lozd 1570. And ſhall 
allo pap, 02 cauſe to be paid to the ſatd A B, bis Execut oze, #dminiſtrato:s oꝛ 21. 
ſigns , the ſum of two handzed pounds of lawfal, cc. at, in os upon the ſaid fir 
dap of February, which ſhall be tn the ſaid pear of our 1570 at oz in C. That then, 
and from thencefozth, the ſatd Statute ſhall be votd and of none effect. In Wit- 
_ nels, &c. . 


Of a R:cognizance for paiment of mor at ſeveral days, and tbe 
Defeaſauce thereof. 


_ This Iydenture, &c, Witnefleth, That whereas RW. of D, in the County, of 
| E. Yeoman, and I L, of C, in the Countp afozeſato Peoman, by a certain Recognt- 
3ance pzovided foz the eco verp of Debts, taken, recognized and ſealed befoze Sir 
C W Knight, Chief Juſtice of the King's-Bench, bearing Date the day of theſe 
Pzelents,ftand'and be jointly and ſeverally bounden unte I L, of C, in the County 
of E, Pcoman, in the ſum of 100 |. Sterling, to be paid as in the ſame re. 
cogntzance thereof made, moze plainly doth appear. Nevertheleſs the laid 4 

| | 03 
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foz htm, bis heirs and executoꝛs, willeth and granteth by theſe p2cfcnts, E bet if le 
the ſatd K and 1, thetr heirs, executozs andafigns, ez anp of them, do truly ton | 


tent and pay, oz cauſe to be contented and paid unto the afozcſato T, his heirs, exe- 
cutoꝛʒs oꝛ aſſigns the ſum ef 40 l. of good and lawful monp of England, in manner 
and tom following : That is to ſ p, in the Feall of, ac. 5 |. at the Dwelling-bouſe 
ol theſatd T, where he now inhabitech And the. fir ſt dap of May, &c 5 l. at the 
I. o houſe; andſo fozth from pear to pear, and baltpesr io ha t peat, every firſt dap 
of May ad Michaelma: dip next and immedtateip enſuing one another, at the youſe 
ol the foto T, as is alozelato 51. until the (atd ſam of 40 l. be fully contented any 
paid. That then; ec. 


Of a Statutc-Staple for Debt, and the Defeaſince ther-of 


This Indenture, & c. between E C of, ic. and IA, IB and! G, of the other 
party, Witneſſeth, Ttat whereas the ſaid 1 A, 1 B and I G, by one wiſtit g of re- 
cog . ilʒ ince, bearing the date hereof, made accozving to the Statue pꝛotided and 
let fozth loꝛ the Recovery of Debt, ſealed, taken uno acknowledged bcfoze gir T O 
Auntgbt, Mao; of the S:aple at Me minſter; and W F Efquite, recozet of the 
City et L, are, and ſfand jointly and ſeverally. bound to the (aid EC, in the ſam of 
200 ppunds of lawfal moup, gc. as by the ſame wziting oz rerognizance gppearety. 
Neverthelels, it is agreed between the ſaid parties, and the ſaid EC is contented 
and pixaſed, and by theſe pzeſeats, foz him, his erecutoꝛs, tc. doth covenant, ec. to 
and wittz the ſaidl A, I B and 10, and everp of them, their, at in manner and fozm 
following ; that fs to ſap, That if the ſaid lA; I B, IG, oz anp of them, oz, ct. do 


well and tralp pap, 03 cauſe to be paid to the (aid E C, his, et. the ſam of 100 l. of, 17 Elbing 


Ec. at oz in the now dwelling / houſe of E C, in the County of 5, in and upon the fourth 
dap ol, 4c (it tbe ſald I C and E C, Daughter of the ſaid E C, oz either of them ſhall 
be then living in tis tranlito2p life, ) That then che (a'd Writing 03 Becogntzance 


of, Ec. Wall be utterly void and of none effec, as theugh the ſame had never been 


made, la witnels, &. 


of 48 tatute acknowledged before the chi Fuſtice of the Com- 
man- Pleas, and the De fea ſauce ther. 


This Indenture, &c, between E W, of, ic. and W W of, ic. Witneſſeth, That 
whereas the ſatd W W ſtandeth bond unto tue ſaid E W. by one Statute, Kecogni- 
zance, c2 bond, bearing date yereof, knowledge befoze ir E A Anigbt, Lozd 
Clef Zuttice of the Common · Pleas gt Weſtminſter, in the ſym of 200 J. paiable at 
the Feaſt of Eaſter next enſaing the date hereof, as thereby apppareth : That yet 
nebertheleſs the ſaw E W is contented, and foz himſelf, his Erecuto2s, c. ann e- 
very of them, doth covenant, grant, pzomiſe and agree to and with the ſaid WW, 
bis heirs, it. That 1\ the ſatd W W, bis heirs, gc: uo well and truly pay o3.cauſs to 
be bold unto tbe ſaid E, his executo2s, tc. one tuned pounds, xc. upon lhe Feaff 
dap of, ec. in the @ogth:pozch of the paxify C hurt of t. D, ũtuate in Fleet: ſtreet 
in Londo That then, dt. 


Upon 4 Fulgm nt, ard the Defea ance thereof. 


This Iadenture, &c. between, ac. Witneſſeth, That whereas the ſaid I W hath 
one recovery 03 Judgment againſt the (aid H G, in the Court of Upper Bench, fo 
t001. Debt, and 4 l. Coſts of Suit, as by the Recozos in the (aid Court of Upper 
Bench in Michaelmas term laſt paſt befoze the date hereol it dath and map appear. 
Nevertheleſs it is agrees between the (aid parties; and the ſatd T W doth lea bim- 


felt, bis executozs and.avminiftrato2s, covenant, pzomiſs and grant: 1 with op Wen / 


the latd H G, bis erecutoze and adminiſtratozs by theſe pzelents; it the ſatd HG, 
his executozs, adminiftratozs oz aſſigns, oz any of them, ſhall and do well and 
tralp pay, 02 cauſe to be paid unto the ſaid I W, his, ec. the full ſomme of, ac. at 
the now dwelling houſe of, (c. on the, (c. * _ the ſaid T W. bis 67% 4 
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tozs, Idminiffratozs oz #Cigns, hall and will at the proper Coſts and Charges 
ol the ſaid H &, his executozs, Ad mintſtratozs oz à ſſigns, acknowledge ſatisfact- 
on upon Recoꝛd of the ſaid Recovery, or Judgment of 100 1, Debt, and 4 l. Coſts 
of Suit, as afozeſaid. Ind the ſaid H G doth covenant, cc. That the ſaid H G, tis 
Executozs 02 Adminiſtratozs chali and will pzeſeatly, upon (attsfoaton gcknon- 
ledged as afozeſaiv, make; ſeal, and as his Deed deitver. to the aſe of tze ſaid T W. 
his executoꝛs 03 adminiſtratoꝛs, a Releaſe ot Trrogs; foz oz concerning iheij N eco» 
very oʒ quegment afozeſatd: In witneſs whereof the ſaid Humphiey Gother, &. 


Another #pon a Judgment aud the Defeoſance thereof; * * ore 


Thĩs Indenture, & c. between A B, &c and CD. &e, E F ot. & c. Whereas the 
ſaid C D and E F{ have conſeſſed and ſuſtcred one Judgment ot 120 J. Debt, and 
16 s. 8 d. Coſts and ſuit, thereupon aſſeſſed unto the ſa(d AB in his Pajelties 
Bench ati Weſtminſter this pꝛeſent Term of Kt. Michael, as by the necogd ol tus 
ſame Court it doth and may appear. Nevertheleſs it is agreed by and betineen the 
ſatd parties. and the ſaid A B doth by theſe Pꝛeſents foz him his erccatozs and 
adminiſtratozs, and every of them, cabenant and pꝛomiſe to and with the ſaid CD 
and E E, their and every oł their executozs and admin{fratozs, that if the ſaiv C D 
and E Foz either of-them. their oz/ either of their E xecuioꝛs, 3dminitatozs oʒ 
Alligns, do well and truly pay 02 cauſe, & e. unto the ſaid A B, his execut o3s oz ad- 
miniſtrataʒs the ſum ol 70 1. of lawful, & e. in manner and loʒm following, via & c. 
theſe ſeberal paiments to be made at 92 in the Middle- Temple Hall, Landon. That 
then the ſatd A B his ex:catozs 0z admintſtratoʒs ſhall give ſuſtſctent warrant {az the 
acknowledging of ſatisfaction, upon Recozd, upon the ſaid Judgment; and in the 
mean time the ſaid 4 B his executozs oz Adminiltratozs Hall not ſue ſoziiz o 775 
ſecute any manner ol execution upon the ſald judgment age inſt the ſaid.C B n EF, 
oz either ot thetr-Executo2s 03 admintſtratozs, no; againtt tbeir og eithen ot their 
Lands; Goods oz Chattels, But it Delault of paiment ſhall ibo made gt the ſata 
ſum ot 70 l.: o: any part thereof, at the ſeveral daps oz places afozeſatd, pat then 
the ſald A B hall oz map; fake bis 03- thetr due courle in Law upon the laid Audg- 
ment in that behalt pꝛovided. In witneſs, &c,- + xt d 1 8 190% 100 


Another upon a Judgment, aud the De ſea ſauce thereof: 400 2 00 


(3 2.399 


| * BI 1640 avs 6 intent 0: 
This Indenture, 8c. between A B, of; &. and CD. of &, of the other part: 
Whereas the ſaid C D, befoze the Sealing and Delivery hereof, hath acknouledged 
and ſuffered one Judgment to be entred an recozd in his Pajeſties Bench at Weſi⸗ 
minſter in Eaſter Term now laſt paſt, foz 100 l. Debt, and 20 8. Coſts. of nit 


 thereapon, alle ſſed at the Suit ot᷑ the ſaid A B. Nevertheleſs it is — — 


benan ted, agreed and granted by and between the ſatd parties to: tbeſa-Pzeſents 

elther to ather, that it the ſaid C D/ his heirs, executozs, adminifiratozs 03 3Gigns, 

02 anyofthem-ſhall well anddaly pap, es cauſe, (c. to ibe ſais A B, o tis -Aigas, 
&c: the ſum al 7 1. of, & c. yearly and eberꝑ gear during the natural lifa ot the ſaid 
A B, at the four moſt uſual I eaſts oz ferms in the pear, viz. at the Feaſts: of: St. 
John Bapt iſt, St. Michael the Jrchangel, the Birth of our Load God, and the An 
nunclat ion of our Sleſſed Lady Mary the Airgin, oz within. fourteen days next at- 
fer any of the ſald Feaſts bp sven and equal poztions. he ſaid paimente to be 
made at oz/ in the nom Hall at Clifforde-lan, London ; that then the ſaid Juvge- 
ment ſhall be utter ly void and of none eff:t. And that then after tho deceaſe of: the 


Taid A B, the ſaidquarterip paiments heing duly made, oz by him the ſatd A accep- 


ted, the executoas o adminiftrato;s of the ſaid A B ſhall upan requeſt give ſuffi» 
tient warrant ſoz the arknowledging ol ſatisſadion of recoꝛd upon the ſatd Jung : 
ment. and in the mean time, that the ſaid A B, c as in the iaſ. 


RY 
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On a Recognizance to perform Covixants, and th: Defeaſance 


th, reofe 


This Indenture, &c. Whereas the ſaid CD ſtandeth bound fo the ſaid A B by 
one recognizanee bearing date, & c. and tnrolled in the b{gh Eourt of Chancery tn 
the ſumme of 40001. of good and lawful monp of Eaglind, te be peid to the 
ſaid A B at the dip limited and expzeſſed in the ſame, as by the faid RK ccognizance 
moꝛe at large appeareth. The ſaid A 6 foz him, bis executozs, &c. doth covenant 
and agree to and with the ſaid C D, his Executozs, & c. That if the fxiv CD, 
bis execntezs, & c. ds and ſhall well and. trulp obſer ve, ſullſill and keep all and ſingu- 
lar tte Covenants, Grants, Articles and agreements comp2tſed and ſpeeified in 
one pair of Indentures bearing date, & c. made between, & c. which on the part and 
behalt ot the ſaid C D his erecutozs are and onght to bs obſerved and done accozding 
to ths true meaning thereof, That the ſaid Recognizance ſha{l be utterly void and 


of none effec, 
An i ber to be ſame purpoſe with the Defea ſauce. 


This Indenture. %c. Between H H of L Jnholder of the one parfy, and SS of 
London Gent. of the ofher party, W it neſſeth, Chat whereas the ſaid H H at the 
infkance and requeſt of the ſaid SS, and fog his cauſe, together with the ſald $S, in 
and by one Recognizance bearing date, & e. knowledged to be inrolled in the Court 
ol Chancery, became bound unto IS of P in tde County of S Eſq; in the ſum of 
1700 |. of, & c. as in and by the ſame Recognizance doth and map appear. 

And whereas alſo by one Indenture bearing date, &. made between the faid 
SS and HH onthe one party, and the ſatd TS on the other party, Witneſſeth, 
Chat whereas a marriage was then intended (and now is ſolemntzed) between the 
ſaid SS and ES the Diſter of the ſaid IS, and foz the ſetling of a competent and 
ſafffetent Jointure foz the better maintenance and living of the ſald E, il ſhe happen 
to ſarviv2 and ober live the ſaid S Sand that ſome ap and Eſtate might be had to 
their Heirs of the ſald s on the Body of the ſaid E lawfalip to be begotten. The ſald 
SS and the (ifd H H at the inſtance and requeſt of the ſafd SS, together with the 
ſald 8 foz themſelves and either of them, their and either of their Heir s, executezs 
and admintfratozs, and everp of them, did covenant, pꝛomiſe and grant to and 
with the ſaid T'S His heirs and afCigns by the ſaid Indenture, That the ſafd SS 
and H H oz one of them, their oz one of their Heirs oꝛ 3 Cigns, ſhajl and will with- 
in four pears next enſuing the date of the ſaid Indenlure, well and ſuſticiently con- 
bep and aſlure, 03 cauſe and pꝛocure to be well and ſafficienfly conveyed and aſ- 

red, Lands, Tenements and wereditaments within the Realm of England, of 
the clear pearly value of 100), bp the pear, ovcr and above all and every yearly 
charges, deductions and repztzes, clearly acquitted and diſcharged of all Titles, 
Troubles and Incumbzances to the ſaid E during her life, and after her death to the 
nſe of the laid SS, and the Heirs of his body of the laid E lawſallp to be begoiten, 
and foz default of ſuch 3 ſſue to theheirs and aCians of the ſald S foz ever, and thaf 
the perſon and perſons which ſhall fe convey and aſſure the aid Lands, tenements 
and hereditaments, (hail be at the time of the convepance t 5creof lawfally, rightly 
and abſolutely ſciſed of the fals Lands, fenements and bereditaments, in manner 
and fozm as aſo;cſaid to be conbepcd, of a good and perfen & ſtate in the Lam in 

ceſtmyle 
of And ther the laid ss and HH fog themſelves and eſther of them, their and 
every of their beirs and aſiigns dio covenant, pꝛomiſe and grant to and wild the 
laid T $ his betrs and alligns by the ſaſd Indenture, that ik the ſain 858 (hall 
deceaſe within the ſafd four years, and befoze ſuch 2 flurance had and made, that 
then the exccatozs 02 adminiſtratozs of the ſaid SS hail from the dap of the death 
of the ſald $ unttli ſuch #Carance as afszeſafd tail be made, well and truly pay oz 
cauſe to be patd nato the ſafd E, if ſhe be libing, and if the be deceaſed fo ſuch Chil- 
dꝛen as ſhall be in the mean time begetten on her body and then living, one pearly 
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Covenant © 
ſave harmleſs gether wilh him and one I G, by ons recogntzanc? of the date above witten, kuow- 


from a ſtarure- ſenged in the Kings Pajeſties high Court of Chancery, ftandeth bound to 
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Rent of 100 l. by the year of lawwfal mony of England, at four Feaffs oz Terms 
in the pear; that is to ſap, at the Feaſt of the Annuncution, &c. the Nativicy,&c. 
St. Michael, 8c, the Birth, &c. oz within twenty daps next after every of the 
ſame Feaſts, by even poꝛtions the fir} paiment thereof to begin at ſuch ofthe ſame 
Fealt9as ſhall next enſue the deceaſe of the ſaid S 5. | | | 

And whereas alſo by the ſame Indenture it was corenanfed and agreed between 
the ſatd parties. And the laid T S. fo himſelf, bis Þeirs, Erecutozs nd Sdmint- 
ſtrato3s, and every of them, did covenant, pꝛomiſe ond grant to and with the fatd 
Ss and HH their Heirs and aigns by the ſaid Judenture, that if ths fed S 8 and 
HH their 9eirs, Executozs and à dminiſtratozs, and everp cf them, do and ſhall 
well and truly obſerve,perfo:m fulfill and keep all and every the Covenauts Grants 
Artieles and 3greements in the ſaid Indentures contained, which on his z 
their part and behalt are oʒ ought to be obſer ded and kept, accozding to the tenoz, 
pur poꝛt an true meaning of the ſaid Indenture, that then tho ſaid recogntzance ſhall 
be vold, fruſtrate and of none eſtect, and a Uacat ente red upon recozd thereof; any 
thing in the ſafd Indenture to the contrary notwithftanding ; oth:rw!l? the ſame to 


fand and abide in full fozce and ſtrengib, as by the (afd Andenture at large doth and 


map appear. 
| — whereas allo the ſaid. SS in and by one other recogntzance bearing date the 
ſaid, 8c. knowledged to be enrolled in the Court of Chancery, became bound unto 
the laid N H in the ſum ol 1860 |. of, &c. as in and by the laid recognizance it doth 
and map appear. | | | 
Now it ts covenanted and agreed between the ſaid parties to theſe pzeſents, 
and the ſaid N H foz himſelf, his heirs, execntozs and. adminiſtratozs, and every 
of them; doth covenant, pzomiſe and grant to and with the ſaid- 8 S his Heirs and 
Aſſigns by theſe pzeſents, That if the faid S S bis befrs, executozs and admint- 
ſtratozs, 02 any of them, do and ſhall well and truly obſerve, perfozm, falftit and 
keep all and every the Covenants, grants, Irticles and agreements contained in 
tus ſatd recited Judenture, which on the parts and behalf of the ſaid SS and HH oz 
efther of them are oz onght to be obſerved and kept accozding to the tenour, pur- 
pozt and true meaning of the ſaid recited Indentare, and thereby do acquit, dif- 
charge; and at all times hereafter ſave harmleſs the: ſaid HH, his beirs, Erecy- 
tozs and Adminiltratozs, and every of them, of and from the ſatd recited Recog- 
nizance of 1700 l. and of and fromthe ſaid Covenants contained in the ſaid recited 
Indenture, that then the ſafd recognizance of 1800 |. acknowledged by the ſald S $ 
to the laid HH ſhall be votd, fruſtrate and of none effec, and a Wacat entred upon 
the —_— thereof, 03 otherwiſe the ſame to ſtand and abide tn kal fozce and ſtrength. 
In witnels, &c, 


@hbat whereas the ſaid C D at the requeſt and ſoʒ the Debt of the {:id A, B, tos 


AW in a 100 l. with condition fo2 the patment of 501, of, &c. the laſt dap of June 
next enſaing the date above wzitten, it the ſaid A W and A her daughter oz either 
ofthem ſhall be then living at the now dwelling houſe of R B, Notarp at the Royal 
Exchange in London, as by the fatd recognizance map moze at large appear. At 
therefoze the ſaid AB his, & c. do conſent, &c. to the ſaid A W oz A their, &c. the 
ſafdſum of 50 l, & e. upon the ſatd laſt day of Junenert enſuing at the place afozeſatd, 
it the ſaid A W. oz A 63 either of them ſhall be then living, in fail diſcharge of the 
ſafd recognizancs. | 


The Aſſignment of a Statute. 


This Indenture, &c. witnefſeth, That whereas W H, & c. bp a certain Sfatule 

02 recognizance bearing date, &c. recognized and ſealed befoze Tir R C Knight, 

then Lozd Chief Juſtice of England accozding tothe fozm of the Statate late made 

and pzovided foz the recovery of Debts, became bound to the fats W C tn the ſam 
of 100}, of lawfnil,8c. patable as by the ſato Kecognizance may moze plainip ap- 
pear. 
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pear. The ſaid \V C fo2 divers good conſlderations him thereunto moving, doth by 


theſe pꝛeſents gtbe, grant, aliene, aUign and ſet oder unto the ſatd RS his cFery- © 


tozs, A dminiſtratoʒs and Alligns to his and their own pzoper uſe and behoof fo; 
ober, the ſaid Recognizance and the Debt and Dufp therein contained, and all and 
every the Executton, wenefif, © fate and Intereſt that map be had, obtained oz 
gotten by reaſon of the ſaid gecognizance, oz any execution ſued out, 23 to be ſued 
out tereof, ec. 


The Aſſigum:nt of a Recognizances 


Tais Iadenture, &c. Between IL of, gc. and 8 M of, gc. Witneſſeth That where- 
as D of, #c, by one Writing oꝛ Recognizance bearing date, cc. taken and ac- 
knawledged befoze one of the 6z3dinary Paſtersof his Pajeſtles Þigh Court of 
Chancery, became bound to the ſafd IL in. the ſam of 200 1. of lawſul, 4c. foz the 
paimeant of 102 l. of (fie monp on the 26 dap of April then next enſaing, as by the 
latd waiting oz Kecognizance and the condition thereof meze plainly appcareth; 
which ſaid ſum of 102 l. was not paid, noz anp parcel thereof. was paid to the ſaid 
IL oz bis aſſigns, at noz befoze he 26 dap of April, noz at any time ſince; by 
means whereof the ſatd Recogniʒance became, and now is, and ſtandeth abſelute ly 
without condition, and in tali fozce and ſtrength in the Law. 


Another for a Statute. 


This Indenture, & c. Witneſſeth, Mhereas W Bot, ec. by bis ccognizance oz 
Wettiag obligatozp bearing date, Cc. taken and acknowledged befoze, st. then Kozd 
Chief Juſtice of the Common Bench at Weltminſter, accozding to the fozm of the 
Statate in that caſe made and pzovided, did become bound to the ſaid RM in 200 
Marks of-lawſul, ac to habe been paid now long ſince, as by the ſaid Recognizancs 
appeareth. The ſaid RM foz good and ſpecial cauſes and conſiderations him mo- 
bing, bath given, granted, and delivered, and by theſe pzeſents doth clearlp and ab- 
ſolately give and grant anto the ſatd 1G the lat Becognizance oz waiting obli- 
gatozy, with all Fozfeitures, Commodities and Advantages thereof,oz thereby to 
hs had oz ta ken. 


Or thus; Of a Statute to perform Covenants. 


This Indeature, &c between VB, &ce. and G T, &c. Witneſſeth, That whereas 
I C, &c [recite the Jndenture and Covenants] and whereas alſo the ſatd IC by 
bis Recognizance doth ſtand bound to the ſaid V 3 in the ſum of 100 l. of lawfal, &c. 
. fo: the perſozmance of ail and ſingular. the Cobenants, Gzants, articles, Clauſes, 
Sentences and Agreements ſpecified in the ſaid fozmer Indenture, on the part of the 
ſaid LC his heirs, exrecu:ozs. adminiftratozs and aſſigns fo beperiozmed, as by 
the ſaid Kecogntzance remaining of Recogd befoze our Sovereign Lozd the King in 
bis Court at Weſtminſter, commonlp called the Kings Bench, and the Condition 
thereof moze plainly and at large doth and map appear. Now the ſaid VB foz very 
good and reaſonable conſideration him thereunto moving, hath granted, aſſignes 
and ſet over unto the ſaid1 G his executozs, admintſtratozs and aſſigns, as well 
the lad Recogntzance and ſum of monp therein ſpecified, as allo all and ſingular 
Fozfeitures, . Recoveries, advantages and Tommodiites whatſoever, wbich at anp 
time cm 63 map be lawfuily bad oz taken, bp reaſon o; means of the ſaid Recog- 
nt5ance, oz of anp Judgment thereupon giben oz lo be given, oz ok any execution 
thereof to be had. 


Another of divers Statites, 


This Indeature, &c. Between VB, &c,andG T, &c. That whereas I C and 
AB bp one Statutt-taple ozBecognizance pꝛovided foz Gecoverp of Debts taken, 


recognized and ſealed befozo, & c. Ehiel Jullice of England, Ces in the _— of 
All» 
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Chancery] bearing date, c. are and tand boun d fo the ſaid VB in, &c. to be paid, 
&c,| 03 at a dap now paſt in the ſaid Statute oz Kecognizance ſpecified, as by the 
fame moze at large map appear. ] Ind whereas allo one D H of, &c. and B N of,&c, 
ate and ſfand d ts the ſatd V B in the ſum of, &c. bp another Statute cf the 
Staple o2 recognizance, pzovided foz the recovery of Debts, taken, 8c.bearing date, 
ac. as by the ſame laſt named Statute may appear. And where the ſaid VB is 
indebted to the ſald G T, vc. And ko the end ihe ſaid & T his Trecatozs and 3dmi- 
niſtratoꝛs map be the moze afſared thereof, the ſaid V B hath at this time delivered 
the ſaid two @fatutes oz Kecognizances unto the (ald G 7. Now the ſaid VB ifoz 
the conſideration afozeſatd bath granted, aſſigned and ſet ober, and by theſe pzeſents 
voth grant, aTign, (xc. as well the ſald reeognizances and ſeberal ſums of monp 
therein ſpecified, as alſo, ec. as in the lait. | 
And where fince the acknowledging of the latd recogntzance the ſafo VB hath 
ſued out two wzits of Scire facias, and hath Judgment againſt the ſaid IC and 
AB in the ſaid Conrt of Chancery at Weſtminſter, upon the ſatd recognizance, as 
bp the laid Judgment remaining ofrecozd in the fafo Court of Chancery appear- 
eth. Now, ec, hath granted, ac. the ſatd recognizance, vc. together with the (a5 
Judgment thereupon given, with all ſach benefit, advantage andcommodity, and 
ſums of mony which the ſaid V B, bis execut oʒs oz adminifratozs, oz anp of them 
map 92 can, might, ſhould oz ought to habe, recover, receive, take, oz in execution 
— by fozce oʒ means of the laid recognizance, judgment and execution, oz any 
of them. 
Letter of at. And to theſe and ſach like aſſignments of Stafutes and recognizances, it will 
torney to de be neceſſary oꝛ convenient to add ſuch lie Þ3oviſos, Clanſes and Cobenants as 
mand and ſue axe theſe that follow, viz. And the fatd V B [| the Conuſee] doth by theſe pzeſents 
for che mon). make, ozdain, conſtitute and put in the place and places of him the ſatd VB his 
executozs and adminiffratozs, and ot every ef them the ſatd G T [the Afſignee] 
bis executozs, adminiffrate:s and aſſigns, and every of them, the true, lawſuit 
and irrevocable 3ttoznep and A ttozneps of him the ſatd G T his erecutoas and 
mini ſtratezs and ofeverp of them fo him and them, and in his oz their names 
to ask, levy, recover and receive ofthe ſaid 1 C and A B their oz bis heirs, exe- 
cuto2s oz adminiffrato2s and every of them, the ſaid ſam of 100 l. contained in 
the ſafd recognizance, and everp part thereof, and alſo to ſue execution of the ſaid 
recognizance. And alſo the ſaid VB foz him, bis executozs and adminiftratozs, 
doth by theſe pzeſents give power and aut hozity to the ſaid G T, his execatozs, ad- 
miniſtratozs and aſſigns, and eberp of them, fog and in the name and names of the 
ſato G T his exetutoꝛs and adminiſtratozs and every of them, to doe, cauſe and pꝛo- 
ture to be done all and every ad and ads, thing and things, that is oz are to be 
done, oz that map be done foz, in oꝛ about the ſuing out of execution upon the ſaid 
recognizance, oz fo2 oz touching the obtaining oz getting of the dent and duty there. 
in contained, and ebery oz any part thereof, in as large, ample and beneficfal man» 
That the Re. ner as theſame may bs done in 03 by the law. 
copvizanceis And that the ſaid recognizance now is, and ſtandeth clearly fozfeited in the Law 
ſorteit. to the ſaid VB. 
— the Al. And that he the ſaid V B his erecutozs and adminiſtratoꝛs and every of them ſhall 
— — and will from hencefozth permit and ſaffer that the ſaid G T, his executozs, admi- 
© niffratozs, Subſtitutes and 'afſ{gns, at their own coffs and charges, may from 
ttme to time ſue and pꝛoſecute in the name and names of the ſaid V G bis executo2s 
and adminiffratozs, all and all manner ot wit and wzits, Pzoceſs, Extents,Suits, 
Judgments and © xecutfons whatſoever, which may be lawfully had, ſued oz p36» 
ſecuted foz 02 by reaſon of the ſafd recogn(zance, eftber againft the ſald 1 C and 
A B, D Hand B N, bis heirs executezs 03 adminiftratozs, oz againſt anp other 
13 perſon oꝛ perſons, their Goods, Chattels, Lands oz Tenements, oz any of them. 
the Letter of And that the laid & T, his Erecutozs and adminiſtratoꝭs, and every of them, 
Atto ney. Hall and will trom time to time, and at all times hereafter, without fraud, guile, de- 
cefpt, let oz inter ruption, ſuſfer the (afd Letter of atfoznep, and the power and 
anthozity given 62 limited by theſe pꝛeſents fo ſtand and continne in fall fozce, 
ffrength and effec, withont any revocation oꝛ diſannulling thereof, either diredly oz 
indiredlp. and 
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And that the fad V B, oz any other by his means, conſent oz, anthozity, af any 
time heretoloze hath not done oz allented un o. And that he, bis Execufo:s, 3dm.- Not to di 


niſtratozs 02.3 ſigns; o other, by bis 92 their means, conſent gz} zocurement,© - "ge — 


lb all not at any time hereafier, wit ou the conſent and agreement ofthe ſald G T, impeach ir 
his executoꝛs, adminiſtracgzs oz ailigns,. ficl thereanto to be had in waiting under ; 
bis and their hand and ſeal oz hinds and Deals, dos and conſent unto any. ag 
o? thing whatſoever w3ereby the ſat> recognzance oz debt therein contained, oz a- 
nb part therco?, -02 any Execution, Dait, Senefic, Eſtate oz Intereſt, that is, 
ſhall 0zmsp be had, oz ſued upon, oz by reaſon of the ſame recognizance in anp wile, 
is, ſhall oʒ may be made void, barred, releaſed oz d{icyarged, hindred 02 incumbzcd; 
other then foz one gil gnment over of the laid Statates and a Letter of Attcznep 
heretofoze made by him the latd V B, foz the ſuing out of execution upon the laid 
Statutes oz recognizances, which is menttoned and intended not to be any b:eacy 
ofanp Covenant, Baan o2 pꝛomiſe in thele pꝛeſents to be contafned, | 
and that the ſaid G T, bis executozs adminiſtratozs_ind aſſigns, and cv:ry Of the af 
them, ſhall oꝛ map, by foꝛte of theſe pꝛeſents, lawfalty agk, lenp, recober, receive 3 oe 3 
and en jop, the fats ſeveral ſums of, :. vnd every partelthereoſ, to his and their own ceive the Debrs 
pioper uſe and bchoo”, without let oz interruption ot the ſaid VC, his executozs, to his own uſe, 
adminiſtratoꝛs oz-aſſtans, oz any of them; and witbont any account. ez cther 
thing,,'of o: foz the ſawe oz anp part tbercot, to be ꝑielded oʒ demandey to oz by him 
02 anyof'th2m. And that all Suits, Extents and Executions, Eſtate and Intereſt, 
to be had 03 pꝛoſecuted oz obtained upon, oz bp reaſou of the ſatd recogntzance, ſha'i 
be and my be had, taken and enjoped to and by the faid & T, his executozs and aſ- 
ſigna, ta his and their own pꝛoper uſe, benefit and beyaof, not withifandtag any ad 
oz thing done oꝛ to be done by bim the laid VB, hts'crecatozs oz abminiſtratozs, o. 
ther then what befoge are fn theſe pzeſents exeepted and ozepꝛiſed. Aha: 3 | 
And allo that the laid G T, his erecutozs, admtniſtratozs and afſighs, and cbe- That he .c 
yp of them, ſhall and may trom time to time, and at all times hereaſfer, at his and ſignce may ſve, 
their wiſl-itberty and pleaſure, and at bis and their Ccft3 and Charges in the upon ir a5 he 
law, have, take and ſue dut all and all manner oflawfull acions, ſuits, wits, pꝛo- Pleaſech. 
ceſs, executions, petitions and demands woatloe ver by and upon the ſald Recog- 
nizances oz either of them, in the name of him the ſaid V B. his executozs and ad. 
miniErafo2s, and every ot them, againſt ali and e very perſon and perſons. what ſo- 
ever, chatgeable oz to de charged by fozce of the ſato Recognizances oz either of 
them inanp manner whatloe ver. R * to 5 
And furthcr, That the ſatd V5, his eretutozs and adminiffratozs, and every of 
them, wall and will at all times hereafter, and from time to time, and at the like 
colts and charges ofthe ſato G T, his erecutoꝛs, adminiffratozs and aſſigns, abow 
jaltifte and maintain with effec all and every ſuch adtons, ſuits, wzits, r zoteſſes, 
executtons and demands whatſoe ver, which he the lald G T, bis executozs, avmt- 
niſtratozs and aſſigns, oz any of them, thall have oz ſue ont in the name ol him 
the lad VB, his executoꝛs and asmintſtratoꝛs, oz any of them, by, upon oz by rea- 
fon of the ſald recogntzances oꝛ either of them, witdout non -ſuing, diſavowing,dtl- 
continuing, withdzawing oz diſcharging of the ſame'o2 any of them, unlels the ſame 
de by and with the ſpectal aſſent, conſent and agreement of the ſatd GT, bis ere» 
cutoꝛs ofadminiftratozs, in that behatt fr ſt had and obtained in Writtng under his 
oz their hand and ical;o3 hands and ſeals. To" a 
And mozeover, that the ſaid V B, his executo29 and adminiffrato:s upon any For further 
reaſonabie requeſt; and at the coſts and charges in law of the ſaſd G T, his ercct's mer of 
toꝛs, adminiftratoz#and affigns, and every of them ſhalland will make unto bim 
and them fach other farther good and ſufficient Letter of Jttozyp oz Letters of at- 
foznp, aſſurance and aſſurances, as he oz they, bis oz their councel fhall think meet 
and convenient fo; oꝛ touching the ſatd recogntzances oz eitheꝛ of them, o2 any thing 
that Hall e may be had 03 obtained by reaſon oy means thereof, oz by reaſon of any 
ertent oz execution therenpon to be ſued. Ky Y Tre Not ro hinder | 
And that t je ſafo G T. doth fog him, ac. covenant fo and with the ſaid. VB, &c. the Suit of the 
That it tbe ſato G T, bis executozs oz adminiſtratozs, ſhall at any time here aft gace. 
after commence any Suit againſt any perſon oꝛ perſons foz oz concerning the ſaid 
44 Sta- 


ſhall retajn the 
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Statutes oz Recognizances, oz either of them, in the name of the ſafd VB, his ex⸗ 
ecutozs oꝛ adminiffratozs, and ſhall happen in any of the (aid Suits to be non · ſuite 
oz otherwiſe barred, oz anp ozder, ſentevce 62 judgment tobe had oz taken, ſo that 
any Coſts of uit, oz Dammages; oz ſums of mony, oz other recompence ſhall be 
adjudc ed, awarded, decreedoz ozdered again the ſaid V B his executozs and aſ- 
ſigns; in and upon the ſame, without any willing Aa vone oz to be done by the lad 
VB. his executozs oz adminiftratozs, that then the ſafd G T, his ereeutozs, gc. 
ſball and will bear and pay and diicharge the ſame, oz ot zerwiſe ſave harmleſs the 
ſaid VB, his heirs, erccn:028 and admintſtratozs, ott and from all ſuch c oſts of 
Dutt, Charges, Sum s of money, Dammages oz other Kecomp nces asl ſhall be in 
anp ſuch Suit awarded, ozdercd, judged oz decreed againſt the laid V B, vis execu · 
to25 oꝛ adminiſtrato: s, foz 03 concerning the [fd Statutes oz Recogntzances, oz 
either of them, anp thing tn theſe pzeſents contained to the contrary thereof in ane 

wile not withſtanding. Tk | 
Oz has; after the recital and grant of it thus; And farther, the (ad G , 
doth by theſe pꝛelents foz him, his executozs, ic ozdain, conflifute, and in hig 
ce put and appoint the ſaid V B, during the natural life of the ſaſo VB, andthe 
executoꝛs of the (afd.V B, after bis deceale, to be bis true andlawſul attognep irre- 
vocable foz him, and in the name of vim the ſaid G T during bis life and of the ere- 
cutozs of him the ſaid G T, after bis deceaſe to ask, demand, receive, recover, and 
in executton to take, ledy and habe of and agatnit the lad & B, the erecutozs and 
3 dminiſtratozs of the fatd G B. oz any of them, ail az any of the ſatd ſummes of 
monp menttoned, contained oz ſprecifled in the ſaid Recogntzance, and all and eve- 
ty ſuch Sum and Sums of monep as is alreadp recovered 63 map ariſe, grow 
due 0; pa table apon, v3 bp reaſon of tho ſald Becogatzance and Judgment, oz anp of 
them, and erecution oz executions, in the name ot the ſaid GT, his executozs, gc. 
upon the ſafd Recogntzance, and Judgment thereupon given at the coſts and char. 
ges of the ſaid VB, his execacozs, ic. to have, take, ſue fozih and leby. Ind. all 
luch Summ oz Summs of mon as ſbhall oʒ map be bad, taken, recovered oz levies 
uoon 02 by reaſon of the ſaid Kecogntzance, and Judgment thereupon given, oz 
etther of them to receive, perceive, have and netain to the pzoper uſe and behoof of 
the laid VB, bis crecatozs, gc without anp Account oz other thing thereof piety» 
ing, rend ing oz paping unto the laid G T, his executozs, gc. and in default of pat- 
ment of all oz any part of the ſaid ſum oz ſums of monp mentioned in the ſaid Re- 
'cogni(3ance, to arreſt, ſue 03 implead, oz execution to take againſt the beirs, ere- 
tutoꝛs 63 admintftratozs of the ſaid G B, 03 any of them, upon the ſald Recogut* 
zance oꝛ Judgment, oz upon either of them, in any lawłull Adion, 3ctons, Suit 
oz Suits, Plaint oz Plaints in anp Court oz Courts of the King in England foz 
and in the name of the ſaid G 7, his executozs oz adminiſtratozs, and Judgment 
and Execution thereupon to take and have: Ind Attoany and 3ttozniſes, foz,tu and 
cor terning the po ꝛemiſtes 03 anp part thereof, foz oz tn the name of the ſaid GT bis 
Gxecutozs, gc. to make, conſtitute, ozdain and appoint ; and thea allo at their 
wil and pleaſure to alter, revoke, change and remove. Ind farther, To make, da 
execute and commit, oz cauſe to be made, done, executed and committed in the name 
of the ſatd G T, his executozs, ic. all and every matter and thing, ad anb ads 
whaiſoe ver meet, neceCarp, expedient 03 convenient ſoz the recoberp, lovping, ba- 
bing, oz execution, making, taking 03 ba bing of all oz any ofthe @umms of meng 
menttoned oz contained in the ſald Vecognizanceand Judgment thercupun given, 
92 either of them, and all and Singular ſuch Summ and umms ofmeny, oz other 
thing, as he the ſaid V B, bis @ xecuioza, ic. ſhall by reaſon of the ſaid Becognizance 
o2 Judgment o2 Execution thereupon to be had 62 made oz taken, habe, take, lep oz 
xecover in the name of the (aid & T, his execatozs, ac. And that it ſhall and may 
belawfull to and foz the (aid. VB. bis cxecutozs and adminiffratozs, foz- ever ta 
reiain, keep and enj op to his and their own uſe and behoof, all ſuch monp,pyofit cv 
advantage that he oʒ they ſhall by any means whatſoever uſed by him as-alozeſary 
foz the recovery of the ſaid Debt due by the ſam Recognizance 03 Judgment hav 
thereapon, withoat any account oz other thing thereſoze to be pielded, readzop vz 
giben. Ind that ihe (aid & I, bis executogs, ic and vvery of them, (hall — 

| | 
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will ratiſte, allow and confirm all and whatſoever the ſaty V. B. his Execuſoꝛs, ac. 


ſhall oꝛ may lawfully do and execute in and about the pꝛemiſſes, foz the gaining and 
obtaining of the laid debt, due by the ſaid Recognizance oz Judgement thereupon 


Had. It is uſual to adde theſe things alſo. 2 Covenant that the ACianoz haty 


done no act oz thing, noz that he; his Heirs, Executozs, cc. ſball do oz cauſe to be 
done anp act, ic. whereby the 2 flignee, ac. ſhall be hindzed of the recovery 02 re⸗ 
ceipt ot the Summe oz Summes due upon the Recognizance oꝛ Judgment tyeres 


upon had. And that the IKfgnoz, tc. upon requeſt, and at the coſts and & har- 
ges in Law of the à flignee, will do any act, thing, oz device in Law, neceſſarꝑ 
{oz the recovcrp of the Sum oꝛ Sums ot money contained in the recognt3ance, cc. 
And that the 3Tignoz ſhall not revoke the Letter of Attoznep, noz do any thing 


whereby to fruſtrate the ſame. But ſhall avow everp thing ther ein contained, and 


all acts and things done by the Aſſignoz, qc. by reaſon of the recognizance of Judg- 
ment thereupon, ; 


An Aſſignment of the Exeeution of a Statut-. 


This Indenture, &c. Mheress J. W. the day, ic. by fach a wziting obligatozy, 


[recite the Statute] as by, ec may appear. Df patment of which 10 li. the ſaid J. 
pet hitherto hath made clear defauit, and hy reaſon thereof the ſaid T. H. bath ſued 
Grecutton upon the ſaſd waitin ovitostozp, and thereupon in due fozm of Law hath 
extended certain ours, Bulldinas, Lands and Tenements in O, in the County 
of O, of the yearly value 5!, 4c. whereof the ſato j, after the making and ſealing 
of the ſald wziting obligatozy, was ſetſed in his Demeſne as of Fee. All which ſaid 
Pouſes, ec. by vertue of the f8tng's Pajeffies wit of Libecate, bearing Teſte, &c. 
were delivered in execution foz the ſad Debt to the ſaid T H, on the 23 day, ct. to 
Sold to him and his Aſtigns as his Frese hold, until the ſame Debt, with bis Cofts 
and Dammages in that behalt ſuſtained thereupon, ſhould be fully ſatisfied, as by 
the wzit of the laid extent, and the wait of Liberate àfozeſatd, and by the Return 
of the ſame wzits, remaining ef Recozd in the High Court of Chancery moze at 
large will appear. Now the laid T H foz accrfaiv Sum of money, ec. bath aliened, 
bargained, giden and granted, and by theſe Pzeſenfs, doth. gc. unto the ſaid E. C. and 
his aigas,all the Infereft,Rigbf, Title, Term and E fate whatſoever, which the 
ſaid T H hath oz ongbt to have in oz to the ſaid Honſes, xc. mentioned in the wzit of 


Liberate. with all and ſingular the ir appurtenances (except only one parcel thereof 


extended at the pearlp value of, ac. being atenement in G afozeſaid, now oz late 
in the occupation of, xc. ) And the laid I H, foʒ the conſideration afozeſald doth by 
theſe P2cſcnts, give, grant, alien, bar gain and ſell to the ſain E C, as well all and 


- 


Grant of Wri- 


ſingular Pinuments and Tſpectalties concerning the ſaid Term Eſtate, Intereſt, rings. 


which the ſaid I H bath in the pzemiſſes, as alſo all the iNues, rents and p3ofits 
arffing, growing and coming ol and from all the ſafo Youlſes, Butldings, Lands and 
tenements mentioned in the ſaid w2tt of Liberate (except only befoze excepted) 
fince the ſaid 23 day of, ec. until the time of the enſealing and delivery of theſe pze- 
ſents; To have and to hold ali the ſaid Bonſes,)Buildings, Lands 4 Tenements,and 
all other the pꝛemiſſes with their appurtenances, aud ali the ſaid E ſtate and In- 
tereſt of the (afo T H, of and in the ſame (except be koze excepted) to the ſatd E T 
and his I igns,fo2 and during all \nch eſtate, Term and Intereſt as the ſaid T by 
fozce 03 virtue cf the ſaid w2i:'s of Extent and Li berate and Execution of the ſame, 
and returns thereof, oz otherwꝛiſe hath, oz map oz ought to have in the befoze-bar» 
gained pzemiſſes now to come. And the ſald T doth covenant, c. That the ſaid hon- 
ſes, ct · (except befoze excepted) now and at the enſealing,zc- ſtand and be, and from 
thencefozth ſhall remain, continue and abide unto the ſaid C,xc. clearly and freelp ere- 
nerated and diſcharged, #c.of and from all and ſingalar fozmer Sales,Gzants,Lea- 
ſes, Releaſcs, Charges and other Incumbꝛances whatſoever by the ſaid T hereto- 
fozo made, done oꝛ agreed unto, oz bp the ſame T to be made, done oz agreed unto at 
any time herealter, contrary to the true meaning of theſe Pzeſents. 


Doo CHAP- 
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What it is. 


The kind of it 


of ir. 


/ 


Of an Uſurious Contract by Fine, &c. 


CHAP, VII. 


Purchaſors, &c. 


Chap. 


Uſury, and fraudulent Conveyances, to deceive 


a Fine, Kecoverp, Bargain and Dale, oz Statute, notwithſtanding the 


W E have in our fozmer Treatiſes of this Wozk let fall thus much, That 


great regard the Law hath of them, pet when they are made tnſtrumen- 
tal, and uſed in purſuance of an illegal as of an Uſurious Contran, oz of a frau- 
dulent Convepance to decetbe urchaſoꝛs oꝛ Creditozs, that by this hey map loſe 
their ſtrength. and become void, oz (at the leaſt) votdable : At is needful therefoze 
we giveſome farther account of this, and that we do a little open the wocrine of 
fraudulent Convepances and A ſurious Contrads, ſo far fozth as it yath relation to 
common Aſſurances, the which we ſhall inſert into this ficſt Part: and firſt of 


all foz Aſurious Contraqs, 


VI — — 


Sect. 1. Vf Uſury, and an Uſurious Contrad. 


Oz the opening of this Que ſtion, we tall firſt lay doton the Statutes them. 


. (elves about it. Secondly, ſome general Rules concerning tt. 
ſpecial Caſes fo2 the Expltcation of the Statutes. Wut we ſhall firſt ſhew what it 
ts, and thekinds of tt. 


Thirdlp, ſome 


Uſary. U ura dicitur ab Ui & Are quia datur pro uſu Aris: it fs commodum 


certum quod proprer uſum rei mutatæ accipitur,.Cook5.70. Oz fi is a Contract 
upon the Loan of Ponep, oz ſoꝛ giving of day foz the fozbearance of Ponep, Debt 
oz Duty by way st Loan, Ch: biſance, Sbifts, Sales of Wares, oz other doings 


whatſoever, whether it be of Monep, &ozn, Meat, Apparel, Wares, oz the like: 


And of this there are two ſozts. 


There is a lawful oz at leaſt tolerated Uſarp, 


which ts the Þ2ofit taken foz the loan of any ſuch things accozding to the Law, 
which ts nows |. fo2 the fo2bcorance of 1001 fog apear; and ſo after that a 
Nate foꝛ a greater and leffcr lumme, and foz a longer oz ſboꝛter time accozdingip. 
poniſhment The puniſhment Whereof ("inter al a) ts, that all the a Curances and Convepances 
made foz tye binding of ft are void in Law, The unlawful and fozbidden Uſury is, 
where there ts taken direaly oz indlrealy fo2 loan of any Poney, Wares, Per⸗ 
chandiſe, oz other Commodtties u hatſoever, above the value afozelaid, viz. fir 
pounds fo} the fozbearance of an hundꝛed pounds foz a pear, and ſo af.er that rate 
foz a greater and lefſer ſun, and foꝛ a longer and thozter time. See the Statates 
of 12 C 2 21 J:c. 17. 39 Eliz. S, Plow. 28 2. and Cook 3 part inſt. chap.70, 

2. The Statutes in fozce againſt Uſurp arc 37 H. 8. chap.9. by which it was 
pꝛovided, bat none ſt ould ſel! bis Wares o2 Mcrchandiz:s to any, and within 
thzee months affcr buy the ſame again at a leſſer pzice, knowing them to be the 
ſame TT arcs 03 bp any.corupt Largzin of Wares, Poney, oz ether thing, oz 
by any Poz*gage of Land take in gaih 3 foz giving of paiment, ms2e then acco2ds 
ing to the Rate of 10 l. per centum foz one whole year, in pain to loſe the treblg 


ged, and to be impꝛiſoned during the King's pleaſure. 
and 13 Eliz.5.bp which it is pzovided, That all Bonde, Contracts and 3 ffurances 


upon Uſurp in lending oz doing any thing againſt 37 H S. thoujd be void. 
the Statute of 37 H. S. ſhall be conſtrued largely and ſlrong iy againſt 


vue of the Mares oz Poneꝝ lo put fozth, oz of the Pzofi:'s ot ſuch Land moztga- 


2, That 
the party 
oitending 


SFect.2. Of an A furious Contract by Fine, GC. 


offending by way oz device directly oz indirecly. 3. That he that takes no moze 

then after ths Bate of 10 l. per centum, oz leſs, ſhall only fozfeit the Intereſt. 
4. T hat this ad ſhall not extend fo any Allowances oz Payments fo: the finding 
of Dzphans accoꝛding to the anctent Rates of London, oz of any other City 
where oꝛder is taken foz their Cuſtody and Goods as in London, And foz the 
continuance of this Statute, ſee Dyer 376. 

21 Jac. 17. by which it is pzovided, That none upon any Contract all directly 
oz indiredly take fo; the Loan of money, oz other Commodittes, above 8 |. per 
centum foz one whole year, in pain fo fozfeit the treble value of the Ponep, oz other 
things lent. 

12 Car.2. by which it is pzovided, That none upon any Contract ſhall diredly 
oz indirealy take foz the Loan of Boney, ozother Commodities, above 6 l. per 
centum fog one whole pear, in pain to fozfeit the treble value of the Monep, oz 
other things lent. All theſe Statutes are till in fozce. Jenk. Century 6. 


chap. 39 


— — 
— —ũ—ũ4H —— — — 


Section 2. 


E the expoſition of theſe Statutes take theſe rules. 
1. Chat Uſury is held to be againſt the Law of God, and diſallowed by our 
Law. Cook 3 part Inſt. chap.70. 


2. That an uſurious contract may be made up by a Fine, Recovery, Bargain, and. 
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Se, Statute oz Becognizance, as well as by Deeds oz Bonds; and tyen they 8 


will be votd of all them, of what kind ſoe ber they be. Cook 3. 80. wut a Judgment 


cannot be ſafd to be an uſurious contract, and ſo by plea avoided foz it. Adjudged Judgment, 


Middleton verſus Hall, Mich.39. 40 Eliz. B. R. Jenk. cent 6. caſe 39. Croo. 2. 507. 
Croo. 2.26. And it is ſaid alſo, that a Fine ſur conuſance de droit, which. ts a 
Fine executed, map not be avberred to be bp Collafion. 7 H. 4. 15. 12 H.4.16, 38 Ed. 
3- Pr. Gard. 74. But ſee the contrary in Cook 3. Fermors caſe. See Sect. 3. 
cale 12+ 
3. That wherethe contract is uſurious, albeit it be ſs made that the Statute may 
be avolded, pet it ſhall be a cozrupt bargatn, and within the Statute. Hil, 21 Jac.B.R, 
Stiles Regiſter 75. Foz it is the intent of the contract that makes makes it uſury 
and unlawfai : And therefozetfir be publickly agreed and made by contract, that 
the bozrower ſhall ſabe harmleſs the lender from an obligation, but there ts a pat- 
vate agreement that is uſurious, and this is made to clokg it; this will be within 
the Dtatute. So it there be a wager between two to habe 40 l. foz 20 l. and this 
be but a cloke 03 ſhiſt to evade this Dtatnte, this map be uſartons. Croo. 1. laſt publ- 
64330 44+ | 
4+ That whereever a man ſhall bg,chargeable within the Statute, there muſt be 
thele things. 1. Che perſons contract ing muſt be capable, of pears diſcovert, tc. 
oz elie it ſeems it will not be uſurp. Trin. 13 Car. B. R. 2. The contract muſt 
include a loan, there muſt be a lending in the caſe, and if muff be ſach a con» 
fract as wherein the party that parts with the money is by agreement to have his 
money again, and not to loſe his pzincipal monep. Ind therefaze it is a rule, that 
no ſuch cozrupt contract by uſurp is where the pꝛincipal is loſt, eſpectally if it be 
in a bargain of land, nnleſs it be in a cafe where by notozious circumſtances the 
contract doth appear cozrupt. Corſlets cafe, Paſch. 7 Jac: B. R. Brownl. 1 part, 
180. Croo.2. 252, Fountain and Grimes. And pet it one come to bozrow mo- 
nep, and the other ſatth, that he will not lend monep, but will ſell the Cozn, 
Lead 0z Tin , and give dap foz the payment of it at ſuch a rate, and this rate in 
truth dotb exceed 101. in the 100]. which was the rate then allowed by the 
Statutes; this is uſurp. Adjudged in Scaccario. Wicks's caſe. and it the ob» 
ligation be to ſave the Dbligee harmleſs from another obligation, and the firſt 
obligation is upon a loan of monep to pap the pzincipal, and 10 I. moze in the 
| 90 2 . 109 |, 
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incertainty. 


Of ax Uſurious Contract by Fine, &c. Chap.7. 


100 |. if tho daughter of the Plantitf ſo long live; this is uſurp, and the Plaintiff 
map plead it in avoidance of the firſt obligation. Trin. 40 Eliz. Bur ton and Dromer, 
Co. B. Moors Rep. cale 398. ie 

And pet if a man get a great bargain ot an annuifp, as foz 1001, to have 20 1. a 
pear foz 8 years, and another annuity of 20 J. a year foz 2 pears, if A, B, and C ſhall 
ſo long live; this is not uſurions. But ik luch a bargain be made upon a loan of 
money, it is otherwiſe. Cotterel and Harrington, Paſch. 6 Jac. Co. B. Jenk. cent. 6. 
caſe 39. Croo. 1. laſt publ. 642 | 

Il one loan 100 l. at Midiomer 1624, and foz this hath an annuity of 20 l. by the 
year, to begin at Michaelmaſs 1625, pzovided that if the Gzantee pay the 100 l. af 
Midſome. 1625, that the Gzant wall bs votd ; this is a plain bargain and parchaſe on 
a condition, and nouſury. a nd pet if in this caſe there be a pꝛivate agreement, that 
not withſtanding the condition the money ſhall not be paid, and this condition 
was put in to evade the Statute; this map bs uſurlous. Cook 5. 69. Burtons 
caſe. 2 | 
Ik one foz 1201. confrac with another foz 251, a pear foz two lives, and take 
Bond fo: it; this is a bargain, and no uſarious confract.Adjudged upon Demurrer. 
Croo. 2, Fountain and Giimes, Micha 8 ſac. B. R. page 252, 253+ and Croo. 
1. 26, 

5. That which ts taken muſt be faken directly : And therefoze if any thing bs 
given in the bie to a Bzoker, this will not be aſurtous, by Juſtice Bridgman, Hil, 
7 aC. 1 - . 

Pl The contract muſt be peremptozy and binding, and not at the election of him 
that hath the money to pay, oz not to pay ſo much: Foz where upon the contract 
oziginaily made the lender is not ſure of any benefit, but he doth ſecondarily hope foz 
ſome at the will and election of the bozrower onely; this will uot be uſurious and 
cozrupt. Cook 5.694 Croo, 2. 508. And pet if one deliver an hnadzed pounds 
wo2th of wares and no moze, and take an obligation with conditton to redeliver ths 
wares io him within the moneth, oz to pay 120 l. at the end of the pear ; this is 
ulurious, aud the à Curance foz it wiil be void. Bechers caſe. So if an obligation 
be taken foz patmeut of 100 l. at the end of the pear, if thzee perſons lo long live; 
if they itve to long it is uſury. Adjudged Co. B. Moors Rep. caſe 520, Croo. 
2.508, 

Ik one bozrow 100 l. and foz this mozfgage land oſ 8 J. a pear (when the uſe is at 
6 J. a pear) on condition that if the Boztgagee pap the monep ſuch a day at the 
years end, tbe effate to ceaſe; it is ſaid this is uſurious, Vnt if it be ou condition 
that ifhe pap the money befoꝛe the day, the eſtate to ceaſe, it is otherwiſe ; foz then 
hs map pap it as he will. Coi ſlets caſe, Paſch. 7 Jac. B. R. £02 this ts onelp a 
Securttp to the lender, and a penalty to the bozrower. Il one lend another 101. 
and take ſecurity by Siatute oz Obligation, that the bozrower at the years end 
call pap the lender 201. fog it; this is uſary, But if jt be agreed, that it be pay it 
not within the year, that then he walt pap him 20 J. it ſeems this is not uſurtous. 
Corſlets caſe, Paſch 7 Jac. B. R. \ 

7. That the contract muſt be coʒrupt in and at the time of the firſt making ofit; 
foz nothing done after wards can make it ſo. Thurſlies caſe, Hil. 7 Jac. Co. B. 
Browal, 1 part, 180. Sud therefo:e where a Deed is verfeciedupon the fir ſt con- 
tract, and this contract good, it map not be avoided by any ſubſequent agreement 
as uſurtous: But ik it be part of the oꝛiginal agreement, and made together, it 
map be all naught, and to avoidable. Biownl. 1 part, 191. Aud an uſurions re- 
cetot of moze, ff not contracied foz ai firſt, is not within the Statute. So if one bo3- 
row 1co |, after the rate of the Statute, and the bozrower do after pay all the 
uſe and part of the pzincipal within the peer, and the lender receive it, oz the 

lender ſu foz it within the pear ; thts is not uſury. Curia, Hil. 7 Jac, 5. R. 
And therefoze it is ſo where the oʒiginal contract is not uſurtous, it thall not make 
ft uſury in the lender to take his uſe befoze the pear is ended. Adjudged, Bulſtr. 
I part, 17. And pet if part ofthe contract be in wziting, and in that there is no 
cozruption, and part is ſecret, and therein is cozruption ; this may make all 
naught. Croo. 2, 253. Ind if the contract be, that he to whom the monep ts 

| tent 
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tent Gall give ſuch a ſumme foz the loan of the moncp, and this ſumme makes ff 
moze then ihe allowed rate, this will be an ulurieus contrag ab initio. Croo. 
1.20. 

8. That the conkract muſt be cle ar and certain, and not ca'nal end incertain, 
as to pay P5::ey at an incert ain time, oꝛ the like, but to pay the Poney at a certain 
time, oz enj dy land to à ti ne certain: oz tf will be fafy to be cogrupt, if that which is 
ſo cozruptip to be receives be to be paid at a time incertain, as cicra feſtum Paſ- 
chæ, àbout ſuch a feaſt. Broo. cct. 126. But if ihe gain to be made lie in the pꝛo⸗ 
fits of land. i. is i there be exceſs ia it, and the contract ts ſo made that the lender ts 
ſure of it; this mi be coꝛrupt as well ag where it is in monep. Lic- B oo. idem. 
And yet if 30 |. be ten: foz half a year to receive 33 1. if the Son of the Obligee be 
alive, if not 27 |. this is uſurp w ton the Statute. Cook 5.70. Moers Rep cate 520. 
the like ca'e Burton and Droman. Contract to have above 10 |. in the 100 J. if he 
tive to the end of the pear, and ſo u pon the like contingenctes. But if a Ship be to 
go to New-=:9.nd land (which map be in 8 moneths) aud the one doth deliver to the 
other 50 |. to pap 60 1. upon return ofthe Ship to Dartmouth; and ff the Ship by 
occaſion of leakage oz tem. ſt ſh ili not return from New-fonnd land to Dartmouth, 
then to pay 50 l. onely; and ifft never returned, then to pap nothing; this is not 
uſurp. 100. 2. 208, 209. : 

Il one foz 100. grant à rent oz leaſe fo2 20 pears of 100 l. a pear land; but it is 
agreed. that tf he take moze then is allo ed that the leale 03 grant ſba l be v id; it 
ſeen this is aot uſury. If one be ſeiſed of land in fee, and he agree with me to lend 
me 150 l. and ſoʒ repaiment that J (hall let him ſuch a Cloſe foz 60 years, to begin 
at toe end ot two pears, on conſt: fon that tfye pay the 150 l. at the end of 2 pears, 
the leafe to be void. And ſt is further agreed between us, that J, foz fozbearance 
tyereof foz the time, ſhall pap him 22 l. 10s, quarterly, il he live ſo long: he lends 
me the money and J by Fine aſſured the Annutty; and this was held to be an uſu - 
rious con ract, and thereſoze that che lame and the Aurances foz it were voto. 
Crob. 2. 507. Mich. 16 ac. B. R. Roberts and Tremain. But if the caſualty go to the 
Intereſt onelp, it map be a cozrupt contract. Croo. 2.50%. Sc Sect. 3. cale 1. Cook 5, 
68, 69. 5 : 

Ji one lend 100 |, fo: a pear, and fake 504. Intereſt af the end of fix months; tbis 
is not uſary, no moze then wyen one doth lend 100 |, foz a year, and iake the p30- 
fiis of a Pannoz wozth 10 J. a year, albeft he take the Pꝛoſiis every dap. Leonard 
3 part, 31 44 and 45 Eliz. Barn: and Woolrich, 

9. That the Cen. ract muſt o perłeded, and he muſt go thzongh with it, and 
fake what he hath agr. ed upon, and take it toz the lo in. And therefoze ffa Pozt- 
gage be of moze then pro Rats, but there is a Covenant in the Decd that the 
MPoztgagoz wall enjoy the & and till ge make default of payment this is not Alurp: 
And fo where he doth not take the Intereſt and P3ofitg of the Land both. And 
therefoze Alurp cannot be (as it ſeems) where there is a receit without a loan, 
oz a loan without a receit. Jenk- Cent. 6. ca e 39.7, 13. à no pet ſee Moors Rep 79. 
The Coniract and not the receit is material and iſſuable. Moor's Rep. caſe 790. 
Johnſon aud Clark. The Aſſue was taken quod corrupte agreatum fuic ts a good 
iſſue. Croo. 1. 360. 

In ſuch ltke caſes where a man doth not fake what he bath agreed upon, the law 
ſeems fo be rather, that the Contract and à ſſur ances will be votd : bat he ſhall not 
be pun{hed by the lreble value. And ſo held Trin. 13. Car. E. R. Sce Dyer 

67. | 
— Ik one come to another fo bo:row 500 1. ol him, and tell him be is unable 
fo pay it together, and therefoze deſires to pay it in twelve oz thirteen years, and 
offers fo: his kindneſs to give him 2co l. over and above, if ſo be he will let bim 
have it fo with the uſe of it: 3nd then they caſt the p2zincipal and the 2.0 l. in 
an Ynnuity, and at laſt agreed upon on annuitp of S0 l. per annum fog fourteen 
pears; this is an Uſurtous ontrack: and yet had the communication been of a 
Bergain onelp, and not of à loan, and of having the principal and aſe caſt to- 


getber, it had not been Uſury, albeit it were ſo unreaſonable, Croc. 2. 252. 
Gold-. and Browul. 1 part, Cotterel and Harrington's caſe, Cock 5. 69, 70. 
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If one take the Wſe appointed by the Statute, and in the ſame Contract at the ſame 
time put the bozrowed upon this, to fake a Leaſe from him of 4 Gzonnd wozth but 
101. a pear at 201, Bent foz 30 paars, this is Uſurious. Curia.Sander's caſe. B. R. 
11. The party to be damnifiedby the Contract muſt be pztby to the Contrac ; 
foz a coʒrupt Contract made between a Stranger and him fo which he is not pztby 
will not pꝛe judice him. Brownl. 1 part 85. And theretoze if one ow me 100 l. 
and we agree that he ſhall give me 30 J. foz the Loan of it a pear, and that he and 
Js ſhall give me Bond foz it: and J am indebted fo one C 100 |, and J and my 
Debtoz are bound to C to pay him the 1001. J ow him, he not being pꝛivp to our 
cozrupt Bargain; this Bond of 100 l. giben to him is good, Croo. 2. 32, 33. 
Bridgm. Rep. 1 12. Lane's Rep. 50. Trin. 2 jac. B. R. Ellis and Warnes, Moor's 
Rep. caſe 135. in Croo. 2. 32. And pet there it was agreed, That if a Stranger 
give Ponep to a Patron to pzeſent an Incumbent that knows nothing ol the Gift; 
that this ts Simonp by 31 Eliz. And ſo it was ſaid that it had been adjudged be- 
tween Roger and Baker. 
17. If J give to another 10 |. in hand, and he foz this gibes me an Obligation 
of 20 |, with condition that he ſhall pay me 10 l. at thaee months end, oz otherwiſe 
if he do got ſo, that he hall pap me 12 J. by 20s, a moneth foz a whole pear after 
the thzee moneihs ; this feems out of queſtion no uſurp. 4 
13. The advaniage that the party lending doth receive mult be in monep, land, 
03 moyeys woz ih, and not in ſecurity onely: Ind thereloze if one take a Poatgage 
and a Bond oz Covenant both at once foz the Intereſt, if the contract be ſo made, 
that he can receive the monep but once, Jenk. cent. 6, caſe 39, Noz ſhall it be ſaid 
to be uſary foz a man to takeany thing in the bie foz a pawn oz ſecurity onelp. Trin. 
13 Car, B. R. | 
J one moꝛtgage land foz 10 J. and it is moze wozth then the Intere ſt, and take a 
Bond foz the Jntereft of his money at 8 l. a pear: 3djuvged to be an uſurieus ton · 
trac, Mich. or Trin. 8 Car. B. R. Grifil and Wiechcot. And pat il in this caſe it 
be agreed. that the Feoffoz thall take the pꝛofits of the land, contra. And if in luch 
caſes the Feoffec do not take the pzotits, it ſhall be pʒeſumed he doth ſo, unleſs the 
rontratp be ſhewrd. Iden. | | 
If A upon tbe loan of roo |. by B enfeoff him to the uſe oł him and his heirs, pʒo- 
vided that if A pap the 100 l. at the years ond, that it ſhall be to the uſe of A and his 
heirs, and the land is of the value of 20 l. bp the pear ; if in this cale it be agreed that 
the Feoffee ſhall take the pzofits, this is uſury within the Statutes: But il it be 
agreed that the Fcoffoz ſhall take the p2ofits, then it is other wiſe. Mich. 4 Car. 
Ak one deltver wares fo another wozth 100 |. and take an obligation with a con: 


. 


dition to tedeliver them within a moneth, o2 to pay 120 1 af theendof the moneth, 


02 at the end of the peer; this con! taa is uſurious. Moors Rep. caſe 520. 

Ik an obligation be given to pay moze then the uſe at the end ok the pear, if thꝛee 
perſons ſhall live ſo jong, this is ulurious. Moors Rep. caſe 580. 

Il J lend one 100 i. ſoʒ two pears, to pap foz the loan of it 301. and it he pay the 
pꝛincipal at the pears end, then that he ſhall pay nothing foz the Intereſt, this is 
not uſary. Croo. 2. 508. So where one doth bozrow of me 6 l. and binds himſelk to 
pay it by a dap, and ił he do not ſo tbat rhen he ſhall pap me 101. fog the 6 |. this ts 
not uſury, but like to an obligation. Broo, oblig 79. 

14. If it be agreed betwern two, that foz 10 l. lent by one of them, he ſhall give 
fo the lender 20 J. foza pear; this is ulury. And pet ii J deliver to another 1001. 
and foz this he doth covenant to pap to ebery of my childzen now alive, and that 
yall be alive at the cndof 10 pears 80 l. J having then 5 daughters; this is not u- 
ſurp, but a caſuai bargain. But il it be to pay 400 l. at the end of 10 years, if any of 
my childꝛen be then alive, oꝛ at the end ol one oʒ two pears, if any of mp childzen be 
then alive; this will be uſury Croo 3.741.642,643- = 

15, That where the contrac is not uſurious, as in it (elf it is made, but by the 
miſtake ofthe Scrivencr oꝛ Clerk in the dꝛawing of it up it is made ſo; it ſeems 
this ſhall not hurt. Croo. 1. 360. Neviſon and Whalleys caſe, Trin. 14 Car. B. R. 
Croo. 2.677. 

16. That. he that is bound in a Counter-bond to his Suretp, may not — dil 

ar ge 
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charge of that plead that the firſt Obligation was made upon an Aſurious Con- 
trag. Adjudged, Robinſon verſus May. 39.40 Eliz B. R. 4 
17. If there be a W ayer between two to have 40 1. fo; 20 l. if J. S. be alibe ſuch 


a dap; this is no; Ulurp, but a Bargain. and no Lan: And pet ii in ſach a caſe the 


intent be to make a ſhitt oz cloak to avoſd the Statute, it map be Uſurp. So 
tk a condition be to ſave yarmleſs : But intentionally it is onlp a cloke ro cover 
a cozrupi Agreement made bet ween them, this map be Uſur tous and void. Ci oo. 
3.642.643. | | 

18. Chatif the Caſualty go to the Intereſt only, and not to the Pꝛintipal, it 
map be a co:rapt Contrada. Ci oO. 2.508. As if I fend 100 l. to habe 120 at the 
pears end upon a Caſualty; it the Caſualty go to the Intereſt only, and not 
co the Principal, it is Uſury 2 Bat if boch are in haz erd, then it is not N ſurp; 
As where one went to New. ound-Land and another lent him 100 J. fog a pear to 
viaual his Ship, and tt he returned with the Ship to have ſo many thouſand Fiſh, 
and erpꝛeſt at what Rate, which did much exceed the Intereſt allowed at that time; 
and ff ye did not return, that he would loſe his P3incipal: it was adjudged to be no 
Uiurp. Croo 2.507. 508. | 

19. That where a Bond is fozfeited, and the Dbligee then takes moze then the 
allowed Tſe, thts is not Tſury within the Statutes. enk. Cent. 6. caſe 39. 63. 
So upon a Poztgage. ; 

20, Lhat elbeit part of the Contrada be by wozd, and part by wziting, yet it may 
be Ulſurious and void: Croo. 2. 25 2. Ser Sect. 3 caſe 5. 20. i 

21. Chat uſucp lieth in the ſecret agreement between the parties; fo that it 
there be uſury there, and none in the D2aught and Deeds foz the perfection of it, 
this map make all naught: and it there be uſurp in the Dꝛaught and Deeds, and none 
in the agreement by miſtake of the Clerk in che dzawing of it up; thts happily 
map not hurt. C: 00.1.360, 

22, That uſury map be foz Wares upon a dap given foz the papment thereof. 
Moor's Rep. ca.e 520. oz in the p2»fits of Land: But to give the pzofits of moze 
then 101. a year foz 100 l. albeit the partp be to receive part of the pzofits befoze the 
pear is expſred, is no uſurp. Moor's Rep.caſe 890. 

23. If J lend 100 l. fog a peir, and take half the Intereſt at the end of fr 
months, this is not uſury: But if 100 l. be lent koꝛ a pear, and he who tends it 
two days after, takes baca 10 l. of it; this will be, as it leems, uſurp. Lelverton 
30.3 1. Croo. 2 part 26. 

If A pꝛomiſe to B 100 l. fo: 10 l. uſe at the end of the pear, and B payeth the 
uſe, but hach not bis 10 J. thts is not wſury but bzeach of pzomife. j enk. cent. b. caſe 
93. an J q. caſe 12. | 

24 It ts not ua{1wfal uſury upon a loan of Monep foz a pear to fake his In⸗ 
tereſt quartsrty, oz half pear p, ſo much as it comes to foz the time: But to take 
the ue, in the beginntag, oz betoze hand, oz foy moze time then is paſf, is cozrupt 
uſurↄ. Crov 2 26. N09; is it uſurp, if one bozrow 100 l. and moztgage land foz 
tt, and fake a Bond fog the Intereſt of the Yaney, ſo as the Bozrower take the 
pꝛofits of the Land; but if the Lender be to have the pzofits of the land, and the 
uſe of the moncp both this will be uſurp. Croo. 1. 206. | 

25, Thac any Eſtranger, as well as the parties themſelves to thy Contract; map 
take advantage of an uſurious Contract: Do that if one grant a Rent charge out 
ol lind upon ſuch a Contract, and afcer leaſe the Land, the LeCeo map plead it in 
avoidance of the charge ag inaſt the Ozantee of the rent, oz his 4 Cignee:; and the 
a ſlurances mip be made voio by the pleading of the cozrupt Contrag onlp.Croo. 
1.360. | 

26 That whcre the Contract fs uſurious, all the Aſarances made ſoz the per 
fozinince of it are v3td, Croo.2 507. | 

All which Rules and Caſes ſhall be further illuſfrated and confirmed by the E x= 
ampleg fa. lowing. 


Sect. 
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Sect. 3. Some Caſes for Illuſtration and Confirmation of what 
hath been ſaid of Wſurious Contracts. 


Caſe rx. 


T Þe Caſe Paſch. 17 Eliz, Co. B. was this; the agreement was the fourteenth of 
Coma by December, that ths one ſhould lend to tho othor 30 . tobe repatd the ftft at june 
Parol. nert, and that he ſhoald have 3 |. fog the fozbearance. if A. B. Would ſo long live ; 
and if A. B die, then to pay 26 l. of the Pʒincipal: And it was the opinion of the 
Court that it was ulury. Cook 5.70, Clayton's caſe. 


Caſe 2, 


In Hil. 41 Eliz. Debt was bzought on an Obitgatton, the Defendant pleaded 
By Decd. the Starute of uſurp, quod corrupte agreatum fuit, & quod querens corrupte re- 
cepit the u. ury; and Iflve was taken upon both, and ft was found foz the Defen- 
Rleading. Dant: It was moved to be a mil - trial, but held good by the c ourt, becauſe the June 
was taken upon a thing material, and the other not material; and both being found 
foz the Defendant, ft ts good enough. Moor's Rep. caſe 790. Johnſon and 

Clerk. , 


Cale 3. 


By Obligation In Trin. 43 Eliz. B.R. the Caſe was ; One bozrowed 100 J. fog a pear, and 
| fook an Gbltgatton foz 5 1. at the balf=pyears end, and another Obligation foz the 
other 3. at the Peaxs end; and it was adjudged no aſary, albeit the payment 
Double Secu. Were moꝛe ſpeedy: Put othcrwtſe it ts where one dedac the uſe ont of the pzin- 
rity. ctpal at the firſt, 3nd there it was ſaid, That if one give the pzofits of his Land, 
being above 10 1. a pear, foz 100 |. albeit he receive the pzofits, ſome of it befoze 
the pear be expired; pet this is not uſarp : And ſo ſafd fo be adjudged Moor's Rep. 
caſe 890. Worley's caſe. So likewiſe Gryſil and Witchcot's caſo. Trin. 8. 
Car. Mich, B. R. Croo. 1. 206. it was adjudged upon a Demurrer, That it 
one upon a Bond moztgage Land foz 100 |. and take a Bond foz the Inter- 
eſt of 8 |. per annum, payable half-yearlpz that this is not aſury againſt the 
Statutes. | 


By Mortgage. 


Cale 4. 


In Paſch. 2 Jac. B. R. the Caſe was; A was indebted to B 100 1, and agreed 
By Bond. With him to give him 30 l. fog the fozbearance of it a pear, and that he ſhould make 
vim a Bond of 60 J. foz the payment of this 301. Ind foz the payment of the 
100 l. Pꝛincipal, A and B entred into a Bond to pay it to a third perſon, to whom 
= |: cot the ſaid Bowed 100 l. and B tas not patvy tothe corrupt Contract between A 
hits and B fo:the 301. It was adjudged to be no uſurp, Ellis verſus Warnes. Croo. 
2 32. and in Bridgman's Rep. 112. and Lane's Rep- 60. and Moor's Rep. caſe 135. 

and in Yelverton 47. and Brown. 1 part, 85. Croo. 1.33. 


Cat 5. 


In Mich, 8 J-c. B. R. the Caſe was this ; Jn Debt upon an Obligation of 

By Parol and 300 |. with condition to pay 20 l. per annum during the lives of the Plaintiff's 
Writing, Wite and Son, the wefendant pleaded the Statute of nſury, and how he came 
to bozrowof him 120 |. after the Bate of 10 l. by the 100 l. who refuſed to lend 

the ſame, but cozruplly offered him to deliver 1201. if he would be bound to pap 

20 |, by the pear during his tte and Son's lives; the which he did: And to 

this 
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this the Defendant demurred ; and after ſolemn Argument it was reſolved, that 45. gain, not 
this was no Uſary, but an abſolute bargain foz 20 l. a year, and no xgrcement to 42 

have the pꝛincipal moncp. But bad tdere been any agreement fo; repaiment of the 

pꝛincipal moncy within a time, and in the mean time to have patd rhe 20 l. a peare 

albeſt it were not cxp2cſſed in the Bond it bad been an uſurious Contract. Fountain 

and G. aves. Crook 2.252. and Crook 1.36. See Barcons cafe, and Cook 1. Glay- 


tons Cale, acevrd. ; 
Caſe 6. 


Where a man foz 1001. doth ſell his land upon condition, that if the bendo2 iacertainty- 
bz his heirs repap the 100 l. citra feſtum Paſchæ vel hujuſmodi then next coming, 

that then he map re-cnter ; this ts not aſury, foz be map pay the monep befoze Ea» 

ſter, and at anp time, ſo that thers is no certainty in the gain of the lender. 2s there 

ts in caſe where the monep is to be paid ſuch a dap, oz at ſuch a Feaft a pear oʒ two 

alter. Lic.Broo. ſeX.126. And ik a man moꝛtgage his land upon aDefeaſance, that By way ef 
upon repaiment of the monep he may re-enter. And by the ſame Indenture the biontgage. 
bendee let the land to the leſſoʒ fo2 years rendering rent, that if there be a Con- 

dition in the leaſe, that it the vendoz repap the money betoze ſach a day, that then 

the teaſe Chall be vold, this is not uſurp; but if ic be to pap the money ſuch a day 
certain a year 02 two pears after, this will be uſurp. Litt. Broo. ſect. 165. 29 H. 


8. 126. 
Caſe 7. 


It wis reſolbed per omnes Angliæ Juſtitiarios, that when uſe is at 10 l. in the "OM 
100. and a Bond oz Poztgage is taken foz half a year foz 5 1. and the other 51, at rr. 
the end of the pear, this is not nſury. Crook 2. 26. ànd it is a uſualcourſe it one 
lend 100 l. foz a pear, and takes land in Poztgage of 10 l. per annum receive the By way of 
annual pꝛoſits very dap, this is not uſury. So it he take a grant of a rent-charge Mortgage. 
papable quarterly fo; be hath no moze in the whole pear but 10 1. Barns and Wool 
rich, paſch. 2 Jac, B. R. Crook 2. 26. Jenk. cent. 6. caſe 39. Where the caſe was By parol- 
in an Audica querela in Chancery, to avotd theerecation of a Statute of 200 l. that *8*<<=cnc. 
after the Statute, viz. 27 April, 41 Eliz. it was agreed between the plaintiff an» 
Defendauf, that the Deſendant ſhould lend him 100 |: foz a pear, and that he 
ſhould pap dim 101. foz the fozbearance thereof, viz. upon the firſt of November 
next following 5 1. and upon the firſf of May next following. 5 |. and give a 
bond of 20 l. foz the patment thereof accozdingly ; and it was adjudged no uſarp : 
any albeit the loan be foz a pear, and he take the uſe at the halt pears end, pet this 
ts not uſurp by all the Judges of England, Yelverton 30, 31. Crook 2, 26. the ſame 


caſe. 
Caſe 8. 


In Trin. 6. Jac. B. R. the caſe mas; Chata Ship went to nch in New, found- 1, 
Land, (whtch votage might be perfozm:d in 8 monetys) and that the Platntick 
delivered the Defendan: 50 |. to pap 601. upon the return of the Ship to Dart- 
mouth, and it᷑ the (atd Ship by occaſton of leakage oz tempeſt ſhould nat return 
from New. found Land to Dartmouth, then that the Defendant ſhould pay the 50 l. 
pꝛinctpal onelp, and ii the @btp never returned that then he ould pay nothing; and 
in this caſe it was held by the whole Court to be no uſurp. Sharpley and Hurrel. 


Croo 72. 208. 
Caſe 9. 


In Paſch. $ Jac. the caſe was; A contract was made that he to whom the mo- g pte 
nep was lent thould give ſuch a ſumme foz the loan of the mony, and this was paid reement. 
ten daps alter, and with this ſumme it came to wi then the rate allowed ; . in 

pP gs 


OH an Uſur:ous Contract by Fine, &c. Chap 7. 
this caſe il was ad judged fo be an uſtirious contrad ab inicio. Crook 1.20, 


Cale 19. 
py way of In Cook 5-69. the cale is; A lends fo W the 17 of July 21Eliz, 1co l. in conf?- 
Decd, deration of which W grants A a Rent. charge of 20 l. by the pear, the firſt patment 


at the Nativity, 1550, on condition of ths patment of 100. this is oat ofthe Sta- 

Bargain. tufes of Uſary, foz W hath his 100 l. one pear wichont conſideratton, and if be pap 
within that time, A is not to have the Rent, ſo he ts not allared ofanp conſtderation: 
but if it be part of ihe ® greement that the 100 J. ſhall not be patd, then the contraa 
ts uſarfous and within the Dtatute. Couk 5.69. Burtons caſe. gee the Keaſon and 
Caſe at large after at Caſe 27. 


Caſe I I, 


12 Trin. 39 El'z. B.R the Caſe was; I Scire facias was fo execute a Judgment, the 
sent. Defendant pleaded that he bozrowed of the Plain: ik 100 1. to give him 1201. (oz 
the loan tbereol a vear, and the Plaintiff foz his aſſurante would have the Defendant 
tente ſs this Judgment of 120 1. and ſo pleaded the Statute of U ſurp in bar, upon 
wich tre Plain ift demurred, and Judgment was given foz the Plaintiff and it 
was agreed to be too late, and that it ſhould have been pleaded in the ürt att. 

Middleton and Halls caſe. Mich, 3 Eliz.B. R. Goldsb.Rep,128. . 


Caſe 12. 
pargain, vor® Paſch.6 Jac. Co. z. the cafe was; a Replevin was bzought, and the Defendant 
Loan, avowed foz 20 l. a pear annuity granted ſoz pears papable upon demand, and alledg· 


ed a demand; the Plaintiff demanded Oper of the Deed,wherein it appeared, that 
foz 1col. arent of 20 l. a year was granted foz thzee pears, and another of 20 l. foz 
two pears, it E R and I ſhonld ſo long live, and the Pluint ick pleaded the @tatute 
of Qſury, And it was ruled, that if it had been laid to be upon a loan of money, it 
had been ulurtous; but being upon a bargain foz an annnity, it is no A ſury. Cottrel 
and Harrington, Paſch. 6 Jac. Co. B. 


Caſe 13. 

py Parl. In lenk. cent. 6. caſe 39. it is ſald te be reſolbed per omnes Angliz Juſticiarios, 
agreement. that where rye uſe runneth at 10 l. in the 100 l. and a Bond o Pozigage is taken 
foz beit a pear foz 5 1. and foz the other halt pear foz 5 l. at the end of the year, this is 

By way er not Uſary. ànd that if there be a Poztgage and Bond both to pay the ule,that this 
Mortgage, ig not Uſorp, but double Security That where a Bond oz Poztgage is fozi-tted, 
in this caſe to take moze then 10 |. in the 100 l. is not uſary. Chat in a Poztyage 

that notwithfanving there be not a Covenaut in the Indenture of Poztaage, that 

the Poztgages2 ſhall enjop it tiil vefanit of piiment, it tbe Poztgagee do not take the 

ule and pzofitsof if, it is not uſurp. Ind that (f A do pzomiſe to B 100 l. fo; 10 l. 

uſe at the end of the pear, and B voth pip the uſe, but hath not the 100 |. o! A, this is 

not uſarp but a bzeach of pzomiſe. And that if one moztgage land of 10 J. a pear 

oz 100 l. fo2 a pear, and the Poztgagee occupy the land; and make moze of it, this 

Bargain, not a is aſury 3 os the care and charge of DzeCing, Tillage, gc. is conſiderable. Crook 
Lean. 253. Andby dim it ts thero ſaid, that the grant ofa rent en aleaſe of 201. a pear 
foz twenty pt ara, ef land wozth 100 l. bp the pear fo; 100 |. is not uſury, if there bg 

not an agreement that this Gzaut oz Leaſe hall be void when moze is paid then 10 l. 

dy the pear where the uſe is ſo much, notwithKanding the agreement be by wozd ut 

ſupra ; and that a Gzant 93 Leaſe fo made by Deed 63 Fine levfed upon ſuch an 

agreement is aſurp notwithCauding by the Statutes. 37 H. 8. chap. g. 13 Eliz, 8. 21 

Jac. 17. | 5 


Caſe 
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Caſe 14. 


In Jenk. cent 7. caſe 13. it is ſaid, That an Jnfozmarion was upon the Sta- tturiens Re- 
fute of Uſurp, and that the Delendant pleaded ni debet and the Jury found an ce pt. bot not 
uſurfous Receipt, but not an ulurious Loan, and there ſaid, that where there is no 1“ 
loan but a pꝛomile of a loan, and the uſe received accozding to the Dtatute in 
fozce 3 this is not uſurp, but bꝛeach of pzowiſe. and that 37 H. S. doth give an Jn: 
fozmation upon a Receipt where there is a Loan not Wi.hout a Necctpt. ud 
13 El'z,9. makes the contrad vols upon an ulurtous loan, not with ſtanding there be 
no Receipk. 


Caſe 15. 


In the caſe of Reynolds and Clayton, Paſch. 37 Eliz. Co. B. in Debt upon an ey way of 
Obligation of 60 |. the Defendant pleaded the Statule of Uſurp, and ſet fozth this Decd. 
Sgreement to be the 14 of December, that the Plaintiff ſhouid lend to the pefend» 
ant 30 l. to be repatd the firſt of June next, and that the Plaintiff ſhould habe 
3 J. toz the fozbearance, if A ſon of the plaintiff ſhoulo be then alive, and if dead, 
then that he thould pap 26 |. ot the pꝛincipal again onely, and foz this p zincipal and 
nſe the Obligation was made, and the Condition of the Obligation was as be- 
foze, and averred the life of A the ſon the firſt of Juue, & adhuc eſt ; the Plainifff 
demurred, and the Court thought it to be Uſury, And there Bechers caſe, B. R. 
was ſaid to be adjudged; he delivered wares of the value of 100 l. and no moze, 
and took an Obligation with a Conditien to redeliver the wares to Becher in a 
moneth, 02 to pap 120 l. at the pears end. So tt was ſaid to he ad judgeo, that in 
Co. B. that it an Obligation be taken fog moze then 101. fog 100 l. in the end of 
the year if thzee perſons ſo long live, that this is uſurious and void; but the Court : 
ſaid, that this did reft in the intent of the bargain, foz it the intent were to boz- aan. 
row money at the firft, it is ctear the Contraa was ulurious, and the Obligation 
vota, but it no ſuch intent Were tn the caſe, it is otherwiſe. And if one come to bozo 
row monep, and the other ſap he will not lend money, but he will ſell Cozn, Lead, 

Tin, oz ths like, and give dap foz the payment of it at ſuch a rate, which in truth ts 
above 101. in the 100 J. this is Uſarp ; and this was the caſe of one VVicks in 
Glouceſlerſhire in the Exchequer. 3nd there the caſe ol Button and Droman, Trin. 
40 Eliz. was cired, upon an Obligation to ſave harmleſs, the Obligee of another 
Obligation was ſaed, that the firſt Obligation was made upon a loan of money fox 
patment of the p3tacipal, and above 10 l. in the 1001. if Elizabeth daughter of the 
Plaintiff ſhould live ſo long; and this was agreed to be Aſury. Moors Rep, 


caſe 520. 
Caſe 16. 


In Hil. 19 Eliz. an Jnfozmation foz Uſarpy was exhibited in the Exchequer, aid ſoſormation 
it was pro acceptatione 30 L pro accommodatione & dationediei ſolut' 500 l. &c. op the Statutt 
and ft was alltgnev foz Erroz, 1. That. it was not erp2eſly alledged that Ken (the pf 
Lender) five als accommod'. 2. Foz that the verdict was, Quod K. acceptavit pro n. 
accommod” & datione diei. 3. Foz that the Inlozmation is ſo alſo, whereas the 
Statute is in the Dis junaibe, Et curia adviſare. Dome other things in the pleading 
and pꝛocels were ſpoken to. Dyer 397. 


Caſe 17. | | 
In Hil. 1 M. Dyer 95. In Oliver VVhittons caſe it was this; Debt was Pleading: 
b:ought upon the Statute of 5 Ed 6. chap. 20. fog uſurp; the Defendant pleaded, 
quod non recipit, & non recipit, &c. It was the optnion of the Jufffces, that the 
ſame is a conſfefſion of the Contrac, that it is within the Statute, and therefoze the 
Court ex officio ought ts take notice thefegf, and give Judgment. Dyer . 
PPP 3 Cale” 
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Cale 89. 


Bargain, nota Ju Paſch.6 Jac.Co. B. fn Cockerel's Caſe, as ff is repoꝛted tp Huphes fn bis 
Loan. Abzidgment, that this difference was zgrcedip the Juſtices, That if X hate a 
Rent charge of 301]. per Annum fog ten pears, and another comes fo me and de⸗ 

mands of me what he ſhall give to me foz that N ent, et d Jaorſwer bim, that he hall 

K gibe me 100 |. that this is not Uſurp, foz tt is but a void Contrad. But if A 
comes to B and tells him that he needs 100. and ae ks him how much be ſhall 

give him foz 100 J. and he anlwereth bim 301, per a num, theſame is Uſury, it be 

doth ſo acco2dingip, becauſe there is am. Ccentrac foz monp. But if one in cons 
ſideratfon of 100 l. received grants to him that icnds it to him 301. per annum foʒ 

ten pears, Quære if this be not uſury within the Statute.Broml. 150, | 


Caſe 19. 


— — a4 In Trin. 20 Jac. B. R. Buckly and Guilbour's Caſe, it was this; upon a ſpecial - 

Writing toge · Nerdid tn Ejectione firmæ it wis found that R G the Defendant was poſſeſſed of a 

ther. Leaſe foz Pears of a Youſe, ana 23 May 17 jac. it was agreed between him and 
18, that de ould lend to the ſaid K G 120 l. fo2 a pear next following upon ſeca- 
rity to repay it, and 121. foz the intereſt thereofnpon 24 May 1618. Me lent the 
monp, and R G the 23 of May, ac was bound ina bond with bim of 260 l. with 
condition fozthe pament of the ſaid 232 l. upon the 25 of May next enſuing, and 
foz the better aſſurance of the paiment of the ſad 23 2 l. he made the Leaſe by In⸗ 
venture to the ſaid 1 S,Cbeing the Lefſog of the Plaintiff ) upon condition, that if 
be patd the ſaid 1321. at the Tap and place mentioned in the Condition of the Ob- 
ligation, then the Aſſignment to be found. And it was found that the Scrivener 
who dzew the Obligation and Alignment, by miftake of the Agreement between 
them dzew it in this manner, And that IS ſealed the Connter-part of the Andens 
ture, and found the Statute of Uſerp, and that the ſaid 132 l. was not pet paid; 
whereupon IS. entred and made tho Leaſe to the Plaintif. In this caſe it was ro- 
ſolved, 1. That theſe wozds| the 24 of May next enſuing] ſhall be taken fo; the 
fame month of May, unleſs the Cirtumſtances of their Agreement had been found. 
2. That this notwithffanding the Agreement being to make the loan fe a year, and 
that Ne —— is by milkake the day following, this ſhall not be Uſary. 
Crook 2.677. ES 


Caſe 20. 


By writing. In Trin. 14 Car. B. R. in the caſe of Neviſon and Whicley it was thus; Debt 
was bꝛougbt for 100 J. on an Obligation, 12 July, 10 Car. with condition foz the 
paiment of 54 1. at the end of fix months. The Defendant pleaded the Statute of 
21 Jac. of Uſary, and thews that the plaintiff lent bim 501. the 12 of July, and 
agreed that he ſhould pay fo2 the InterelT thereof 41. which is againf the Sfatates 
and makes the Obligation vold, which is foz moze then 8 l. in ths 100 l. The Plain* 

Pleadips itt replies that he lent the 50 1. foz a pear, and the Defendant was fo pay 4 |. foz 
the fozbearance fo2 a pear, and that the Plaintiff is not to demand it until the end 
of the pear; and by the Sertveners miſtake it was made palable at ede half years 
end, and he not knowing thereof accepted of the Bond. Wherefoze, . The De- 
fendant rejopns, that the lending was foz halt a pear onely, and that he was to pap 
foz it 4 J. foz that time, and traverſeth, What upon the 12 of July it was agreed the 
lean Gould be foz one entire pear, oz that he Could fozbear it fog a whole year; and 
bereupon the Platntiff demurred. And que tion was about the pleading, and there- 
foze it was not adjiidged. Bat it ſeems the opinten of the Judges fiiclined that it 
was not-aſury. Crook 1. 360. And the Court was of opinton that the Bar was ill. 

- becauſe it was not pleaded quod corruptum A greamentum fuit, and the plea is, that 
be ſhould have intereſt foz foabearing,but doth not ſap corrupte, &c. Crook 1. 360. 


Caſe 
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Caſe 21. 


In Mich. 40 Eliz. Co. B. in the caſe of Button and Downham ft was thus; Debt By wri ing 
upon an Odligat ion condit ion to ſave him indemnified from an Obligatton, (where- and Paro. 


in the Plaintiſt and Defendant were obliged to one Woolmer, &c.) and from ail 
Duits and adions concerning it. The Defendant pleaded the Statute of Uſury, 
and that it was corrupte agreatum between him and Woolmer, that the Pcfendant 
foz the fozbearance of 20 l. foz a pear ſhould give to Woolmer 10 l. if A his ſon were 
then alive; and that the Obligation was made foz that cauſe, and ſo void, u hich the 
Plaintiff might have pleaded in Debt againſt bim bp W, &c. and it was thereupon 
demurred. And Williams moved it was not Uſary, becanſe to be paid upon an in- 
certainty. But thzee Judges held the contrary, foz the cozrupt agreement (which 

ts conłe ſſed by the Demurrer) makes it Tiſu:y, and it is the intent makes it ſo 02 
not ſo; foz if there be a wager bet wlxt t wo to ba ve 40 1. foz 20 1. if one be alive ſuch 
a dap, that is not any Uſary, foz the bargain was bona fide, and not foz a loan, but if 
the intent hereby were to have a ſhift. it is o:herwiſe. But in this caſe, fozalmuch 

as the condition was fo ſave him harmleſs from all Sutts which he had not done, 

noz doth the Defendant anſwer thereunko but to the O bligation onely, they held 

the plea to be fil; fozalihough the firſt Obligation were void, pet the ſecond Obli⸗ 

gation is fozfefted, becauſe the Plafnfiff had not ſaved him harmleſs from the ſuits 

concerning it. Crook 1 laſt publiſſi d, 642,643. | 

50 


Caſe 22. 


Mich. 3 Jac. Co. B. VVoody's caſe; Debt was bzought upon 37 H. 8. of Uſurp, Pleading. 


the wait was, that be corruptive lent 40 l. contra formam Statuti, and that ſuch a 
day he lent 20 l. againſt the Statate, and ſaith not — and upon non debet 


and Judgment foz the Plainti; it was moved as Erroz to ſtay the Judgment oz 


all. But the Court was of opinton, that it being good foz part he ſball habe Judg- 
ment foz that part. Crook 2 part, 104, 1 


Caſe 23. 


In Trin. 14 Jac B.R. in Roberts and Tremans caſe; it was thus; In Treſpaſs C —. 


being ſefſed of land, it was agreed that M A ſhould lend him 150 l. and foz ſecuritp of 
repatment of it C leafed to M A the lands in queſtion foz 60 pears, to begin at the 
end of two years, upon condition that if he pat the 150 l. at the end o two pears; 
the Leaſe to be void. A nd it was alle agreed bet wirt them, that the ſaid C foz de- 
ferring and giving dap of paſment bf the ſaid 150 l. for two pears, ſhould pay to 
the ſald M A foz the Intereſt thereof 22 l. 10 s. quarterly, ifthe ſatd M A Gould: (6 
long live. In perfozmance of the agreement A lent the 150 l. C made the Leaſe, 
and granted by Fine an annual rent of 22 l. 10 8. to be paid quarterly ff M A live ſo 
long, and after conveyed the Inheritance ta tho Plaintiff. In this caſe it wos re» 
tolbed, 1. That it was an aſurtous bargain,foz by intendment ſhe might \ive-abobe 
two pears, and it is an agreement that by it poCibly: he wall receive that confidera- 
tfon. 2. That the Leaſe albeit taken foz payment of the pzinctpal money, and not 
ko; the paiment of the Uſary, pet being fey ſecurity of monep lent upon Intereſt it 
\dall be doid bp the Statute. 3. That albeit the Jury did not find it a cozrapt bar- 
gain, ec. vet res ipſa loquitur ; and it is apparent in what is found that there needs 
nd moꝛe. Crook 2 507. See moze after in Cale 29. 


| Caſe' 234. 


with Bower that he would pap to every of the chilvzenof Gower which were then 
alive, and woa be then alive at the end of x0 gears 80 l. Gower having 2 


„ * VC B way of pa- 
In Hil. 42 Eliz. Co. B. in the Caſe of Bedinkeld and Aſhley it was thus; Cove- * and ark. 
rant upon evidente. One Gower delivered to Aſhley 26 Eliz, 100 1. covenanted ting rogerher, 
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fire Daughters, and foz aſſuronce hereef mozfgaged his P:tinoz of Wimbourn, 
and was bound ina &tfatite of 500 l. and whether this were uſurp 63 not was the 
Qucſtton. And all the 3nſtices reſolbed that ff was not, foz ft is a meer caſual 
bargatn, arid a great hazard but that in ten years all the daughters oz ſome of them 
will be dead, and if any of them be not alive be ſhall ave thereby 80 l. But if it 
bad been that he ſhonld pap 400 l. at the end of ten pears if any of them were a- 
live it were a greater doubt; oꝛ it it had been that he ſhould pay at the end of one 
oz two pears 3001 if anp of the ſald Children were alive, that had been Uſurp, foz 
in pzobabilitp one ofthem would con inue altve foz ſo ſhozt a time; bat in ten pears 
are many alterations. Crook 1. laſt publiſhd, 741. 


Cale. - 25. 


Treſpaſs de clauſo fracto in Norchall ; upon Pot Guilfp pleaded,a ſpecial Ner- 
dict was foand, That Cyprian Cory was ſeiſed in Fee of the Land in gueffon, and 


By way of l 
wriing and that it was agreed that one Mary Adington ſhould lend unto him 150 J. and foz the 


andPaiol Fecurity of the re · papment thereof Cyprian Cory leaſed unto the ſaid M thts Clols 
＋ 8 foz ſixty years to commente at the end ol two pears, upon Condition, that if be paid 
% & the 150 1. at the end of two pears, that the Leaſe ſhould be voto. 3nd it was then 


Mortgage. 


farther agreed betwixt them, that the ſatd Cyprian Cory, foz the deferring and gt- 
ving dap ol patment of the ſald 150 l. fog two pears, ſhould pap unto the laid Mary 
foz Intereſt pearlp 22 l. 10 8. quarſerlp, if the ſaid Mary ſhould live fo long. That 
in perfozmance of this Agreement, the lent the laid Cyprian Cory 150 J. and he 
made the ſajd Leaſe foz fixty pears, and granted by Fine to the (aid Mary Adington 
an annual Rent of 22 l. 10 s. to be paid quarterly, if ſhe lived ſo long, and after- 
wards con veped the inberitance to the Plaintif, and that the ſaid 150 l. was not 
pafſd: And that the ſaid Mary took to husband Trenayne, who entred foz non- 
paiment 3 Et ii ſuper totam, & c. The firff queſtion was, Whether it was an Uſu⸗ 
rious contract within'the Statute, betauſe it was a meer caſual Bargain; foz if 
ſhe died befozeany day of patment ofthe Rent, the Rent was gone, and pet he 
Qonld retain the 150 1. foz two pears, and pap nothing foz it. And it was reſol- 
ved, that if was an Ulurious Bargain, fog by intendment ſhe might live above 
tus pears ; and it is an apparent poſſiþility, that the thduld receive that Conſive- 
ration whereby ſhe is within the Statute. Vide Co. 5. fol. 70. Clayton's Caſe. 
Decondly, it was moved, Whether this L eaſe being taken foz the patment of the 
Pꝛincipal moup, and not foz the patment of any part of the Uſurie, be within ths 
Statute io make the Bargain vold: And it was reſolded, that it is, becauſe it is 
to the Security ofmonp lent upon intereſt, and fog the ſecuring of that which the 
Statute intends he ſhould loſe: Foz other wiſe it would be an Tvaſion out of the 
Statute . That he would pꝛovide foz tha ſecuring of the paſment of the Pꝛzincipal, 
whatfoeber Uſurions Sargain was made, which:the Law will notpermit. Third⸗ 
ip, It was objened, that this verdia found, that there was an Agreement between 
Jrjmvſt be ex- them in the ſame. manner, prout, cc. But it doth. not find that it was Corrupte 
preſsly found. 2 greatum, which ought to be pꝛetitelp lound, to dzaw him to be eojed that within 


the Statute. And therefoze in an Ankozmation, it it be not alledged that Corrupte 
apt6atiim fuiti it is not good: So upon the Statute of 5 E'iz. the fifth of Perjurp, if 
it de not alledged that be Voluncarie & Corrupte commit' Per juriam, it is not good; 
ſed non allocatur. oꝛ there is a difference betwixt an Infozmation which ongbt to 
be p2eciſely alledged, and a ſpectal verdict wherein all the tircumſtances are found, 
which being apparent to the Court to be uſurisus, and cannot by int endment have 
any other conſtructton, it ſufficeth. Ind hero it is apparent that the mon was lent 
foz Intereſt, and is moze then the Statute permits: M hereloze being uſary ap- 
parent, the Court ſhall judge it accozoingip. And one Higgens and Mervins Caſe 
was cited to be adjudged, that if the cozrupt Agreement be not erpꝛeſſed in the ver- 
dict, and the matter is apparent to the Court io be uſurp, there the Jury nee ds not 
8 to ſhew that it was tcozruptiy, fo; res ipſa loquitur; otherwiſe it is il it be but {my 
ploped, wherefoze it was adjudged foz the Plaintiff, Note, That Juſtice Dodde- 
ridge took theſe differences in caſes of caſual uſury. lt ſt, if A lend 200 , fo 
hade 
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have a 120 l. af ſhe pears end upon a Caſualty ; ifthe Caſnal'y gecs fo ibe Inter- 

eſt only, and not to the Pzincipal, it is Uſury ; foz the party is ſire to habe the 
P:tincipal come what willi come: But if the Jnfereff and Pzincipal are both in hay 

zard it is not then Wſary. And it was therefoze adjudged in the Common Bench 5 
in Dartmouth's Caſe, where one went to the New-found. land, and another lent un- Derr 
to him 100 |. foʒ a pear to vidual bis Shiv, and if he returned with ths Ship, he * 
would have ſo m1ny thoufand of Fiſh, and expꝛeſſe s at what Kate, which exceeded 

the Intereſt which the Stsfute a:lows : And if he did not return, that then he would 

loſe his pzinctpal. It was ad udged co be no Uſury. Decondip, Jf I fecnre both 

Intereſt and paincipal, if it be at the W ill of the party who ts to pap it, it is no 

Uſacy., -ASif J lend to one 100 l. foz two years, fo pap fo; the loan thereof 30 l. 

and if he pay the pʒincipal at the pears end be hall pap nothing foz Jateref, this 

ts not Uſary ; foz the party hath his E ledion, and map pap it at the firff pears 

end, and ſo diſcharge himſell. Roberts and Tremain. Mich,6 Iac. B. R. C100. 2.507. 


Caſe 26. 


A ends to T. W. 100 l. 7 July, 21 Eliz. in confitderaffon of which T. W. grants 2 B rg in wot? 
to bim a Rent: charge of 20. per annum, the firſt paiment to be at the Naitvity, a loan. 
1580, upon conditton of patment of the (aid 100 l. thts is out of the Statate of M · 
ſury, foz he had 100 |. foz a pear anda quarter without conſideration ; and if he 
pay if within ehis time, A thail not habe the Rent; ſo he was not afſured' of anp 
conſidcration. But it it were agreed between them, that the 100 J. wall not be 
patd, tuts is within the meaning of the ſtatute of Demurrer, and is a confeffion of 
all ſuch matiers in Fa only as are well and ſuſticienily pleaded. Burton's caic 
34 Eliz.B.R. Coo 5.69. ; | 
Jn Cale 11. befaze, of Burton, the Caſe was; A and B agreed that A ſhonld 
lend to B 100 l. and that B ould grant te A and his Veirs a Rent of 20 l. out of 
ſuch Land; the firff paiment at ſuch a Feaſt 1580, under Condition, that ik B 
would pay to A 1001. 17 July 1658. (which was befoze the Neaft-dap foz the 
paiment of the Bent, that then the G2ant of the Rent ſhould be vold. And {tf was 
adjudged to be good, and not againſt the Statute: Foz that nothing was to be 
patd by the G2antoz of the Kent ſoz one pear and a quarter after the Gzant made. 
And if the Gzantoz had paid the 100 |. the 17 of July, the ment was fo ceaſe 
without anp thing paying fo; the 100 I. So that the Court held it to be a plain 
Bargain aud Purchaſe conditional of ſuch a Rent, and no Uſurp. Foz it was in 
the election ofthe Gꝛantoz to have paid the 10601. and to have avoided the Kent. 
So that the G:antes (as the nature of Uſuxp is) was not aſſured of any recom- 
Pence foz the fozbearance of 100 |, a pear together. Ind the cent of 201. a'pcar, 
is not that penalty to the G rantez, and aCurance to the Gzantes foz the paiment 
of 106 l. But it was agreed, That it had been agreed, That notwithſtanding the 
pd wor ofredemptton, that the 100 |. Would not de paid at the day, and that the 
Clauſe of redemption mas made purpoſely to make an evaſſon ont of the Dtarnts, 
then it had been an aſurious Confra>: Foz (fin truth the Contract bo uſarious 
agataft the Statute, no colours nos ſbe ws of wozds will ſerve, but the p; 
thew the ſame, and wall not be concluded oz eſtopped by ang Deed 03 other matter BE 
whailoever, foz the Statute giveih Averment in ſuch a cas. Averments . 


Caſe 27. 


In Trin. 20 Eliz, Vaughan end Chambers, gn Action of debt was bzought . — 
tipon a Bond, the Defendant doth plead the wtatute of uſury, and ſhelws a coz- n 
rupt Agreement foz mony lent in the pear 32; to be patd iu the pear 33. And aſter= 
wards in 35 a new Sond was given foz part of the fir® umme; and it was pze- 
tended that tyls Bond ws void. But it was 3d;udged, becauſe the firft Soud was 
no cozruptton, the latter Gould not be. Brownl.and Goldsb. 73. 

In Robe! cs and Treman's Caſe befoze. Caſe 24. The flirt queſtion was upon x 
Dpectal verdict, Whether tt was an ulurtong Contract ? becauſe (t 1 —.— 

: A f 


Veraia, 


tes fo: be Cx lica ton of the Dtetaces. 


0; an Hſuriois Contruct by Fine, &c. 


Bargain; to: if ſhe died befoze any day of paiment, the rent was gone, and yet he 
vnd rttatued. ihe 150 J. fo2 1wo pears, and pafd nothinu toʒ it. and pei'f: was re- 
fol ved io be uſuricus ; foꝛ by intendment the ſhould live above to peàrs, and there 
was an apęarent poſſibilitp of recetving of that C onſidc ration. See Coo. 5. 76. Cley- 
tons caſe $2» It was moved, whether this leaſe being taken foz the pꝛincipal mos 
nep, and not log any part of the Intereſt, be within the S tatute: and it was reſol⸗ 
ved it was, becauſe it was fo; ſecurity of money lent upon Intereſt, and foz the ſecu 
rity of that which the Statute intends he ſhonld lo:e. Foz other wiſe it would be an 
eva on out of the Sta l ute, that he ſhould pꝛovide fo2 the ſecuring of paiment of the 
pzinclpat; wba ſoe ver uſur tous bar gain was made which the K aw will not ſuffer. 
2. Jt was o jeaed, that the verdi found that there was an agreement between 
them in ihe ſame manuer px Our, 8c. but toth not find that it was co rupte agrea- 
tum which ought to be pꝛeciſely kouad , as voluntar ie & cor. upte commir? er zu- 
rium upon 5 E iz. Sed non allocꝭ tur. F93 there is a differente between an Infoze 
mation which ougbt to be p2ecifely alledged, and a ſpectal ver dia wherein ail the 
cirtumſtances are found ; which being apparent tothe Court to be ulurious, and 
cannot by intendment have any other conſtrua ton, it ſufficeth. and here tt ts appa- 
rent that the money was lent foz Intereſt, and is moze then the D:atnte permits; 
wherefoze being uſurp apparent, the Court ſhall ad judge accozdingly. Ind one 
Higgins and Mervins cale was cited to be adjudged, that if the coꝛrapt agreement 
be not expꝛeſſed in the verdia, and the matter is apparent to the Court to be uſury, 
there the Jury need not ſhew that ir was corrup te, fo; res ipſa loquitur. Other⸗ 
wile it ia it it be but implted, wherefoze it was adjudged fog the plaintiff. Croo. 2. 


Chap. y. 


508. Note, that Jullice Dodderidge took theſe differences in caſes of caſual uſu- 
ry. Fett, if J lend 1001. to hade 120 l. at the pears end upon a caſualty, if the 
Calvalty;go to the Intereſt onely and not te the Pzincipal, it ts yſary, foz he ts 
lure of bis Pꝛincipal come what will. But ff the Intereſt and Patnctpal are both 
in bazard, it is net then uſuty. It was therefoze adjudged in Co · B. in Dartmoutbꝰs 
Cale, ic. L See in tbe laſt caſe bu! one; Caſe 26.] where it was adjudged to be no 
uſuxy- 2. If J ſecure both Intereſt and Pzincipal, and it be at the will ot the 
party who is to pay it, it is no uſury. 2s it 3 lend io one 100 li, foz two pears, 
fo pa ſoꝛ the loan thereof 30 li. and if he pap the pzincipal at the pests end, hg 
ſhall pay nothing foz the Jntereſt, this is not uſurp ; foz th: party hath his Electt- 
on, and map pap it at the firſt years and, aud ſo diſcharge himſelt. 


1— — 


3 — 


— 


Sc c. 4. What ſh.ll be accounted a Fraudulent Conve a ic Ty Jude 
ment, Fine b Feed, to decei ve a Purci a or; and void; and 
who n aj 50 di. | 


LO the orentig of this Que ſtion we chall lay down, 1. What the Stafnfes f1p 
Jas tott. 2 Some general things referring toereumo. 3 Some ſpecial Ca- 
Foz the fiift, It is p2ovided dy Statute 
of 27 Elz. cia 4 That eberp Convepance, de harge, Incumbzarce and Limt- 
ta ion of ale o urs. cf in oꝛ ont of any Lands. Mencments oz Pereditaments, 
made to defraus any vurthaſoʒ of the ſame, in Fee, in Tail, foz Life 02 years, ſhall 
(As agatnlf ſuch purchaſoz oniy. and every other perſon lawfwlp clatming from, bp 


dz under him) be attcrip/veoſd, the fafd purchaſoz having obtained the (awe foz mo⸗ 


ny oi ſome o ber good tonſiseration 2 ud every of the part ies io ſucb Fraudulent᷑ 
Convepances, 62 being pziby t:cereunte, who (ball jufftfie the ſame to be bona fide, 
and upon good conf/veraiton, to the di ur ance 02 hind:ance oi the pucchaſoz, oz 
of an ott er la winl v elaiming from; by 02 undet him ſpall tos fett one pears value 
of the Lands oz e her Þeredftaments ſo purchaſed oꝛ charger to be divided betwixt 


the Queen and the'parrp gricvey. And being thereof convicted. ſhallſuffer tal a 
"pears Impꝛ ionment without i + Convepences made bona fide, and upon good 


conſideration, to be good notwithſtanding this Act. : 
nd 


Sect. 5. Of Fraudulent Conveyances by Judgment, Fine, exc. 


And that if Lands be conveped wich Clauſe , Condition, oz Pꝛobiſion of 
Revocation, Determination oz Alteration, and afterwards ſold foꝛ mony oz other 
god conſideration, befoze the firſt Convepanee was revoked, altered oz made void 
acco2dintg toche power given thereby 5 Inthis Caſe ſuch firit Convepance ſhall be 
boid as 6gainff the frlf Uendee, and all others lawfully claiming from, by oz un- 
der him. Mowbeit no lawful Poztgage made bona fide without fraud is to be im 
peached by this Aa. . n 


* 


5. The Rules and Caſes for the opening of this Statute. 


F. the opening and clearing of this Statute it is tobe obſerved. 

1. That fraudulent Convepance ſ&ems co be ſuch a croked pzecedent Con⸗ 
bepance of a thing by conſent of parties, that bn matter Ex poſt facto map pꝛobe 
dangerous and pꝛejuditial co the Purchaſoz, foz his Title tothe thing purchaſed, 
and his latter Conbepante of it. | | 

2. In it there are two lozts of perſons, oꝛ two things conſiderable. 1. The krit 
Convepance and the parties thereunto ; and this is alwaps the fraudulenc Con- 
vepance. 2, The latter Convepance and the parties thereunto,and this is always 
the Convepance in danger. This Covin oz Fraud is ſometimes apparent in the 
fate of the Ad it ſelf. But commonly it is ſecret and vailed ober with ſome appea- 
rances of hone ſtu, oz ſo done as it cannot eaſily be eſpied. 

3+ The fraudulent Convepance map be either by matter of Recozd,as Fine, Fe- 
offment, Dtatute,Bargatn and Dale, oz the like; oz by Ded ag Feoffment, Gzant, 
Leaſe, oz the like. The fozmer alſomap be bu one oz moze Convepances. 

4+ That this Cobin, wherever it is, is ſuch a thing that the Law doth much ab⸗ 
Hoz and oppoſe ; and therefoze it abofderh all Aas done by it, and not onelp ſo, but 
all Acts that are dependant upon it, though in themſelves neber ſo god oz much fa⸗ 
boured in Law, Coo. upon Litt. 360, Coo. 3. in Twyne's caſe, 

5+ That where the firſt Convep ance is bu matter of Recozd, as Fine, Recobe⸗ 
rp, oz Bargain and Hale, ætc. if it be Fraudulent and within che intent of the Sta⸗ 
tute, it ſhall be.adjudged Fraudulent, as well as if it be by Deed. So ruled bp che 
Chief Juſtite Hide, 3 Car. And pet it is ſaid foz a Fine levied with Releaſe, albeit 
this man by the Lozd be averred co be by Colluſion to the intent to enfeoſf hig Heir 
at his full age; pet it is ſaid, that againſt a Fine Sur conuſance de droit come ceo, 
&c. no Celluſton can be averred, betaule it is executed. 7 H. 4. 15. Broo, Gard 72, 

6. Thar where aConbepance ſhall be void by this Statute, it ſhall be void oneln 
as co Purchalozs, and ſuch as come in under them, foz it is god againſt the par- 
ty Himſelf that makes it, and all otbers, and as to all other purpoles. 

7. That the god Ccnvepance mult be bona fide, and upon god Conſideration, 
otherwiſe it win be void as to give Remedp by this Statute. Foz hona fide is op- 
poſed to ſuch as are made npon, oꝛ with ann Truſt expzefſed oz implied. And goa 
Conſideration is todiſfinguiſh from ſuch Conliderations as art not valuable, ſuch 
as Nature, Bled, and the like... Foz ſuch Purchaſozs as come in upon anp ſuch 
Conſideration map not aboid a fozmer Convepance as Fraudulent, Coo. 3. 81. 
And none map avoid a Convepance made foz natural affection, but ſuch as tome in 
upon valuable Conliderationg. Brownl. and Goldsb. 45. And therefoge made ſolelp 
in conſideration of Nature oz Blod ſhall not take a wap a Uſe raiſedupon baluabie 
Conſideration, But it will take awap a Ule raiſed in Conſideration of nature, foz 
__ Conſiderations are in æquali gradu, and of the ſame nature. Coca. 3. in Twyn's 
Cale, | 

8. It one after marriage make a voluntary Convepante of his Land foz a Jopnt- 
ture, oz foz maintenance of His Mike, and after (ell che Land to one foz monep 
that Hath no notice of it; Jn this Caſe che firſt Convepance foz the Wife wilt be 
fraudulent. But if a man upon a marriage,befoze the marriage made, and in conſi⸗ 
deratien thereot, oz after the marriage made, in conſideration of a poztion given be⸗ 


toze the marriage by the Wife, oz her friends, convep the Land to the uſe of the 
Naq Wife, 
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Wife, #r. In this Caſe, which is the common Caſe, without doubt it is god; and 
not to be aboided as Fraudulent, eſpecialip where money is paid. As it it be after 
Marriage in Conſideratton thereof, and foʒ mony paid foz the Poꝛtion. And it it 
be after Partiage, and foz monp paid, it ſems allo clearlu tobe god. But ſuch 
Setfrlements muſt not be with power of Revocation. Crook 2. 158. Lane's Rep 22. 
And therefoze if one in Conſideration of 15001. ſecured to be had with his Wife in 
Marriage covenants to aſſure Land to her, and after he makes obera:Leale to 
Friends in truſt of a Pannoz be had foz 60 pears, to the uſe of himſelf foz life, and 
after of his Wife fo life, and after of their Bon, and after doth Poztgage it to J , 
foz monen bozrowed ; Jn this tale it ſhall not be ſafd to be Fraudulent, foz the life 
of the Poztgageoz, oz the Life of his Wife ; noz as it {ems afterwards- Croo. 
2 pact, 158. And if the Jopnture be made befoze Marriage, and after Parrtage de- 
libered up, and a new Jopnture made; Jn this caſe perhaps the new Jopnture man 
be god. Hil. 20 Jac, Sir Peter Vanloe's Caſe. fog Coo. 560. Jt the Husband Have 
a Leaſe fo: pears of Land, and makes a voluntarp Aſſignment of it, as foꝛ the Jopn- 
ture of His Wife, and after takes the Pꝛofits of it, and then ſells it; this it ſems 
will be deemed Fraudulent. But if at the time oz after the time of the Parriage, bn 
reaſon of a Poztton given bp her oz friends in retompente thcreof,and foꝛ a Pꝛobi⸗ 
ſion foz Her it be done to Hig Wifes friends; albeit: he after take the P3ofirs, and 
then he ſell it; Jn this tale the firſt ſhall not be laid to be Fraudulent. Croo. 2. 158. 
If one be ſefſcd of Land in Fe, and He make a Feoffment foz divers god Confide- 
rations to the uſe of Himſelf, and His Wife,and the Peirs of the Bodp of the Wife 
begotten, and after ſell the Land to] S foz monep; in this caſe it ſems the firſt Con- 
vepance is god, and not to be avoided as Fraudulent, unleſs there be ſome circum- 
ſtantes of Fraud in it. 

It there be a Leaſe foz pears, and the Leſſoz makes a Fraudulent Convepance 
in F&, and then foz god Conſide ratton make another Leaſe to begin at the end of 
the firf Leaſe; this map be a Fraudulent Leaſe, and puniſhed foz publiſhing and 
avowing of it, albeit it be during the firſt Leaſe. Cowel and Barton Mich. 4. Jac. 

9. If A makes a Leaſe fo; pears to B upon god Conſideration, and after He makes 
a Leaſe to C of the ſame Land foz the ſame time, and B drives the Bargain, and is 
Witneſs to the ſecond Leaſe, and doth not diſcover this Leaſe to him, noꝛ is it ex⸗ 
cepted in the ſecond Leaſe, and the ſecond Leaſe is upon god Confidexation-alſo ; 
In this tale it ſeems the firſt Leaſe ſhall be adjudged Fraudulent, bp two Juff ices. 
Hil. 18. Jac. B. R. | | 

10. Ik the firſt Convepance be to the King, and after the Land is ſold to a com- 
mon perſon foꝛ valuable Conſideration; In this tale the Purchaſoz map avoid the 
firſt Conveyance. Coo. 11.74. And ik there be Tenant in Tail, the Remainder 
in Tail oz Fe, and he in Remainder ſells his Remainder bp Deed inrolled to the 
King, and after one bup the Land of the firff Tenant in Tail, and he ſtFers a 
Tommon Recoverp; Jn this Caſe the Purchaſoz man avoid this Sale to the King 
as Fraudulent. Cook 11. 74. 

11, If a Feoffment be made of Land on Condition to] S fo re-enfeoff J D bp 
\uch a time, and that this Feoffment to ] D hall be to the uſe of the Wife of the 
firlt Feoffoz fox Her Joynture ; In this caſe the firſt Conbepances map be avoided 
as Fraudulent. Dolus circuicu non purgatur. 

12. That ik one convep Land with a pzeſent oz future power of Revocation oz 
Alteration at the Mill of him that doth convey itzthis will be fraudulent as ro him 
that ſhall afcer purchaſe the Land. As if one conven Land co the uſe of þtmſelf foz 
life, and after to the uſe of divers of His Bled, with a future power to revoke it 
after the Death of ſuch a one, oz after (uch a dap, and be foze the time he ſets the 
Land fs; valuable Conſideration ; Jn this caſe this Conveyance win be void as to 
the Purchaſsz. Coo. 3 , 82, And therefoze if one being ſeiſed of Land in Fe make 
a Feoffment of it to the uſe of himſelf foz Life, ot his Son in Tail, with divers Re- 

-mainders over, with power bp Writing under His Hand and Seal befoze thi& wit- 
nefſes publiſh d to revoke it, then foz gwd Conſideration he enters into a Statute ; 


Cones Jn this Cale it ſeems the Land ſhall be cÞargeable tothe Conuſte. Bridgman”s 
* ng. Rep, 22. Af A make neh a Conbepante, and reſerve ſuch a power by the Afent of 


B, a 
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Ba ſtranger, aud after this doth bargain aud lell the Land; in this caſe che ſecond 
ſhall not be hurt by it. Bridgman's Rep. 23. Lane's Rep, 22. If one in 
tonſideration his Son is to marrꝝ the Daughter of B toveuant to ſtaud ſe iled to the 
uſe of His Son foꝛ life, and after ot his other Dans in Reberſion oꝛ Remainder;in 
this tale the ules limited in Remainder ſhall be void as to a Þurchaſoz foz fraud al 
beit the firſt be upon marriage which is a god conſideration, And pet if a power 
ol Revocabton be annexed to this, it ſhall be ſaid to be fraudulent as to the Purcha- 
foz- But in theſe caſes where there is a Conſideration to be paid befoze the Rebo⸗ 
tation, there it map be otherwiſe. Lanes Rep. 22. Da in Cook 3. Twyne 's caſe, 
the tale of Standon and Bullock there cited; If one Hach made an Eſtate withpower 
of Revocacion, and after with an intent todefraud a Purchaſozlevie a Fine, oz 
make a Feoffment to a ſtranger to extinct the power, and after ſel the land foꝛ va- 
luable conſideration; in this caſe the Purchaſoz ſhall avord aff theſe foxmer Con- 
vepances as fraudulent. Cook 3, 83. De moze in Moor's Rep. caſe 843. and 1046. 
that a Leaſe in diſcharge of a Truſt with power of Revoeation map be fraudulent. 
13. That if the Convepance be not fraudulent at the time ok the fir making of 
it it may not become fraudulent by aun matter ex poft facto. And if it be frau⸗ 
dulent at che firit, nothing that he can do that made it, can afterwards make it o⸗ 
therwiſe. Bulſtr. 2. part, 226. Brownl. and Goldsb, 45. 

14. Chat tf one makes a bol untarꝝn Conveyance upon confideration of natural af- 

fection, and is not at that time indebted to any, no2 in treaty with any fox the ſale 
of the Lands, ſuch convepance hath no badge of fraud; but other wile it Hath if pe 
be indebted, oz in treatp foz the (ale of the Lands. Stiles Rep. 446. 
15. That fraud ſhall never be intended except it be apparent, Brownl. and 
Goldsb. 45. Andrcherefoze if a ſpecial Werdict be, and they findcircumfancesof a 
fraudulent Ded,and da not find expꝛels fraud, but refer it to the Court to judge, the 
Court man not judge upon it, and then no fraud is found. Brow nl. and Goldsb. 36. 
Cook 10. 56. And per if then find a thing, which is and [peaks a notorious fraud in 
it ſelf, there it is god enough. der Cook 10. 56. 

16, That if ſuch a Convepance be made as inap after pzobe to be a fraudulent 
Comnvepance to one, if that one ſhall afterwards conven it awap to another bona 
fide, andfo; a baluable conlideration, it can never now become a fraudulent Con- 
vepance within the Dratutes. Cook 1. part 122. And therefoze if a Feoffment Had 
ben made bp colluſion to have avoided Wardſhip, and the Feoffe had made a Feoff- 
ment ober bona fide, the colluſion Had ceaſed. Cook 2. 94. And where there is a 
fraud in the firſt Conveyance to deceibe Purchaſozs, if the Grantee after bona file 
grant it awap to a third perſon;here the colluſton map be god, and the ſecond Grant 
be god. E 

17, Thar where the Father doth make a fraudulent Convepance,and after con- 
tinue the cecupation, and then the Land deſcend to the Son, and he ſell it fox mo⸗ 
np oꝛ other valuable conſideration ; in this caſerhe Purchaſoz may avpotd the con⸗ 
bepance made bp the Father, whether the Son be pzibp to it oz not Cook 6. 62. 
— if the Father make a fraudulent Leaſe to the Son, and he alligns it over by 
_ 8 Father dieth, the Soi ſells the Land; in this caſe the Uendee map avoid 

t. OOK 6. 62. 

18. That albeit the Purchaſoz do know ( when he makes the purthale) of the 
p2ecedent fozmer Convepance, and go on with His purchaſe, pet map He avoid the 
fozmer Convepance as fraudulent, Cook 5. 60, Pet ſ& Crook 2. 158. 

19. That if the fraudulent Ded be made by one oz ſome of His friends that are 
nor * to it, vet this will be boid as to the Purthaſoꝛs. Cook 8. 234, Ploudl 54. 
That where a Conveyance is made to one purpoſe, as to deceive the Rilig oꝛ 
Lod of bis Ward; this ſhall not bpconffrunion of Law be ſaid to be void as ro an 
other purpoſe, as to deceive Creditoz#02 the like. Dyer 268. Cook 10 56. 

21, That a Died mapbe fraudulent fo2 part and ſo'void foꝝ that, and god in the 
reſt, by Rolls Chief Juſtite; and ſo he ſaid it war ee en the caſe ot one Lydal 
of the Middle-Temple, $ Stiles Rep. 42 

22. That if one wil make Himſplf capable of avoiding thofrE Convepante, he 


mnt make it appear that he came tothe Land by f ance ag aPur- 
Nqq 2 chaſoz 
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chafoz faz valuable conſideration, and not. otherwiſe ; foz if one make @Leaſeby 
Covin oz fraud: to one, and after make another Leaſe to another bona fide, bult 
without any Fine oz Rent; in this caſe the ſecond Leſſæ map not avoid the firit 
Keale, becauſe he comes not in foz money. Do if one make a Leaſe. t0z 30Years 
without Rent oz Fine, and after marriage make it to his Wite in Joynture; in 
this tale the fozmer Eſtate will not be avoided by the latter Eſtate faz the ſame 
realon. Cook 3. $3. And if a man be fooliſh and given to waſte his Eſtate, and 
His friends have-perſuaded him to ſettle it fo2 this cauſe on His friends ta maintain 
Himſelf with it; and after ſome lewd Companions inbeagle him, andpzocureHim 
foz a (mall ſome of monp to conbep it to any of them; in this tale then map not avoid 
the fozmer Convepance as fraudulent. Cook 3. 83. Oo if one Have a Leaſe foz 
60 pears of Land, if he live ſo long, and he make it away, and then foꝛge an ahſo⸗ 
lute Leaſe of it foz 90 pears; and bp Judenture reciting this fozged Leaſe He grants 
all his intereſt into the Land to ) S; in this rale JS is not ſuch a purchaſoz to be 
able ts avoid the firſt Leaſe. Cook, Inſt, 1 part, page 3. And if the Father make a 
Leaſe foz foztp pears to a ſtranger,and continue in poſſefſion, and after-convep the 
Land to a pounger Son, who foz a valuable conſideration ſells it to another; in this 
caſe it ſems the Purchaloz map nor avoid this Leaſe . But if the Father alter the 
Leaſe made ſuffer the Land to deſcend to His eldeſt Son; who fs.p2ibp to the Truſt; 
he that ſhall purchaſe it of tht: eldeſt Son map perhaps avoid it, Lane's Rep. 113. 
Ak one covenant to Fand ſeiſed foꝛ natural affection, this will not be ſuch a-baluable 
conſideratiou, bu which to make a fozmer Conveyance with Revocation void. Moor 
Rep. caſe 833. 
23+ And he that will and map take advantage of a fraudulent Convepance made 
befo;e, muſt be ſuch a one as comes into the Land upon a latter Convepante foz a 
valuable Conſideration, as monn, oz the like. Crook 3. 83. 
24+ The Covin that is Hatched and converſant abour Conveyances of Land be it 
by Fine, Feoffment, Recoverp oz otherwiſe, tending to defeat Purchaſo7s of the 
fruit of their purchaſe, oz Creditozs of their Debts, albeit it be commonlp ſecret, 
net are there ſome ſigns oz marks of it wherebp it map be deſcried and found out; 
as 1. That the Deed of Convepanee oꝛ Gift Hath in it a power of Revocation oz 
Alteration at the wil of Him that makes it.2.That the partp ſelling oz gtving doth 
notwithſtanding ſtill occupp oz poſſeſs the thing given oz granted as his own. albe- 
it there be no ſuch thing mentioned in the Deed of Agreement. 3. That the Sale ez 
Gift is made after Suits of Law begun againſt Him, oz that He is about to ſell the 


lame thing to another. 4. That the thing is done in ſecret. Qui male agit odit lu- 


cem, & dna clandeftina ſemper inducunt ſuſpicionem, 5, That there is ſome erpzeſs 
oz implied Tf in the caſe. 6. That the Convepances do contain ſome unuſual 
clauſes, oz flouriſhes of Honeſfp and truth in them. Clauſulæ inconſuetæ ſemper in- 
ducunt ſuſpicionem. 7. That the Ded is berpgeneral, Verſutus vadit in generali- 
bus. Bulſtr. 3. part, 226, Cook 3. 81. 6. 72. 10. 53. Dyer 294. 


— — — — 


— — 


Sect. 6. What ſhall be accounted a fraudulent Conveyance or Att to 


defeat (reditors or others of their Debts or Duties, and there- 
fore void or not. | 


WV ſhall go the ſame wap in the dilpatch ok this as of the foꝛmer Queſtien: 
1. Set down what the Statutes ſap Herein. 2. Lap down ſome generals 

in it. 3. Det fozth ſome ſpecial Cales foz the Explitation and Confirmation of all 
the reſt. Foz the firit, it is pzovided by the Statute of 50 Ed. 3. 6. thet fraudulent 
Aſſurances of Lands oz Geods to deceive Creditozs ſhall be void, and the Creditozs 
hall Have Execution thereof as if no ſuch Gift had been made, 2. It is pzovided bn 
13. Eliz. chap. 5. that all fraudulent Convepances of Lands, Tenements, Meredi⸗ 
taments, Gods oz Chattels, and al ſuch Bonds, Suits, Judgments and Execu- 
tions made co avoid the Debt oz Duty of others, ſhall (as agatnſt the party nr 
| whole 
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whoſe Debt oz Duty is lo endeavoured to be avoided, their Heirs Butte ſlozs, Exe- 
tutozs oz Aﬀigns? be utterlp void, any pꝛetente oz frigned conſideration, æc. not⸗ 
withſtanding. And every ok rhe part ies to ſuch fraudulent Convepance, Bond, 
Dutt, Judgment oz Exetution, who being pzinp rherennto ſhall wittingln juſtifie 
the ſame. to be done bona fide, and upon god tenſider ation, oꝛ that ſhall aliene oꝛ 
aſſign aun Lands, Leaſe oz Gods lo to them tonvened as afo2 elaid, ſhall fozfeir 
one pears value of the Lands, Leaſe Common, oz other p2of tout of the lame, and 
the whole value of the Gods, and alſo ſo much mony as ſhall be contained in ſuch 
tovinous Bond; and being thereof conbiaed ſhafl ſuffer Half a r ears impzilonment 
without Bail, the Fozfeitures to be divided between the Queen and the party 


griebed. Common Recoveries againſt the Tenants of the Free-hold ſhall be god, Common Re- 
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notwithſtanding this Ad; and ſo ſhall al Eſfates made koz the pzocuring of a. 


Uoncher in Formedon. MNetther ſhafl this Act extend to Gzants made bona fide, 
and upon god confideration to perſons not pzivp to ſuch Colliſion, | 


— — — äÜů dñ— 


— — — 


Section VII. 


: e foz the further opening of theſe Statutes and the Law herein thele things 
are to be known. 1. That all the Laws againſt fraud ſhall be expounded li⸗ 
berally againf it. Cook 3. 2. That by the ancient Common Law he that had a 
fo2mer Right, Title, Inte reſt oz Demand, might Have avoidcd an Eſtate ſubſequent 
made bu fraud; as it one had ſold mu Gods in a Parket ober bu fraud and covin, 
JF mighr Have avoided it. And if J had had a Judgment foz Dobt oz Damages 
againſt another, and in the mean time bet wern the Judgment and Execution 
he had (old oz given awan his Gods by fraud, J might have made mp Execution 
of them. 22 Ail. 44. Dyer 295. Cook 3. 83. Brook Done 20. But naw by the le 
Statutes he that hath a ſubſequent Right map avotd o-p2ecedent Eſtate, Right. xc 
And rherefoze if one be indebted to A 201. and to B 401. and be pcſicfſed of Gods 
to the value of 20 l. and A (ues him fo2 this 201. and hanging this Suit the Debc- 
oz ſecretlv makes a general Died of Gift of all his Cods ſecretip re B in ſatiska⸗ 
gion of Hig Debt, and pet He Himſelf doth cintinue the poſſeſſicn and uſe of the 
Gods as the Owner thereof, ſefl and ſhear che ſhep, mark them in his own name, 
and after A getteth a Judgment and Execution foz Hig Debt of 20 l. in this caſe 
A ſhall make Executfon of the Gods as ik no ſuch Ded of Gift had ben made. Sa 

if in this taſe the Debtoz Had given all His Gods to B in ſatisfaction of His Deb: 
befoze ann Suit begun by A, upon anp expꝛels oz implicit Trufk, as that he ſhould 
be favourable to Him in reſpec of his poz Cate, oz the like, oꝛ chat He ſhould luer 


him to uſe His Gods and pap him as he could, o2 that if he can pzovide the mon; : 


he ſhal habe Hig Gods again, oz the like; in all theſe and ſuch like caſes. although 
the thing to be done be done upon god conſideration, pet becauſe it ic not done bona 
fide, * there is a Truſt in the Cale, there foze it ſhall be ſaid to be fraudulent. 
Cock 3. 83. 

Jf . tn. a little befoze His death convey away his Land, to the intent that a 
Warranty and Aſſets may not bar His Son foz other Land, this will be lald to be 
fraudulent, Dyer 295. 

And if a man make a Deed of Gift of all his Gods to another on conſideration 
to ſave Himſelf Harmleſs of Debts he is bound foꝛ, æt. this map be non bona file and 
fraudulent, Moor's Rep. caſe $78. 

If one in conſideration of natural aﬀecion give al Hig Gwds to His Child oz 
Couſin bona fide, this as to Creditozs will be fraudulent. Do if He when Suits are 
againſt Him ſhall convey awap his Land to his Childzen oz Couſins, with a P za⸗ 
biſo to make it void at his pleaſure. Cook 3. 80. Dyer 295. 

2+ That albeit the Ded of Gift be made to one oz moze of his friends that makes 
it, and he oz thep be not pzivp to it, pet it ſhall be adjudged fraudulent, Cook $. 
131. Plowd. 54. 


3+ That where a Conveyance at the firſf mak eng of it ig not fraudulent, it hall 


k nor 
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not bu anp matter ex poſt facto become fraudulent. And therefoze if A bona fide 
and foz valuable conſideration Poztgage his Leaſe [oz 2 1 Years to B, upon condi- 
tion that if he repap the mony a veor after to B, that he ſhall re-enter. B covenants 
with A that he ſhall receive the Pzofits till the time of patment,+c. A doth nor pap 
at the time, B hoping that A in time will not pan Him doth not interrupt him, but 
\uffers Him to take the Pꝛofits two oz thꝛie pears, and in the interim a Judgment 
is had againſt A on a Bond, and Exetution awarded; in this there is nothing of 
fraud.By both the Judges of Ali ze in Com. South. 3. Car. in the Lady Lambeths caſe. 

If a Recuſant «2 anp other Dffender, with an intent to defeat the King oz other 
Lozd of their due bp the Fozfeiture foz the offence, ſhall make awap all His Gods by 
Deed of Gift after the offence is committed; this as to the Lozd oz King ſhall be 
ſaid to be fraudulent. Stat. 13. Eliz. chap, 1. TILE | 

5. Ik after a Commiſſion of Bankrupts ſued out againſt a man, a Debtoz all 
make over oz deliver all His Gods to one of his Creditozs in ſatisfaaion of His 
Debt; this ſhall be ſaid to be fraudulent as tothe ref, and the Commiſſioners man 
not withſfanding ſill them. | 

6. It one ſue an Executo2 oꝛ Adminiſtratoꝛ foz a Debt due from the detealod, and 
bcfoze that time there was a Judgment againſt the deceaſed, His Exetutoz oz Admf- 
nifratoz at another mans Suit, which is not ſatisfied, and he hath not Aﬀets in 
His Hands moze than to ſattsfie fo2 the firſt Judgment; in this caſe if the Judgment 
be bona fide it is a bar in the firſt Suit. But it the firſt Judgment be where no Debt 
was, oz not ſo much as the Judgment ts, oz the Erecutoz oz Adminiffraroz Hath 
compounded fo leſs. and the Judgment is kept on fot of purpoſe to bar other Cre- 
ditozs of their juſt Debts, this ſhall be adjudged fraudulent as fo Creditors. Coo, 
1. 1 52. | : | 

7, It two be bound together in an Obligation, and the pzincipal Having a Leaſe 
foz pears doth make it over to His Suretp in conſideration that he is bound with 
him, and after he enters into a Statute oz ſuffers a Judgment againfHhim;inthis 
caſe the Leaſe will be ſubjea to the Debt. But ik the Durecp Had been bound to ſave 
the Pꝛintipal harmleſs, and had paid the monp foz Him, and delivered up his Coun⸗ 
cer-bond, and foz this He Had made him over the Aſſignment without ann Cruſt; 
this Had been god. Paſch, 8, Jac. B. R. Wilſon's caſe. 

If one be indebfed, and having Gods make a Deed of Gift of all bis Gods to 
J8, and make Him his Execuroz, to the end to pꝛebent Creditszs of their Debts ; 
this ſhall be ſaid to be void as to the Creditozs, and ] S notwithffanding this wal 
be chargeable as Erecutoz foꝛ as much as all the Gods are wozth. Do if one where 
Judgment is given oz like to be given againſt Him foz Debt, make awap his Lands 
oz Gods of purpoſe to avoid Execution, So if one be tn pꝛiſon foz divers Debts pꝛo⸗ 
cure Himſelf to be fndined oz attainted fog ſome offence, to the intent to fozfeit Hig 
Eſtate, to habe his Clergp, and defeat His Creditozs: all theſe aas ſhall be ſaid to be 
fraudulent and void as to Creditozs. Cook 3. Twyne's caſe, Moor's Rep. caſe 878. 

9. If one be indebt to thz& perſons, and babe Gods but to ſatisfie one of them, 
and after a Suit begun bp one of them, 82 notice of a Suit to be commenced, oz an 
arreſt made, he make a Ded of Gift of al his Gods to another of them in latis fa; 
aion of his Debt; this ſhall be laid to be fraudulent as to him that hath begun his 
Suit, oz made his arreſt foz His Debt, by Popham and Anderſon two Chief Jufff- 
teg. Moor's Rep. caſe 878. ; 

10. It an Adminiffracoz do covinouſlp give oz ſell awap His Gods, and after the 
Admintfration ts revoked, and another Adminiſtration granted to another man; 
in this caſe the Creditozs map notwithſfanding ſue the firſt Adminiffrato2,and his 
Deed of Gift as to them will be found fraudulent and void. Cook 6. 18. 5 
11. If one bind him and his Heirs in an Obligation, and after makes a fraudu⸗ 

lent Convepance of His Land that it map not be chargeable in the Hands of His 
Meir; the Dblige map ſue the Heir and recover the Debt notwithſtanding. Cook 
5.6. And pet in (ome caſes where there fs a fraud in the firſt Convepance to de- 
feat Creditoꝛs, if the Granti ſhall after grant it awap to a thirdperſon bona fide ; 
in this caſe perhaps the Colluſion man be gone, and the G2zant god. 


Set 
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Sect. 8. , what Caſes Fines or common Recoveri es may be yoid by 
o. 


hat if the Tenant foz Life luffer a common Rerobern without the Aſſent of Common Re. 

him in Reverſion, this is boid by the Statute 32 H. 8. chap. 31. 14 Eliz. covery. 
chap. 8. And pet if Tenant in Tafl in Poſlcſſion oz Remainder, ſtiffer a common Fus. 
Recoberp bp agrement in aup caſe ( except where the Reverſion is in the King) 
this is ged, and map not be falſified as done bp Cobin. Do where Tenant foz 
Life is the Remainder in Tail oz e, andthe Tenant foz Life ſuffer a common 
Recoverp, and vouch ober Him in the firſt Remainder in Tail, oz Him in the next 
Remainder in Fe, this is not fraudulent, but a bar to the Eſtate Tail. Cook 10 
49. And pet if the King give Land in recompente of ann ſervice done to Him, oꝛ foꝛ 
other cauſe, and the Tenant in Tail whilſt the Reverſton is in the King ſuffer a 
common Recoverp; this ſhall be ſaid to be fraudulent, and void as againſt the King | 
and his Ducceſſozs, bp the @ftatuteof 34 H. 8. chap. 20. Cook 10. 48. Plowd. 54. "54 . Wite of 
And if Land be conveped bp a Yusband, oz any of his Anceſfozs, to the Wife fc2 ,'" me 
Her life, oz co her and her Hus band, and their 3ſſue in Tail foz the Jopnture of the n. ek 
Wite; and after the Hus bands death the Wiſe alone, cz ſhe and another Husband *' 
of hers, ſhall ſuffer a common Recoverpof the Land; this ſhall be effeemed frau- 
dulent and void by the Statute of 11 H. 7. chap. 20. 

And if a Copp-Holder, oz Leſſes foʒ Years ſhall levp a Fine, oz make a F-offinent Fine. 

of Covin with intent to lebp a Fine afterwards to bar him in Reverſton,this will 
be all void, and albeit five pears pals without claim, pet is not Hein Reverſion 
hurt bp it, eſpetial there where the Tenant (hall pay the Kent, and do the @er- 
bite fill as he was wont to do to him in Reverſion. And net it a man ſhalt purchaſe 
Land of B bp Feoffment, oz Ded inrolled of Bargain and Sale, and after finding 
that B Hath adefeaſable Title, and that C Hath the Right, and then B levieth a 
Fine, oz taketh a Fine with Pꝛotlamations with intent to bar the Right of ©:rhis 
will be god. So if one pzetend Title into Land, and enter and diſſeiſe the Tenant 
and after leb a Fine with intent to bar the Diſſeiſee; this is god, and ſhall not be 
laid to be fraudulent. And if the Diſſeilte ſhall not enter within the five years, he 
ſhall be barred. Cook 3. 79. But ſe moze of this in chap. 2. ſect. and chap. 3. 
ſet. But it is to be known,that upon 14 Eliz. of feigned Recoveries, that there- 
by no Reverſion oꝛ Remainder expeaant upon an Cfate-rail ig pꝛeſerbed, where 
the Tenant fo2 Life is impleaded and Tenant in Tail bouched, foz where che Te- 
nant in Tail is partp-tothe Recovery, it cannot be by Colluſion, quia jus & fraus 
nunquam cohabitant. Cook 10. 45. in Jenning's caſe. 


— — 
— 


Sect. 9. Some Caſes for Illuſtration and Confirmation of what hath 
been ſaid of the Frandulent (onveyances to deceive Purchaſors 
or Creditors. | 

Caſe. 1. 


N 3. Eliz. this Caſe was; The Tenant tn Capite to defraud an Execution of To degaud 

& 30ol. recovered againſt him, makes a Feoffment with condition of Redemptt- Creditors. 
on bn him oz His PYeirs foz 201. He died his Heir within age; in this caſe it was 
held that the Heir ſhould not habe ben in Ward, foz it was not in the Clauſe cf 32. 
; of advancement of Children, et. Ik it were onelp fraudulent to avoid rhe 
Trecution and not the King, which was to be inquired , and then there was to be 
no Mardſhip. Dyer 193. —_— 
Czſe 
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G6. 2. 


Jn Chancery, 42 Eliz. Dame Burg's Caſe, Trin. 42 Eliz. the Caſe in cffe 
was; That A ſeiſed in Fe of Land, and did bargain and ſell it to B and C, with 
power of Revocation, upon the tender of 20s. to them oz ann of them in luch a 
plate; a tender was made accozdinglp, but neither B noꝛ C pꝛeſent at it, noz Had 
then ann notice of it befoze that it ſhould be then tendzed. After this A Covenants 
to Fand ſeiſed of the Land to the ule of P His Nephew foz His advancement in li 
ving,who after His deceale ſold it to ] S: Jn this caſe it was reſolved by the Judg- 
es in Serjeants-Inn, and certified as their opinion to the Keper of the great Seal; 
1. That the tender of the 20 s. in the ablence of the Bargintes, aud without no: . 
tice given of the time of the tender to them, was not a (ufficient tender toaveid 
the Eſtate. 2. That the Convepance to P, by Covenant to ſfand ſeiſed foz Con: 
ſanguinity, was nor ſuch a Convepance foz valuable conſideration as ſhould make 
_ * Convepance, with a power of Revocation in ft, upon 27 Eliz. Moor's 

ep. 33» 


Caſe, 3. 


Jn Moor's Rep. caſe 638. Paſch. 44. Eliz. in Camera Stellata the Caſe 5 | 
- tween Chamberlain and Twyne is in effect thus repoꝛted; That one ] S being in⸗ 
debted to Awdley, Warbarton and others, Warbarton thzeatens to ſue him; He 
makes a Deed of Gift of all his Gwds and Chattels to ane Twyne (bound to Him 
as Duretp foz a Debt of one of His Debtozs, et.) and this was to ſabe him harm · 
leſs from the Debt of Awdley :. andthe Died of Gift was held fraudulent foz theſe 
cauſes which were found in the Caſe; 1. Jt was general withour anp Ex⸗ 
ception. 2. It was antedated, with direction to him that made it touſe his Skill to 
p:ebent Warbarton. 3. Twyne wag not at the making noz ſealing of it, hut it 
was done in His abſente. 4+ Jt was agreed to he kept ſecret. 5. Twyne never 
Had poſſeſſion of che Deed, but it was kept bp the Bꝛother of him that made it. 
6+ Ye that made it did afterwards uſe the Gods Himſelf , dwell in the ou: 
bum and ſell, kill the Cattel in his Houſe, alter them, conſume the Cozn fog the 
Sultenance of him and His family, alwaps afterward pzetending that he was ro 
account vearlp' to the Donoꝛ, but no monep ever paid to him. 7. That he than 
made che Deed of Gift, being an Alle ſſoz of the Þubſidp, affeft Himſelf at 7 l. in 
Gods, and Had nothing beſides theſe Gods. 8. That Twyne Himſelf after the 
Died of Gift purchaſed an Extent upon a Dtatute out of the Chancery to Have Exe⸗ 
tution ot the Gods of I S foʒ a Debt due to Him : And therefoze it was adjudged 
fraudulent, although made upon gend and valuable Conſideratious to ſabe harm⸗ 
leſs from a true Debt. Moor's Rep. 638. Twyne's caſe. 


* 


Caſe. 4. 


Jn Debt on an Obligation, the Defendant pleaded Conditions perfozmed , and 
upon a point certain then were at Aue; and befoze the Trpal, knowing the Uer- 
dic would pals againſt him, he conbepedHis Lands to others upsn Condition, foz 
papment of 20 s, ct. and he twkthe Pꝛofits Himſelf continually ; the Plaintiff 
lued an Elegit to hate the PBoietp of the Land extended, and the Sheriff returned 
that he andthe Jurp upon it find it in doubt if the Land ſhall be extended, and pꝛau 
the diſcretion of the Juſfices. Dyer 294. 


Caſe. 5. 


In 17 Eliz. the Caſe was; The Yugband and Wife, the as Adminiſtratrix of 
the firſt Musband, recover a Debt; and Hanging his Suit, the Hon of the Inte⸗ 
ffate bp Covinbetwen Him and the Debtoꝛ p;ocured new Letters of Adminiffra- 
tion to him and to His Mother jopntlp (no cauſe mentioned therein of the Revora- 
tion 


* 
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tion ok the firſt) and after Judgment the don bp Covin releaſed to the Debtoz, | 
the Pugband and Wife ſue Execution, the Debtoz bzings an Audita Querela, Hang: Audits £xc- 
ing which the ſecond Admintſtration was repealed by Sentence, andrhe Cobin 

and the Repeal pleaded in Bar; whereupon the Defendant demurred, and it was 

adjudged againſt the Plaintiff, Dyer 339. Der Cook 6. 19. 


Caſe 6. 


The Cale was; Varney 34. H. 6. in Execution in the Fleet foz divers Debts, ag 

alſo foz Fines to the King returned in the Exchequer, cauſed Himſelf co be indicted To defraud 
foz Felonp, to the intent to confeſs it, and have his Clcrgy , and ſo to be fre from Creditors. 
the Tempozal Law, and after to make a Purgation, and this to defraud his Cres 

ditozs; and upon a Corpus cum cauſa all was removed in the King's Bench, The 

King percetving it, by his pzivy Seal commanded the Juffices to fap the Arraign- 

ment: After one of the Creditozs acknowledged ſatigfacion in the King's Bench of 

rhe Debt retobered in the Exchequer, Nota, the Judgment wag Quod eſſet inde ſi- 

ne die, foz Eſſet inde quietus. Dyer 245. 


Caſe 7. 


The Caſe was; Harriſon in Exetution foz Debt in the Comprer, becauſe the 


Fleet was a moꝛe eaſie Pziſon, cauſed himſelf to be ſued in che Common Bench up- To defraud 


on an Obligation of 20 l. and confeſſed the Action, and cauſed one in the name of en 


the ſuppoled Dblige (being bzought into the King's Bench by a Corpus cum cau- 2 feigned Suit 
ſa ) to pzap that He map be commitred in Execution to che Fleet; and this was done 

foz both Executions: And the matter being revealed by the Oblige, not knowing 

of the matter of dilcharge, the Pꝛiloner was remanded to the Sheriff of London, 

and a Fine of 10 l. ſet upon him fog the Fraud. Dyer 249. 


Caſe 8. 


In Trin. 2. Jac, in Ejectionæ firmæ between Shelden and Handbury, the Caſe 
was; That M A, living a part from her Hus band foꝛ a time, had laid up Bonep, 
and had purchaſed Land with it, and tok an Aſſurante in the name ok one Bolt in 
truſt: Bolt Iping in extremis, at the requeſt of M A made a Leaſe foz rwo hundzed 
prars to Shelden, on Condition that Sheldon ſhould pan the Pzofits to MA; and 
allo upon Condition that if Bolt did over-live the firff dap of June nexr ; and then 
pap 12 d. to Shelden, the Leafe to be void, Bolt did ober⸗libe that day, and did not 
pay 12 d: hut after this foz 100 l. in Ponen he made a Leaſe foz pears of the 
Land to Hanbury, with a Covenant foz enjoping and ſaving Harmleſs che Leſſæ 
from all incumbzances made bn him. Bolt died the4Q Eliz. Sheldon then and not 
befoze, Having - notice of the Leaſe made to him; entred upon Hanbury, and made 
the Leaſe to the Plaintiff: and the Queſtion was, if che Leaſe made by Bolt at 
the requeſt of Mary, in part of perfozmonce of the Cruſt, were fraudulent and void Ta defraud 2 
by 27 Eliz. chap, 4. againſt Hanbury the Purchaloz within the firſt bzanch, wich Purchalcr, 
intent to defraud Purchaſozs, oz within the ſecond, foz the Clauſe of Revocation 
left to Him that made the firſt Leaſe, and alſo made the ſecond Leaſe, As to the 
Intent, it was laid againÞ che Fraud, That che Intent was the perfozmance of 
the Truſt, and alſo the Jntent could not be fo deceibe a Purchaſoz,foz in god Con- 
ſrience he was to perfozm the Truſt to one that did not direc ann ſecond Sale. And 
as tu the ſecond bzanch it was laid, That at the time of the ſecond Leaſe che pow: 
er to revoke was -void and paſt, wherebn the firſt Leaſes became ablſolute and ivre- 
vctable. Moar's Rep. caſe 1046. 


Caſe. 9. 
In Paſeb; x7, Eliz, ut ſuprs, the Cale was about a L eaſe; and there it was laid, 
| Ree That 
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Averment of That a Leaſe ſhall not be intended covinous without an expzels Aberment of Co⸗ 


| Covin. vin, fo: it map be bona fide, Dyer 341. : 


Caſe. 10. 


. In Paſch. 9. Jac. in the Exchequer, Clark and Rutland, the Caſe was; A Feme 
Foa ſole pollefſed of a term of pears, aſſigns it to A in Trufl, and after marries with 
| him in Reverſion; and after, the Hus band being in quiet poſſeſſion, He and hig 
Mife jonn in a Bargain and Dale to B upon a valuable conſideration, and after 
the Wife dies, and the Aſſignee doth ſet on fot the Leaſe; and if this ſhalt be void 
againſt the Bargaine, was the Queſtion upon Evidence : and it ſemeth not, be- 
cauſe the Bargain clafmeth nothing by Conveyance from the Milte, and allothis 
Husband and Truſt in the term doth not belong to the Hus band after the death of the Wife: 
Wiſe. Foz Tanfield ſaid, That ft was decr&d in Chancery, and the opinion of the Judges 
h was in one Dennis's Caſe, If a Feme ſole aſſign a Leaſe in Truff, and after take 
an Pusband, and die, that the Adminiſtratoz of the Wife ſhall have this Tru, 
and that the Adminiſtration ſhall be granted foz this term, although there be no 
other thing foz which the Adminiſtration ought to be granted; Jt was alſo touch- 
ed, That if che father make a Leaſe foꝛ foztp pears to a Stranger, and continue in 
poſſeſſion, and after convep the Land to a pounger Son, who foz a valuable tonſi⸗ 
deration convepeth it ober; it was doubted if the Purchaſo: ſhould avoid this Leaſe 
oʒ not: but it was laid, That if in that caſe the Father, after the making of ſuch 
a Leaſe, Had ſuffered the Land to deſcend to his eldeſt Son, who had ben p2ivp to 
this Tru, that the Purchaſoꝛ of the eldeſt Son ſhould avoid this Leaſe ; as it 

was ruled in Burnel's Caſe , Cook 6. Lane's Rep; 113. 


Caſe. 11. 


In Trin. 10. Jac, in Co. B. Tyrer and Littleton's Caſe, vouched in the Chancel: 

loz, Paſter and Scholars Cale of Oxford; it was thus, A was leiſed of Land in 

Fe, held of T L of his Pannoꝛ of H bu Fealty-Rent, and rendzing the beit Beat 

after the death of every Tenant in Fe-ſimple, bn Derd, in conſideration of love 

and affedion to His Son and Heir apparent, and in conſideration of a Marriage 

betwixt his Son and B, and fo; the advancement of his (aid Don, enfeoffed his Don 

To deftaud and Heir apparent of the (aid Land: And after the on, to the intent that Bſhould 
the Lord ot not be endowedof the ſaid Land during the life of the Father, redemiled it to the 
nus due. Father foz fozty pears, if he ſhould live ſo long: The Marrtage cok eſfea, ihe 
Son did his Suit at the Court of the Lozd; and after the Feofmenc the Father 

paid the Rent to the Lozd, and after the Father died, the Lozd rok a Beaſt foz 

] an Veriot after the death of the Father; the Jurp found the Statute of 13 

Craud muſt be ot Fraud. In this caſe itꝰ was reſolved; /x+ Berauſe no Fraud: was found by 


found ex- the Jurp, the Caurt ſhall not Mitend the Feoffment was made by Fraud. 2. Be⸗ 


preſiy, cauſe. then habe not found it was made with intent todefraud the Lozdof His 
Meriot, it ſhall not be ſo intended 3. It being found to be made in tonſideration 
of Marriage, and ſo that particular intent ganterning the Dower of che Mile of 
the Son, it ſhall not be taken bn ann tonſtruaion of Law to ann other intent co 
be Fraudulent. | 6 bel. 33 : 44 


Caſe 12. 5 ter 


In Cook 5. 95. upon a ſpetial Merdia, this Cale was; That ir ] P enfecſfs 
W, upon Condition after the death ol W to pap to the Heirs, Exetutozs oꝛ Admi⸗ 
niftrarozs of the laid W 1001; W enfeoffs A, by whom the Plaintittꝭ claima, and 
dies. Bp Agreement J P paps the 100 l. to the Meir of W, who repaps all but 
payment of 321; P entred, and was leiled till A ouſted him: Jn this caſe it was adjudged 
men in ſhew. Foz the Lell of A, and that the Condition was not perfozmed as it ought co be 

really, the ſubſequent papment is direced bp the pzecedent Agreement, and che 
Eſtate of A is not diveſfed by it. Goodale*s caſe, 


Todeceivea 
Purchaſor. 


Caſe 


Sect. g. decexye F urcha ſors or. Creditors. 


Caſe 25. 
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In Cook 5. 60. in Gouche's Cale: An Action was bzonght againtt A. as Veir, To deceive 
he pleaded nothing by Delcent; it was given in Evidence foz the Plantiff , chat Credirors; .. 


Lands in Fee deſcended , and alledged foz the Defendant, that he had conveyed 
chem over, and fo2 the Plantiff, that it was by Covin; and upon this ſpectal Mer⸗ 
dict it was found aud adjudged fo2 the Plantiff: And therein-refolved, 1. That 
the Plaintiff nesd not plead the Covin, but may give it in Evidence, i. becauſe che 
Statute makes the Feoffment void. 2. It is dangerous to fozce him to plead Co⸗ 

vin which is lo ſecret. Note, that thePurchaſoz knowing that a Fraudulent Con⸗ 
vepance is made, may pet avoid it. | 


* 


Caſe 14. 
* | 
In the Caſe of Bankrupts, Cook 2. 31. A man was indebted to A. and B. in 
100 l, and afterwards he became Bankrupt; a Commiſſion was awarded to C. 
and D. tu make over the Goods to the Crevito2s; afterwards the Wankrupt gave all 
his Goods to another Creditoꝛ foz the papment of his Debt, and afterwards the 
Commilltoners by virtue of the Commiſſion ſold the Goods: And in this cale it 
was reſolved, That the Dale of the Commiſtoners was good, and that the Bank⸗ 
rupt after che Commiſlion awarded had not any power to make Sale ozDiltribution 
of his Goods to any one of his Creditoꝛs, and chat therefoze that he did therein 
was not good, but that the Commiſſioners might ſell aud divide them nothwich- 
ſtanding. | 


Caſe 15, 


In Triv..1651. B. R. between Tucker and Coſh, the Caſe fell out to be this; 
A Tradeſman in conſideration of Marriage made a Convepance of his Lands to 
the uſe of himſelf and his Wife , and afterwards becomes a Bankrupt; a Com- 
million is taken out again him, and the Lands of the Bankrupt are fold by che 


To defraud 
Creditars, 


Ban ætupt. 


Commiſſioners to the Avowant that took the Diſtreſs: In this cale the Queſtian Eraudulent 
was, Whether this Conveyance made by the Bankrupt of his Lands was within Convevance 


the Statute of Fraudulent Convepances, and lale made by the Commiſſioners 
were good 02 not: Maynard argued, not; foz the Deed here is without Fraud, and 
not within theDtatute,where onely a valuable conſideration is onely expreſled, and 
not a Conveyance on conſideration ok Parriage. 2. The Feme is one perſon 
with her Husband. 3. It appears the Wife, by comparing of the Dtatutes to- 
gether, is not within 1 Jac. but onely Childzen and other perſons; foz ſhe is not 
named in 1 Jac, but Childzen aud where perſons. ' Rolls Chief Juſtite ſaiv, That 
Criſp, and Prac's Caſe is ſomewhat like this: The Law intends a Bankrupt which 
is ſo by Fraud, as well as one that is fo by Accident; foz this he is called an Df- 
fendoꝛ in the Statute: and here the year of our Lod 1637. is the chirteenth pear 
of the late King, and the Recovery ſuffered by the Bankrupt was then, and within 
half a year after the Recovery he became a Bankrupt, lo as there ſgms to be Fraud 
in the Conveyance, but this is not expꝛeſled in the pleading as it might have been. 
Jerman and Ask agreed with bim; Nichols doubted. Rolls The matter in diſpute 
is not a ſpecial Uerdic, but comes in queſtion upon point of pleading, which is to 
be taken ſtrongly agaiuſt him that pleads it; and he hath not expꝛeſt any valuable 
tonſideration as he might have done, as by ſaying in conſideration of a Poꝛtion, 
v2 in recompence of Marriage, oz in perfozmance of Articles made upon Parri⸗ 
age, 02 that the Wite had joined in ſelling ſome part of the Land, After Judg- 
ment was given acco2dingly ; foz the Court held, That the Wife was within the 


Statute of 1 Jac, and the pzoviding foz Wife and Childzen ts the pzoviding ko? 


zimlelk. Stiles 288, 289. 
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Of Fraudulent Gonweyances to Chap. 7 


Caſe 16. 


In Evidence to the Jury at the Bar, the matter being ſent out of the Chan- 
cery to be tried here, the Cale appeared to be ſuch; There having been communi⸗ 
cation of Parriaage betwixt Sir Robert Griffith and the Lady Stowel, the laid 
 Griffich befoze the affiance pzomiſed to aſſure unts her 10001, per annum fox 
her Jointure, his Cate being then wozth 12000 l. per annum; whereupon 
the repoſing confidence in his Pꝛomi ſe, married with him befoze any Allu⸗ 
rance 02 Covenant in waiting -whatſoever : but afterwards he by Died conveys 
ed Lands of great value to ſome Friends of the Lady stowel's (then his 
Mike) tothe uſe ok the ſaid Lady foz term of an hundzed pears, if ſhe would 
liveſolong, to commence after his death; and it was indozſed upon the back⸗ 
ſide of the ſaid Deed, that the intent thereok was, That when there ſhould 
be a Jointure of 1000 l. per annum ſetled upon her accozding to the firſt Agrees 
ment, that then the Leaſe ſhould be void: Aud whether this were a Frau⸗ 
dulent Leaſe oz no, was the Queſtion , becauſe it was with a proviſo to de⸗ 
termine at the will of the Baron: where the Court took: this difference; 
Where Leaſes be made with a Proviſo , That if the Leſloz pay 10 s. that 
then the Leaſe ſhall be void, becauſe it is apparent that the ſum to be pain 
is not of the value of the Land, but onely limited as a power ok Revocati⸗ 
on; ſuch Leaſe ſhall be void as to the Purchaloz. But if a man moztgage 
his Land foz tooo I. Proviſo, that if the Poꝛtgage pay the 1000 l. that 
then the Leaſe ſhall be void; this is not a fraudulentLeaſe , but ſhall. be gogd 
againſt the Purchaſoz , if the Poney be not paid thereupon. And che Court 
held, That this Leaſe being made in purſuance of the firſt Pꝛomile, although 
there was not any mention of any 'Leale-to be made, yet it was grounded 
upon a good Conſideration , and not fraudulent, It was allo further objecten, 
That the Lavy had contealed this Leaſe during her Yusband's life, and there⸗ 
foze it ſhonld be fraudulent , becauſe if ſhe had ſpoken thereof, ſhe might habe 
hindzed Purchalozs, xc. But it was thereto anlwered by the Chief Juſtice, 
That all Actions ought to have their relozt to their firſt Dziginal; and he 
agreed, it had bien better if ſhe had diſcovered that ſhe had ſuch a Leaſe 5 but 
the Leaſe being good at the firſt, the Concealment chereof cannot make it ill. 
Another Objection was made, That the Baron was Tenant in Tail at the 
time ok making this Leaſe; and therefoze it was a void Leaſeto begin after 
his deceaſe , ( whereto the Court ſeemed to incline:) But to avoid it, thoſe ot 
the Counſel with the Lady pꝛoduced a common Recovery which had docked che 
Entail; whereupon the Counſel on the other ſive pꝛelled them to pꝛove who 
was Tenant to the Przcipe at the time of the Recovery ; but the Court would 
not allow thereof, koz it ſhall be intended to be a good Recovery, and ik it 
were otherwiſe , the p2oof onght to be made by the other party. Another Ob⸗ 
jection was made, That this was the Land of Bing Henry the third, who 
gave it to Elinor with his eldeſt Son in Tail, the Reverfion in the Crown; 
ſo as Griffith had not any Title to make this Leaſe : And they ſhewed-a 
Gzant from the King to intitle themſelves; whereto Hitcham Serjeant - ſaid, 
That ik there were a Gift in Tail, the Reverſion in the Crown befoze che 
Statute of Donis, and the poſſeſſion hath ben time whereof, #c. in Purcha⸗ 
ſozs, ik the Poſſeſſion cannot bep2oved to be in the King after the Statute 
of Weſt. 2, cc. it ſhall be intended to be made poſt prolem ſuſcitatam, and be- 
foze the Statute ok Donis: and ſo if a Parſon ſhews that two hundzed pears 
certain Land was parcel of his Glebe , it is not therefoze of neceſſitp that the 
other ſhould pzoduce a Confirmation from the Patron and Oꝛdinarp; fozithe 
Continuance of the Poſſeſſton makes it intendable to be accozding to Law at 
the time when it was made. Akterwards they on the other ſide: ſhewed a 
Recozd in 10 Ed 3 which was long after the Statute of Donis, pꝛoping it 

to be in King Edward the third, and that the Eſtat e⸗tail then continued. 
Mountague Chief Juſtice ſaid, he would be better adviled: whereupon, * 
4 


deceive: Purchaſors:or ' Creditors. 


Sect: 9: 


by the motion of other Juſtices, the Parties agreed to habe a Juroz with⸗ 
drawn, which was done accozdingly: And it was laid in this caſe, - That a 
Leaſe may be determined by fozce ofa Condition indozled upon the backſide there⸗ 


ok, if it be defoze the enſealing and delivery, as well as by fozce of a Condition 
within the Died. which was not denied by any, Dame Griffith and Stanhope, 


Mich, 15. Jac. B. R. Croo. 2. part, 454. 
| Caſe 17, 


Debt upon an Obligation of a thouland Parks made to the Plantiff and 
one Thomas Gewen, 20. Eliz, the Defendant pleads that the ſais William the 
Teſtatoꝛ was bound to the ſaid Thomas Gewen, 22 Eliz. in a Dtatute-Dtaple 
of 2000 l. and ſhews. that the Defealance thereof was, Whereas he had to- 
venanted to aſſure the Barton of Broadridge to the ule of himſelf foz his life, and 
after to the uſe of the Plaintiff and his Mike in Tail, Remainder to the right 
Þeirs of William Noble, and that he ſhould not charge the ſaid Barton with 
Eſtates that ſhould endure longer then his own like; chat if he perfozmed 
the lald Covenant, the Statute to be void, cc. and ſhews the breach of the 
Covenant by an Aſſurance of the ſaid Land to George Noble his Son in 
Tail, ſo the Statute bzoken which is in fozce , and avers Qod non habear, 
net die impetrationis billæ prædictæ babuerunc: bona, quæ ſuere Teſtaroris tem- 
pore mortis ſuæ in manibus ſuis adminiſtrand' præterquam ad ſatisfaciendum 
the lald Statute. The Plantiff replies, and ſhews the Statute of 27 Eliz, 
of Fraudulent Conveyance , and that the fürſt Jndenture and Defeaſance was 
in-confideration of Money; and that after the Conveyance ta George Noble 
he made an Allurance to the uſe of himſelf fo2 life, and after to the ule ot 
-the:Plantiff and his Wife accozding to the firſt Indenture; and that che 
Condepance to George Noble was to defraud him, and lo void, and had not 
any continuance after the death of William Noble agatnif him; and there- 
upon the Defendant demurred : Aud being argued at the Bar, npon the mat⸗ 
ter ok the Replication all the Court reſolved, that the matter  hewn therein 
doth not avoid the bzeach of the Dtatucez foz although that Eſtate is veus 
dible by the Statute of 27 Eliz. yet it is charged to continue longer then his 
life in the limitation; and therefoze it is a bzeach of the Covenant, ſo the 
Statute'is foxfeited. Then it was moved, That che War is ill; Firſf, be⸗ 
cauſe he- pleads that he had not Goods the day of the Bill, which were the 
Teftatozs cempore mortis juz , which is not good, becauſe.he may have Goods 
Hable to Debts, although they were not the Teſtatozs Gaods tempore mortis 
ſux ; as if he had Lands deviſed ta be ſold foz the payment of his Debts, which 
are ſold, the Poney received is Allets , pet they were not bona Teſtatoris: 
fo it is where Goods are taken from the Teſtatoz by Treſpaſs, and Damma⸗ 
ges are "recovered , they be Aſſets in their hands, and lo is che Book 7 H. 4. 
35, And of that opinion was Williams: but all che Court beſides held the 
cotitrary in this point; foz the Bar is good to a common intent, and it ſhall 
not be conceived that they had ſuch. Allets, being ſpecial Allets, unleſs it 
were ſpecially ſhewen; and denied the Book to be Law in that point: Aud 
they ſaid, that all the Pꝛecedents are in this manner as is here quoad this 
pomt ; andKemp and all the Clerks affirmed as much. 7 H. 7. 7. 3 H. 7. 8. 
6. H. 7. 7. 5 H. 7. 14. d ſecond Exception to the Bar was, becauſe he pze- 
tends that he had not nee die impetrationis billz habuit bona Teſtatoris, &c, 
and doch not lay nec unquam poſtea, which ought to be alledged by the Rule 
of Al the Books, foz it may be that he had, after the Bill which mighe 
charge him: And it was held by all the Court to be an incurable fault; foz 
all Books andPzecedents , direct that the. pleaning ougbt to be lo; and it is 
not atded; unlets it be found by Uerdic that he had Aſſets the day of the 
Plena pleaded; then that aids the fault in the Bar, and makes it not mates 
rial, but it is not ſo upon Demurrer; and although the Demurrer be upon a 


Replication 


which is vicious, vet fozalmuch as the Bar is ill, the Declara⸗ 
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tion being good, and the Replication is onely to avoid the Bar, which (as this 
Caſe is) ned not to be avoided, becauſe it is no Bar, and the Replication is not to 
intitle him to the Action, they held, although the Replication was ill therein, yet 
Judgment ſhould be given againſt the Defendant: But where the Replication is 
to intitle himſelf to the Action, and by the Plantiffs own ſhewing in the Replicati- 
on he hath not any cauſe of Action, there Judgment ſhall-be againſt the Plantiff, 
although the Bar be ill; As in Debt upon an Obligation where the Condition is 
to perkoꝛm Covenants, and the Defeudant pleads Perfozmance, but pleads ill, and 
the Plantiff replies, and ſhews a bzeach which appears to be no bzeach ; the De- 
fendantdemurrs, Judgment ſhall be againſt the Plaintiff; foꝛ the Court ſhall not 
intend any other bzeach o2 cauſe of Action then he himlelf bath ſhown, which is not 
any; wherefoze Judgment ſhall be againſt him. And in this Cale, after divers 
motions, it was adjudged foz the Plantiff. Vide Co. 3. fol. 52. Chriſtopher Ge- 
wen and Samuel Roo), and others. Mich. 4. Jac. B. R. Croo. 2 parc, x31, St 


Coo. 3. 52. 


Chap. 2 


Caſe 18. 


Infozmation upon the Staute of 27 Eliz. of Fraudulent Conveyances, upoy 
Evidence to the Jurp, Tanfield cited it tobe adjudged in one Woodic*>Cale ; where 
one after Marriage voluntarily aſligned a Leaſe foz years , quaſi in Jointure foz his 
Feme, and took the P2ofits, and afterwards ſold it to one who had not any notice 
of this Convepance : Thar it was within the Statute, although at firlk it was not 
made upon Truſt to be revoked, noz any Clauſe of .Revocation therein, becauſe 
it was a voluntary Conveyance at firſt, and ſhall be intended Fraudulent at the be⸗ 
giuning. But ik at the'time of the Marriage oz afterwards , by reaſon of a Poꝛ⸗ 
tion given by hisWives Friends in recompence thereof,and foz a Pzoviſion foz the 
maintenance of his Feme, he had made an aſlignment of luch a Leaſe to his Wifes 
Friends, and had afterwards taken the P2ofits thereof, (as in reaſon he ought, 
during his Life) and then had ſold that Term; pet it had not been within the Sta⸗ 
tute, Colvi/: add Parker, Paſch. 5. Jac. B. R. Croo. 2 part, 150. 


Caſe 19, 


Ejectione firmæ of a Leaſe from John Elms, upon Not Guilty pleaded, the Jury 
found a ſpecial Uordict, viz. that Edward Elms, Father of the Leſioz, was ſeiſed in 
Fee ; And in 35 Ez. Covenanted by Jndenture, in Conſideration ofa lone to his 
eldeſt Don, and foz the ſetling his Lands in his name and bloud, and accoꝛding to 
the Eſtates, Pꝛoviloes and Limitations therein mentioned, That he would betoze 
Eaſter convey his Lands to Edward Apſley and others. to the ule df himſclf foz Life, 
the Remainder to his laid Son the Leſloz in Tail, with divers Remainders over; 
the Remainder to his right Heirs: And that all Eſtates made ſhould be co the Uſes 


and under the Pꝛoviloes afterward mentioned; with a Pzoviſo-, That he might 


make Leaſes toz 21 pears of any part thereof, and that the Conveyance ſhould be 
ro the ule of the Leſſee; with a Pzoviſo , That he might revoke all the Uſes and 
Eſtates by his Writing oz Mill: he allo covenanted that he would ſtand ſciſed 
from and after Eaſter of ſo much of the ſaid Land which ſhould not be ſufficientlp 
conveyed to the laid ſeveral Ules,Jutents and Purpoſes. They found that befoze 
Eaſter no Aſſurance was made acco2ving to the Indenture; and that in 40 Eliz. 
fo2 30 li. paid, he by Jndenture demiſed to the Defendant foz 21 years, and found 
the Clauſe of the Statute of 27 Elia. Chap, 4. That if one make a Convepance 
with clauſe of Revocation, and afterwards, foz conſideration of mony, oz foz other 
Conſideratious, bargains, ſells, demiſes oz grants the ſaid Land to a Stranger, 
that the laid Con vepantce Hall be void and revoked, ar. They farther find, that Ed- 
ward Elms died, and that John Elms entred, and let to the Plantiff , upon whom 
the Defendant re-entzed, Et ſi, &c. Firſt it was reſolved without Argument, That 
the Uſes and Eſtates raiſed by this Covenant in this Jndenture being made in con⸗ 


aderation of loan to his Don, (no Eſtate at all being executed befoze Eaſter) the 
Covenant 
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Covenant extended to al; although it was objened that the woꝛds being, That of 
ſo much of the ſaid Lands as ſnhould not be ſufficiently cen veyed, he would 
ſtand, gcc. The intent was; that he would ſfand ſeiſed when part was conveved 
and lufkictentlp executed,” but when no part was executed, it was not his intent 
that all would be ratſed bn Cobenant: Sed non allocatur, foz the Conſideration 
being ſuficfent,the Cobenant wen extends to all, there being nothing ten veped by 
the Eſtate exetuted. Secondlp, it was reſolved, that the Eſtate being not executed 
(the Uſes riſing by Covenant onelp ) the Pzoviſo tomake Leales is void; toz the 
Leſſes are Strangers to the Conſideration of Blod, and there foze cannot take the 
bene ſit of ann luch Effate therebp; and the Father hath nat ann aut hozity to make 
Leaſes. Vide Mildemaie's Caſe, Coo. 1 fol. 176. and the Lord Pagett's Caſe, 
ibid. 154. Thpirdlp, (which was the pzincipal Queſtien) When Edward Elms 
made a Leaſe foz 21 pears, (which migbt habe Had his determination during his 
life) it being made in conſideration of mony paid, Whether that ſhould be ſaid 
to be a Leaſe deribed out of the Eſtate foz life oneln, oʒ whether the Leſſæ ſhall have 
benefit of the Statute of 27 Eliz. That this voluntarp and revocable Convepance 
ſhould be ſaid void and revoked quoad the Leſſee, was the doubt: And it was held 
bp all the Juſtices, that this Leaſe ſhauld be god and ablolute, and not be impea⸗ 
ched ba the fozmer. But He who made it Having power to revoke it, the Law-ſhall 
tonſtrue it as reboked and void quoad the Lefſee, and that He was as Tenant in 
Fee when he made the Leaſe ; foz it is expzeſlyp within che wozds and intent of 
the Statute of 27 Eliz. this Leaſe being made in conſideration of a Fine paid. 
And it was ſaid at the Bar, that in the 29 Eliz. berween Hind and Collins it was re- 
ſolbed in this Court, that where one Had made ſuch a Conbepante, and had made a 
Leaſe' reſerving Rent, without other conſideration, that it was ſufficient, and a 
Revocation of the firſt Tffate quoad the Leaſe, Wherefoze, #c. And becauſe none 
of the Plaintiffs part had argued, then gave farther dap, Er adjournatur. Croſs 
and Fauftindicch, Trin. 5 Jac, B. R. Croo. 2. 180, f : 


Caſe 20. 


claiming them to be the Gods of Twyne bp vercue of the ſame Ded; and. whe: 
ther this Died was Fraudulent oꝛ not was the Queſtion ;- and it was reſolved by 
Sir Thomas Egerton Keeper of the Gzeat Meal aof England, and bp the Chief Juffi- 
ces; Popham and Anderſon, and all the Court ot Scar-Chamber, That this Ded 
was Fraudulent and within the Þratute of 13 Eliz. and in this caſe divers things 
were reſolved. 60 ; | | l 
Firſt, That this Deed had the marks of Fraud, it was general, and without ex- 
— — ef his Apparel oz aun thing of nete ſlitn, foz Doloſus vet ſatur in, genera- 
Secondly; the Donoz continueth in the Peſleſſin. 8 
Thirdin, It was made iu ſecret. Et dona clandeſtina ſemper ſunt ſuſpioioſa. 
Fourthlp, Jt was made hanging the Mrit. dt E 
Fifthlu, There was Truſt bet wien the partiss, foz the Done was in poſſeſſion 
und uled them, and Fraud is alwaps apppareled with Truſt, and Ttuſt is the 


” 
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Et Clauſulz inconſuetæ ſemper inducant ſuſpitionem. And it was reſolved, although 
it was a due Debt to Twyne and a god Conſideration of the Died, pet it was. not 
within the Pꝛobilo of the ſaid Aa of 13 Eliz. Bp whech it is pꝛobided, that the 
ſaid Aa doth not extend to ann E ttate oꝛ Intereſt in Lands, ec. Gods and Chattels 
made upon god Conſideration and bona fide; foz although it be upon god and true 
Conſide ration, pet it is not bona fide ; foꝝ no Deed ſhall be dæmed to be made bona 
fide within the ſaid Pꝛobilo that is accompanied with ann Truff , foz the Pzovi- 
fo ſaith, upon god Conſideration and bona fide, ſo as god Confideration doth not 
ſerve, if it be not allo bona fide, 

2 Reader) if any Died be made to the in ſatis faaiou of anp Debt, 
by one that is indebted unto others alſo; fir, let it be in publick manner befoze 
neighbours ; ſecondlp, valued by god men to a true value; thirdlp, take them out 
of piiſeſſion of the Donoz pzeſently, fozcontinuance of poſſeſſion in the Donoꝛ is a 
mark of Truſt. | 2 

There are two Conſiderations, viz, Conſideration of lod oz Nature, and Ua- 
luable Conſideration. And if one that is fndebted to five ſeveral perſons everp one 
20 |. in tonſideration of Natural affeaion, doth give all his Gods unto His Don oz 
Couſin, the Intention of the Sratute was, that the Conſideration in this Caſe 
ſhould be valuable; foz Equitp requires that this Deed that defeats others, ſhall 
be made of as High a Conſideration as the things are that are ſo defeated thereby ; 
fo; it is to be pꝛeſlumed, that the Father, if He had not been indebted unto others; 
would not diſpefſeſs himſelf of all His Gods, and ſubjea Himſelf unto His Cradle; 
and therefo:e it ſhall be intended, that it was to defeat His Creditozs ; and if a 
Conſideration of Nature oꝛ Blpd ſhould be a god Conſideration within this Pꝛo⸗ 
eps Ko 2 1 would ſerve foz little oz nothing, and no Creditoz ſhould be ſure 
o eht. 

A Feoffment made ſolelp in conſideration of Nature oz Blod ſhall not take awan 
the uſe raiſed upon a valuable conſideration, but it ſhafl take a waꝝ a uſe raiſed in 
conſideration of Nature, foz both conſiderations are in æquali jure, and of the ſame 
nature. 0 | 

Mann men marvel the reaſon that lo mann Aas and Statutes are daily made: 
This Uerſe anſwereth. | 

Quæritur ut creſcunt tot magna volumina Legis, 
oy In promptu cauſa eft, creſcit in orbe Dolus. 

And berfaſ$-Frauyabounds moze in theſe days than in foꝛmer times, it was ve- 
ſolved thaf'afStatutes made agatuff Fraud ſhall be liberalln expounded foz to ſap: 
pꝛels the Fraud, and accozding to this ſer ſeveral reſolutions in che Bok at large; 

It was reſolved, That no Purchaſoz map avoid a pꝛetedent Convepance made by 
Fraud, but he that is a Purchaſoz foz monp,oz other valuable conſideration, paid foꝛ 
conſideration of Bled, is a god conſideration, but not ſuch a Conſideration as is 
intended by the @ratute of 27 Eliz, chap, 4. Foz valuable conſiderarton is onelu 
God conſideration by the ſame Ad. Anderſon Chief Juſtice of the Common Bench 
ſaid, that a man who is of (mall Capacity, and not able to governhis-Lands char 
deſcend unto Him, and being diſpoſed to Riot and Diſozdex , bp the mediation of 
His Friends, bn open act conveps His Land to them upon truſt andeonfidence that 
He ſhall take the Pꝛofits fox His maintenance, that pe ſhall habe no power to waite 
oz conſume them: And after, he being ſeduced by deceitful and coverons perſcns; 

bargaing foꝛ ſmall fums his Land of great value; this Bargain, although it were 
koz Jon, was holden to be out of the Statute, fox this At was made againtt all 
Fraud and Deteit, and ſhall not aid ann Purchalſoz that cometh not to the Lands 
foz god Conſiderations, Iawfulp, without Fraud oꝛ Detetipt. And in this caſe 
Twyne was conviaed of Fraud, and he und all the other ol Riot. Twyne s caſe 44 
Eliz. in the Star- Chamber. Coo, 3. 18. or ogra fer 


Caſe, 21. 


To deceive Wray Chief Juffice ſaid, that if A make a Fraudulent Conveyance of his K ands 


Purchaſors. to deteibe a Purchaſoz, agaiuſt the Statute 27 Eliz. and continue in Poſſeſſion, 


and 
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and is reputed as Owner, B. enters in Communication wich A. koꝛ the Purchaſe; 
and by accident B. hath notice of this Frandalent Conveyarite; nötwithttanding he 
concluds with A. and takes his Allurance; in this caſe B. Hall avoid the Cafd Frau 
dulent Conveyance by the ſaid A, notwithffanving the notice; koz the Aa by ex⸗ 
Neſs wo2vs hath made the Fraudulent Con vepante votd as the Purrhaſoz, and 
fozasſmuch as that is within the expꝛels Pꝛoviſion ok the Statiite; it ought to be 
taken and erpounded in ſuppzeſſion ok Fraud. Reſolied, that Fraud may be given 
in evidence, becauſe the Eſtate is void by the Act of 13 Bliz, and Fraud is hatchev 
in. lecret, in arbore cava & opaca, | 

And accoꝛding to this opinion it was relslved per totam Curiam in Communi 
Banco, Paſch, 3 Jac, where one Bullock had made a Fraudulent Eſtate ot his 
Lands, within the Statute of 27 Eliz, to A. B. and C. and after offered to ſell the 
ſame to one Standen, and befoze the Affuvanice by Bullock, Standen had notice 
thereof,and notwithſfanding pzoceded;# took the Aſſurance from Bullock: Standen 
avoided the fozmerAſſurance of Fraud by the ſaivAd;fo2 the notice of chePutchaloz 
cannot make that good which an Act of Parliament hath made void as to him; and 
it is true, Quod non decipitur qui ſcit ſe decipi. But in this Cale the Purchaſoz is 
not deceived, foz the Fraudulent Conveyance wheredf he had notice is made void 
(as to him) by the Statute;and therefoze he knew it rould not hurt him. Gouche's 
Caſe in B. R. 32 Eliz, Coo, 5, 60, ; 


Caſe 22. 


If the Father make a Leale by Fraud and dies, the Son ſells the Land knows To deceive 
ing oz not knowing of it,the Uendee ſhall avoid it, 2. The Father makes a Leaſe Purchafors, 
to the Son, who aſligns it over by Fraud the Father dies, the Son ſells the Land; 
the Mende ſhall avoid it. Burrel's Caſe; 5 Jac, Coo. B. Coo, 6: 72. | 


Cale 382, - 


In Coo. 3. 77 Fermer'sCaſe, which is put befoze Caſe 2 of Chap 2. SeR, 18. It is Wh _ 
ſa{d by the Judges, That it was not the intent of the Statute of 4. H. 7. to eſta⸗ ,, 32 — 
ith Fines levied by the Leſlee to defraud him in Revetſton. 2. Not to euable thoſe chaſors, y 
to levy by Covin who befoze the Statute cottld not levy it, being to the Diſtnheri- 
rattce af him in Reverſion. 3. All Acts, as Fitits , Recoveries; Sale in open 
Fatket, mixt with Covin, are void. | 


Caſe 24. 


In Coo. 8. 132, Turnet's Caſe ft was thus; Debt was bzought againſt an Exe⸗ To gcce;ve 
cutoz, he pleaded two Recoveries againſt him in the Court of Commou+pleas, which Credicors, 
vid tile to as much as he had in his hauds: The Platutif teplied, that the one was 
by G8vin, and that the other Kecoverer had accepted of a Compoſition, and chat 
the Defeudaut delaped to accept a Releafe to defraid the Plaintiff, And in this 

fe the Plaintiff had Judgment. os. | 5 
| Cafe 25. 

Im Paſch. x2 Jac Stone and Rich, Grobham; the Cafe was; In an Ejectio- To deceive 
ne firmæ R. C. bt tng poflelled of a Leate at will of Lans; and ok divers Chattels, Creditors or 
makes a Gift of aft his Goods and Chattels, real and perſonal, remaining and being Purchaſers, 
about his Chapital Pefſuage, dz eUewhere within the Realm of England, and pet 
konkinueth the Poſſeſſion cherevf. Cook in this Taſeſaiv, If one make #P92tgage 
o2 abſolttte Conveyance of his Land, and pet fill continue the Poſſeſſion, this ſhall 
he laid to be Ftauvulent. And fo was Wiatiiogron's Caſe, But ik the Torivepance 
he orietpConditional, viz, unon paiment of mony,there where the 3tevelf voch not 
pals adſoliicely, bitt üpon a fukirre Convition , Where che Gift is befoze upon pat- 

nent of ſuch a Sum ok mony to the oo when the Convepance is conditio⸗ 
| nal; 
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nal, Coutiuuance in F A after 1705 not in Judgement of Law be laid to 
be Fraudulent; and the Malue in this Caſe is not material. And as to the matter 
of Fraud, it muſt be ſo at the beginning, foz ſubſequent Fraud cannot make it ſo, 
as the Court.agreev. And if a man hath an intention to evade the Statute of 
Arguments of 13 Eliz. 5. whatſoever he ſhall ſay after will not any wates ſalve & amend the mat⸗ 
Fraud. ter, hut it will be Fraud. Decrecy is a great badge of Fraud, but pet no concluding 
pzoof ; the whole Court agreed in this. The keeping allo of the Deed is conſiders 
able. Foz ik he that makes it keeps it, this is a ſtrong Argument of Fraud; 
But if it be kept by him to whom it is made oz any Friend of his, then it is an Ar⸗ 
gument of the contrary. And ſo in this caſe, it being pꝛoved that the Deed was als 
waies in the cuſtody of him to whom it was made, the Court agteedic not to be 
Fraudulent, Bulſtr, 2 part, 226, | | 


i In Paſch, 4. Jac, in the Exchequer in the Caſe of St. Saviour in Soutbwark, it was 
To defraud 2 held, amongſt other things, That if a man doth,in conſideration that his Son ſhall 
Pui@haſor. marry the Daughter of B. covenant to ſtand ſeiſed to the ule of his Son foz Life, 

aud after to the uſe of other Sons in Reverſjon oz Remainder ; that theſe uſes 
limited in Remainder are Fraudulent againſt a Purchaſoz, though the firſt be upon 
good Conſideratton, viz. foz Parriage, Alſo it was holden that the Conſideration of 
Marriage, albeit it be a good Conſideration, pet if a power of Kevocotion be annexs 
ed ts it, it is void as to Strangers. And ika man reſerve a power of Revoracion 
by aſſent of a Stranger, this is Fraudulent, © But if there be a Conſideration to 
be paid befode the Revocation ,- it is otherwiſe, See Standon and Bullock*s'Caſe 

cited in Twyne's Caſe, Coo. 3. Lane's Rep. 22, "M0 

00 Caſe 27. | 
| In Trelpals foꝛ taking a Cow, cc. upon Not guilty pleaded by the Defenvant, 
Tod:ceive the the Jury gives (pecial Uerdict as it follows;rhat is That cheDusband of the Plain- 
=" | tik was leiſed of eighty Acres of Land, held ot the Defendant by Perriot fervice, 
that is, the beſt Beaſts of every Tenant which died ſeiſed, that he had at the time 
af his death; aud that the Yugband of che ſaiv Dekendant, long time befoehis 
death; made a Feoffment of that Land, in conſideration of Marriage and avvante- 
ment of his Don, to the ule of his Son and his Heirs, witch ſuch Agreement; that 
the Don ſhould re⸗demile to his Father koz fozty years, if he ſo long live; and 
that after the Parriage was had, and the Bon redemiſed the Land to his Facher, 
and the Father enjoyed that accozdingly , and paid the Rent to the Lov, ans after 
died; and that the Plaintiff had no notice ofhis Feoffment, and that the Bugband 
at the time of his death was poſſeſſed of the laid Tom, and that the Defendant took it 

as the beſt Beaſt in name of a Herriot, & alſo found the Stat. of 13 Eliz. of: 

dulent Covepances to deceive Credito2s , and lo pzaied the direction of the Court; 


* o 


and this was agreed by the Plaintiff afozeſaid. 
n Cote Chiek Juſtice, That the Starute of 13:Eliz. doth not aid the Defendant, 
inſomuch that the Feoffmert was made foz good Conſideration, and foz- that f 
be within the ſaid Pꝛovilo, foꝛ if that ſhall be avoided at all; it ſhall be avoided by 
the Statute of Marlebridge, which is onely Afﬀermance of the Common Lam ; and 
this is the reaſon, that notwithffanding” the Statut / ſpeaks onely of a Feoffmenc 
- by the Father to his Don and Heir apparent, yet a Feoffment to a Coſin which is 
Beit apparent is taken to be within the Statute. And in the 24. Eliz. in Hir Ham- 
mond Strange's Caſe, it was adjudged, That ifthe Son and Heir apparent in che 
Life⸗time of his Father Purchaſe a Pannoz-of his Father foz good Conſideration 
this is out of the Statute; and ſoit was adjudged in Prodredg's Cale. Allo, 
laid that the Law is an enemy to Fraud, and will not intend ic, being a Conveye 
ante made to; confidetation of a Marriage, to be Fraudulent, no moze then it the 
Father had made a Feofkment co the uſe ofa anger foz Life, the Nemainder in 
Fed do his @ou aud Yeir, the which is not within the. © tatute of Marlebridge, as 
e 277K T | 7 7 | # yin x 


] 
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itisagred in Andrew Woodcoks Cale, 3 Nb 6. 14. b. Allo he conteiren that 
nen Couſideration of Parriagi 1928 il Love 6 


| F be endowed , a that the 

ite of the Son ſhall be endowed , and 1 be 

Father foz 1 8 pears, ik he ſo long lived, Rene 

£9 che Losd, Theſe he intended ta be go duüld be 
enn Pzoviloof.the Btatute 0 to Des ve of 


kraud.Creditozs. But ik it had bern to ſuch intent, chat 18, -to. defra! editoag Fd Bü bl 
this ſhall. not be extended to other intent, that is, to defraud the Lozd of his Herri⸗ — 
ot. And in the 28 of Eliz. it was adjudged in the King's Bench, Ik a man make a — — From] 
et mainder to his Don in Tail 
with divers Remainders over, with power ok Revocation , aud after Bargains and 
ſells to a Stranger upon Condition, and after perfozms the Condition; that pet 
the ürſt Conveyance remains Fraudulent , as it was in the time of the making ol 
it. But this is onely as to the Purchaſo2, and not as to any other. And in Good - 
her's Cale, 3 Coo, G0. a. in debt againſt Heir, which pleads nothing by deſcent day 
of the Writ purchaled, the other joins iſſue, and gives in Evidence Fravdulent Con⸗ 
ve pance; and upon ſpecial Uervict it was adjudged that it was very good. Ser allo 
4. Coo. 4. bc, Vernon's Caſe , the Colluſion to have: Dower and Jotnture-alfv. 


And lo he concluded that Judgement ſhould be given foz the Plaintiff, | 
Warburton Juſtice agr#ed , That the Fraud ſhall not be intended ik it be not 
kound, no moze then if a man grant an Annuity to another Quamdieu ſe bene 
geſſerit, - foz that he need not to averre thar he hach behaved himlelk well, Foz 
this ſhall be intended, if the contrary be not ſhewed by the other party. So Here 
inſomuch that it is not found to be Fraudulent, it ſhall be intended to be bona fide, 
And he agreed, that if it had been Fraudulent at the fürſt, i the Son han made a 
Feoffment over in the Life of the Father, as it is agreed in Andrew 'Woodtok's 
Caſe, 33 H. 6. 14. that then the Fraud is determined. Do here, when the Son 
hath made a Leaſe to his Father, this deterniWWs the Fraud, ik any be. And lo he 
concluded, that Judgement ſhould be given foy the Plaintiff. s £31467 
Winch Juftice agried, inſomuch that“ it is-expzeſs- Conſideration found up the 
Uerdic, and foz that other Conſideration ſhall mot be intended, anv alles that it ſhall 
not be intended chat the Covepance was made to drfraud oz decrive che Lozd of 
uch a Piccadel as an Herriot is, which is oba tmall conſequence: but it it be rann 
within the Statute of 27 Eliz. appatent , that is, if it contain power of Revora- 
tion, which is declared to be apparent Fraud ß the Statute; the Court may take 
notice of chat without any avertment. And he Laich, that in the 2 & 3 lla. Dyer, 
Wamsford's: Caſe, 193. 3. and 9 Eſiz. Dyer 267, 268. there is noaverment of 
Fraud, but expꝛeſs Iſſue jopned uponthe Fraud, and koꝛ that he need not any other 
averument.- And ſo he concluded alto, chat the Judgment ſhould be given foz the 
Nlantiff: and ſo it was ruled accozdingly, it the Defendaut did not ſhew other mat⸗ 
ter tu the contrary at ſuch 5 day, which was not done / Tyret and Litleton, 9 Jac; 
Co;:B;'Brownl, 2 part, 187, %%% B974 JV LD TOTS. 
In an Evidence given to a Jury it was admitted withbat contravickton that ik  . _ ._. 
Judgement in an Action ofDebt be mit again Al 75 ars, x after warrs the 1 
Eeſles alieneth his term, and after the pear the Plantiff lu * * — 
and hath Exetution; that the term is not liable to the tion, —— 


22 


e 
th 
 Uable to the Executton, if the Allignment 
were made bona fide; Allo in that Cook Chiek Juffice'faid,That ik Lefſiet 
aͤllign over his term by Frand to defeat the Executiou, andthe Allignee affignech t r lab 1 
the lame over unto another bona fide, that in the Tn of the ſecond Aﬀigns it to Execution, 
is not liable to Execution. Allo in this Cale it was ſaid fo} Law,chat is man who 
hath Goods but of the value of zo li. be indenter unto two men, viz, to vnle in 20 li. 
ond to another in 10 l. and the Debtoz aſſigns to him whole debt he is in to. N. all 
it Age ac Pay Meier abobe kde 10 “J. 


the Goods, whirh are woꝛth zo li. to the 8 
-  Dobthe ſhall de favourable unto him, this: nent is altogether void, becagſe 
5 —— in part. Bot TS Tere aek it hal nocd $001 the 
wle but onelp tos rhe furpluſages as Twyr?s caſe,Cook z, part 81, Quere-God- 
p bolt;Wilſon & Warmal'scafe, paſch. 8 Jac. Co. B; oth, page 161. 


TY _ Of the ſtrongeſt Aſſnvance,- 8c. Chap. $. 
A. was ſeffev of the fifth part of the Bannoz of H. and C. ok the fitth patt, aud 
M. guney to A. to buy this Bannoz of him: after . tekts A. My Eduncel tells me 
dit cannot fell unlels C. jopns with yourAfter this C. gtants a Rent-tharge of x51, 
tt yrat dut of the Pannoz of D. to S. het youngeſt Don e his He. rs of his Bodp tox 
To deer ive a natitral affeition;he being then but ther prars old, with a Pabvilo, that if B. (whom 
Purchaſor. he intenden to marry) ſhould grant to S. T. the like Nent bf 15 l. and fo2 the like 
re Eftate out of 20 l. a year Land of ;. then the Gzant to be void : After A. did buy the 
fixth part of the Pannoꝛ of D. and he and C. his Wife then newly martiev; ann 
after A. B. and C. bis Wife joyn in a Gꝛant to M. In this tale it was agreed, that 
this Gzant was not frandulent, foz it is the changing of an Eſtate and at a great 
charge: otherwile it were, ik it were upon the tender of a pair of Gloves oz the 

like. Mich. 19. Jac. Co. B, Millards's cafe; 


0 H A P. VIII. 3 
Of the ſtrongeſt Aſſurance that may be made of Land, or for 
paiment of Mom, or performance of any thing agreed upon. 


A* now (foz the cloſe of all) upon the whole Mok, and out of all chat hath 
ben kozmerly ſaid, it may be obſerved and collected, by what way, foz Aflu* 
rence of Land, oz fo} paiment of Pony, oꝛ foz the doing of any other thing, 

by a manifoly Cozdone man may tie another, and have as much engagement and 
aſſurance from another as the Law gan give him. viz. Foz the aſſurance of Land 
bought and ſold, 02 to be ſetled, Fiz, let him that is to part with, oz lettle the 
and, make thereofa Deedof Feofhment,o2 of Bargain and Dale indented aud in⸗ 
d therein let him uſe the wand Enteoff, as well as Bargain and ſel}, with 


cum 
by the C 


e ene releaſe; gow 
| te, Right and Title taand in che Laud, ta him that is to have 
j1, end da his-Peirs. ©, 0 


5. chun fopehe Allurance ot he hegt of ee bb ching ge dove-atior 
7 7 5 e ta oe 9 0 Ae is be an him tomhom 
25 0 3 » 


dan dene, Jet; bing; that ee dot Needle enter into a Dratnte.02 Reco 
— 25 a Mate bee them, jth a Defeaſance fo the — 
net PT he thi ..H#.amongst che Precgvrnis to; PPrecevenss in the Coles. 
2. - 
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2283222222225 


A. 


Sſurances Common, their ſeveral 
A kinds, and their definition, 1 
Aſſignment, what it is, I, 2 
Averment to help a defect in a Fine, 86. 
Averment of Uſes in a Fine, 127 
Antiquity and Authority of a Fine, 204 
Abeyance, when an Eltate in Abeyance, 


| | I 34 
Antient Demefn, Fine there a bar by Cu- 
ſtom, 1353, 156, 158, 180 
Averment, what, againſt a Record, 170 
Adminiſtrator, how-to pay the Debts of 
the Inteſtare, 293 
Andita Dnerela, where it lies, 3:8, 353, 
361, 3645371, 372, 383,415, 419, 4 20 
Appraiſors, if they over- value things ſhal] 
Have them, 324,415, 418, 426 
Antient Demeſo, not lyable to Elegit, and 
how, © 3 
Alienee or Purchaſor, where he ſhall have 
contribution upon a Statute, & c. or 
nor” © 361 
Anaita Quertla, what it is, 371, the pro- 
ceedings in it, ibid. 391, 429, 435, 
443. Caſes concerning ir, 376, 377, 
378, 379, 392, 393, 408, 419. to pre- 
vent Execution upon a judgement, 38 2, 
38 3, 384. to avoid Execution of a Sta- 
tute, | $22,430 
Adminiftrator, Judgement againſt him, 453 


B. 


ſhall be but as one Conveyance, 


what right, and in what time, 45, 46, 
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47, 48, 49, 50, 51 4d 73, 105, 142. 


where it ſhall be a bar to one perſon, 


or one part of the Land, and not to | 
82 


another, 


Bargain and Sale what, 279, 280, 281, 
286. when to be inrolled, 28 1. a good 
aſſurance, 281, 282. how the Deed 
and Inrolment ſhall be conſtrued to re- 
lace, 3 a$2,285 

Bil to be put in upon a Writ of Error, 294 

Bail upon an Audita Querela, where and 
how to be given, 372, how charge- 
able, * + 1 -376 

Bankrupts, what of theirs lyable to Exe- 
cution, 420 

Bail diſcharged, where, 452 


C. 


Confirmation, what it is, and by what 
words made, | 3 2 
Conuſor and Conuſee who, 3. who may 
be a Conuſee, 12 
Concord what, 4. Rules for all kinds of 
Concords, 24, 25, 26, 27, 28. Forms 
of all kinds of Concords, 29 #ſqur ad 40 
Corporation may levie a Fine, and how 
and when, 11, 12, barred: by a: Fine, 

| I03, 104 
Conuzor and Conuſee, by what, names 
they may take in a Fine, 135 14- 
Commiſſioners to take, Fine, who, and 
what others may take a Fine, 417 


Courts, in what Courts a Fine may be le- 


0 vied, | P , I9 
Writ of Covenant, when, where, and bow 
to beentred, | 41 


| Chirographers duty in Tabling Fines in- 


gtoſſed, 


| Ld. 2:48 
| | Claim, who may claim to avoid the bar of 
Bargain and Sale, and Fine and Recovery, | 
made at ſeveral times to one perſon, 
6 
Bar, to whom a Fine ſhall be a bar; of 


-a Fine, and what claim ſhall be ſaid to 
be good, 83, 105, 168, 180 
Caſes and Examples of Fines for illuſtra- 
tion, &c, and where they bar; & 2 
contra, 99 4d 191 
Copyhold Eſtates, where not barred, 101 
Covinin a Fine, how puniſhable, 140 


Cui in vita, an Eſtoppel to the Heir, and 
where, wt 
7 


141 
Conuzance 


| 166, 170 
Covenant for farther Aſſurances, and the 
Uſes, how taken, 173 
Capias ad valentiam, what, 199 
Caſes and Examples of and concerning 
Common Recoveries, for illuſtration, 
and where they bar, & & contra, 
216 ad 238 

Copyhold-Land, whether it may be en- 
tailed, | 219 
Caſes concerning Bargain and Sale, for 
illuſtration, &c. 283 ad 289 


Capias ad ſatisfaciendum,what and when to 


be ſued out, 295» 305, 318 


Coſts and Charges, who ſhall have, 347, 
69 Error will not reverſe a Fine or Recovery 


3 
Conuſor, where he or his Heir ſhall have 


contribution upon a Statute or Recog- | Eſtoppel, when a Fine ſhall work by way 
361, 376, 386, 388 ; | 
Caſes for illuſtration and confirmation of 


nizance, or not, 


matter relating to Judgement, Sta- 
tute, Recognizance, and the Execu- 
tion thereof, and an Audita Qaerela, 
| 376, 377, 378 4d 454 
Covenant to ſtand ſeiſed to Uſes deter- 
mined, 401 
Caſes illuſtrating matters relating to Uſu- 
rious Contracts, 472 


D. 


Dedimus pote atem, a ſpecial Writ to take 
a. Fine, and how it may be executed, 
and their duty that take cognizances of 
a Fine, | 18 

Diſcontinuance what, and its operation in 
a Fine, | 2 55 

Deceit, Writ of Deceit to avoid a Fine, 

| 108 

Diſtreſs for Rent, where to be made for 
Rent, and when good, 123 

Dower, where a Wife ſhall be barred 


thereof, :.5y6 
Death of a Conuſor before the Fine fi- 
niſhed, 164, 170 


Devaſtavit, what, in an Executor, 293 
Deed, the parts of it, 260. conſiderations 
oOfiit, 10d. Names whereby things paſs 
in it. 260 4d 265 
Defeaſance, what, 322 
Double charge, which ſhall be preferred, 
3 52, 387, 398, 406, 407. 409, 421 
Defeaſance, what it is, 367. what acts done 
may be avoided by this, and how, 3 68 
Debt of the Teſtator, which to be firſt 
paid, 386 
Defeaſance where pleadable, 
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Conuzance of a Fine, where well taken, 


| Expoſition of a Fine, 
Entry in part, where it ſhall regain che 


390 | 


Diſcharge of one, where the diſcharge of 


all, 423, 439 


Double charge upon the Land, whac to be 


done, 422, 424. 


Diſcharge, the wethod of difcharging a 


man out of Execution, 4-27 


E. 


Exchange what it is, and what words ne- 
ceſſary thereto, 2 
Eſtate, where it ſhall be good to charge 
Land, 432 


Engroſſing the Fine, what, 


4 
Extinguiſhment of right, when a Fine ſo 
enures, | 6 
well taken, 6, 7, 19 
of Eſtoppel, 11 
Error, where it ſhall reverſe a Fine, & ? 
contra, 19, 43, 44, 45» 84, 104, 137, 
ES : I57, 223, 235 
Exemplification of a Fine, when it may be 
made, 


| 43 
Entry, who may enter to avoid the bar of 


a Fine, and what entry ſhall be ſaid to 
be good, 83, 126, 127, 132, 154, 157, 
160, 162, 166 

84, 85, 86 


whole, 87 
Extinguiſhment of a Term, where, 169, 
175. of a Rent, where, 174, 175, 212 
Eſtate-tail barred, not extinct, where, 181 
Executor, how to pay the Debts of the 
Teſtator, 293. what remedy againſt him, 
or for him, 313, 40g 
Execution , what Execution the Plaintiff 
may have by ſeveral Statutes, 294, 301, 
302, 303, 399. where a new one to be 


ad, 1 294, 312, 449 
Execution what it is, and the kinds of 
It, 295 

Exigent, what it is, 296 


Extend i facias, ard Extent, what, 296. 
where it may be upon part, 355 
Elegit, what, 296, 317, 400, 406, 409. 
ſeveral things relating to Execution in 
it, both as to perſons, parties, and pro- 
ceedings, 297 4 321, 432, 433, 444+ 
when a perſon ſhall be ſaid 1n Execu- 
tion, 309, 400, 405, 411, 412 
Elcape, what ſhall be judged an Eſcape to 
charge the Sheriff, 310, 313, 314, 315» 
316, 317, 381, 382, 416, 417, 426. 
where an Execution ſhall be 1aid io be 
diſcharged, and how, 311 
Eſtate, 


e Ul 
Eſtate, words uſed in the creation of E- 
ſtates, 28 265, 266, 267 
Execution, what Execution may be had on 
a Statute or Recognizance, and of hat 
Land in another County, 346. ſeveral 
paſſages about the ſame, and Fxrents, 
350. how to. be done upon an Elegi, 
384, 385, the proceedings upon an 
Elegit, 423) 429, 445 
Eſcape, action upon it, 4.28 
Executor, how to: be charged, and for 
What, 432 
Efcape, where it ſhall charge the Sheriff, 
438, 439, 440, 441, 442, 443, 453 
Error, Writ of Error if gone by che death 
of the Defendant, 453 


* F. 


Feoffment, what it is, 


I 
Fine, what it is, and the kinds and parts of 


it, 3. when it ſhall be void for Covin, 
487. or otherwiſe, 7, 14. the defini- 
tion of a Fine, 3. is a Feoffment on Re- 
cord, 4, 7. hach five eſſential parts, 4. 
Foet of the Fine, what, 01d. 40, 41,42. 
Fine executed, what, 4, 5. Pine upon a 
Releaſe, ibid. 5. Fine exccutory, what, 
ibid. 125 Fine with a Render, what it 
is, ibid. 88. Fine [ar conceſſit, ibid. 6. 
ſur cogniſance de droit tam um, to what it 
enures, 1614, ſur cogniſance ac droit come 
ceo, & c. ibid. how a Fine diff: rs from 
the judgement and proceedings in o her 
real actions, ibid. Felony to levie 3 Fine 
in anothers name, 7, where; a Fine is a 
bar, ibid. who may be Conuſor in a Fine, 
and where a Fine levied fhall be void or 
not, 8, 9. of what a Fine may be levied, 
14. and by what names, 15, 16, 17. who 
may take a Fine, 17, order and manner 


to ſue out a Fine, 19, what makes it | 


good, and upon what to be levied, 22, 


235 24, 86, 87. Fine and Feoffment but 


one Aſlu:ance, 167 


Fine double, what, and Rules concerning | 


it, 25, 26, 27, 28, 29 
Fine compleat, what, aud whes ic ſhall be 
ſo ſaid, 73. where a Fine may be a- 
voided or nor, and by whom, and how, 
94, 95, 96, 97, 98, where it ſhall be a 
. Forfeicure, 100. how it ſhall enure, 124 
Fieri facias what, and when to be ſued 
out, 2953 318 
Fauxifier de Recovery, what it is, when it 
may be, and by whom, 213, 214 
Fraudulent Conveyance, what, 480, 481, 
482. bow it may be, 61d, 4 86. abhor- 
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red by the Law; ibid. when and where 
to be void, 16d. 482, 483, 484. what 
are ſigns of a fraudulent Deed, 484. 
- Statutes againſt fraudulent Convey- 
ances, 484, 485. bow they ſhall be ex- 
. Pounded, ibid. Caſes concerning frau- 
dulent Conveyances, 487, 488 »/que 
ad 500. fraudulent Con veyances make 
void a Fine, | 6 


G. 


Gift, what ſhall be ſaid a 
what words make it, 2 
Grant by the name of a Reverſion, how 
taken, 172 


good Gift, and 


Ws 
Heir, barred where the Anceſtor is bar- 


red, | 47 
Husband and Wife, where barred by a Re. 
covery, 222 


Heir, where not chargeable in Debt, 390 


Heirs Lands lyable to Execution, where, 
f 439 


Intereſt of parties much regarded by the 
Law to make good any Deed, . 2 
Infant, how he may avoid a Fine, and 
when, & e contra, 9 
diots, may not levie a Fine, 9 
Inrolment of Fines, how and by whom to 
be made, 42, 280, 281 
Hynture may be made by Fine, 89, 114 


IaſpeRion of an Infant, to what avail. 


able, 139, 39k 
Infant, Recovery by him where bind- 
ing, 23 
Indenture of Uſes, what, 238. Proviſoes 
therein, 268 4d 272 
Inrolment of Bargain and Sale, where 
good, 284 
Judgement, what it is, 291. the ſeveral 
kinds thereof, 291, 292, 293. much fa- 
voured in Law, 292 
Inſufficient Inquiſition, ſufficient cauſe for 
a new Extent, 342 
Inquiſition, where good, 406,4-20 
Joyntenancy, where a good Plea to a 
Scire facias, | 414 
Judgement againſt an Adminiſtrator, 453 


K. 


King- Silver, what, 4. 20 
King, where he may bar the Eſtate · tail, 


141. 


1 


141. Writ of Error for him, 229. Re- 
covery againſt Tenant in Tail, Rever- 
ſion in the King, hat bar to the Re- 
yerfion, | 229 
Kings Debtor, Execution again him for 


whom, what and where, 431 
| 1 
Leaſe, what words make a Leaſe, I 


Land, Rules for the certain aſſurance 
and ſettlement of Land, 500, 501. by 
what name Land may be granted in a 
Fine, | 14 

Leaſes for years, conuſance of à Statute 
grant of a Rent, and all other Incum» 
brances by him in Remainder, avoided 
by Common Recovery ſuffered by Te- 
nant in Tail, 218, 224. 

Landon, by Cuſtom there how a Recovery 
binds, 223, 224, 286. Bargain and Sale 


there, 286, 287 
Levari facias, what, and when to be ſued 
Out, 2955 354 
; Liberate, what, 296, 390 


Lands, what Lands lyable to Elegir, 299, 
350, 351. what lyable in Waſt, 300 
Limitation of Uſes, Proviſoes therein, 
267, 268 

Land how to be had again when Execu- 
tion, Oc, is paſt, | 369, 370 
Land, what extendable by Statute, 387 
London, bow Execution ſhall be made 
there, 389 
Land, what chargeable by Recognizance, 
446, 447 

Leaſes, what Leaſes or charges made by 
the Recovery, ſhall be affirmed or a- 

. voided, | 212 


M, 


Married women, or Femes Covert; cannot 
levie a Fine but with great caution, and 
How, 9, 18. when they ſhall be bound 

by a Fine, & & contra, 10. what Com- 
mon Recovery fhali bind her, 220. 
Debt for eſcape of ſuch, her Husband 


being in Priſon, 453 
| x 
Note of the Fine, what, 4-3 20, 42 
Non-claim, where a bar, 47, 150, 151, 
oy : 156, 181, 187 
Nonage,, ſufficient to reverſe a Fine, 
140, 190 


0. 


Obligations what, N 4 
Officers to enter Fines, their duty; and pe- 

nalty for neglect, ff: 7 
Occupance, no ayd grantable therein, 135 
Officers duty in doing execution, 306 


7. 
Poſſeſſions, how they may be trans- 
ferred, | —_ 


1 
7 | Proclamations what, and their effect, 4,20, 


; 2, 112,12 
Perſons prohibited to Sh N Fine by 
Law, 12 
Pleading of a Fine, how it ſhall be taken, 
87,111, 152, 185 
Proclamations, Error therein if it ſhall 
hurt a Fine, 1435152 
Partes fiuis nihil habucrunt, where plead- 
able, 164 
Penſion and Rent are Synonyma, 226 
Prefidents of Indentures and Covenants 
about Fines to be levied, 240, 24 1 ad 
118 by 250 
Preſidents -of Indentures and Covintacs 
touching a Fine already levied, 253, 

| 12 
Prefdents of Indentures and — 
about Recoveries to be ſuffered, 254; 


2 
Preſidents of Bargain and Sale, 288 
Purſuit, freſh purſuit what, 315 


Preſidents of Indentares and Covenants 
already ſuffered, 255, 256 
Prefidents of Indentures and Covenants 
for Fines and Recoveries together, 


9 « og o - = 4 257 
Proviſoes in the Limitation of Uſes, '- 267 
Proviſoes in Indentures to lead the Uſes of 


a Fine, 268 ad 272 
Proviſoes according to ſeveral occaſions, 
275, 276, 277 


Proceedings upon Statutes-Merchant, 325. 
upon Statutes-Staple and Recognizan- 
ces, 34.3 

Prerogative of the King to be firſt ſerved, 

: 407, 428 

Pleading, when too late to diſcharge, 442 

Preſidents of Indentures for entring into 
and acknowledging Statutes, Recogni- 
zances, Judgement, making Defea- 
ſances, and aſſignment of them over, 

455, 56 4 463 


Nun 


2. 


Que redditum reddat, Quid jar lam, 
and Per qus ſerpitia, where neceffary 
for the Conuſee of a Fine, 43,152 
DBuerela, Andita Qnerela, where it lyes, 
We 318 


K. 


Releaſe what, and the words neceſſary 
thereto, f as 2 
Record, Conveyances by matter of Record 
much favonred in Law, 2. the validity 
of ſuch Conveyances, 3 
Recovery, Common Recovery when void 
by Covin, 487. how it differs from the 
Judgement and proceedings in other 
real actions, 6. where neither a bar nor 
diſcontinuance, 70. where a bar, 148, 
174. where it may be avoided or falfi- 
fied, and by whom, 213 
Reverſion or Rent, how it will paſs, 6 
Recurn or Certificate of a Fine, 19 
Remitter what, 
Fine, 56 
Repugnancy in a Fine, how taken, 84 
Rent, how it ſhall paſs upon a Fine levied 
. of a Reverſion, | 
Re-entry, clauſe of Re- entry for non-pay: 
ment of Rent, 4432 
Return of Commiſſioners to take conu- 
ſance of a Fine, where good, I71 
Recovery common, what it is, 192. the 
- ſeveral kinds of it, and how'r is ſuffred. 
192, 193, 195 196 4d 200 


Recovery in value, & pro rata, what, 193, 


213. the nature and efficacy of a Com- 
mon Recovery, and how it operates, 
193, 194, 231, of what a Recovery 
may be had, and by what names, 196, 
197. what ſhall be ſaid a good Common 
Recovery, or not, and who it ſhall bar 
or bind, or not, and how, 200, 201 4d 
208, 217, 218 ad 238. it ſuppofeth a 
Recompence, 219, their abuſes re- 
dreſſed by divers Statutes, 233 
Reverfion , what words neceſſary in the 
Bargain and Sale of a Reverſion, 287, 
289 

Reſcous what, 313, 314 
Revocations of Uſes in former Indentures 
according to the power therein given, 
273. ſeveral Preſidents thereof, 274, 

: 275. 277 

Recognizance what, 3 22. how to be entred 
into, 326, 347. what is lyable to Execu- 


and its operation in a | 


121 | 


tion apon ® Rec6ghizaiice, 4343 335, 
Re- extent, where it ſhall be had, 3 1 293. 
430, 436, 437, 43ʃ 

Return of a Writ ef Exectribg, HEAT 
_ ceſſary, f 399 
Reſtitution, what ſhall be of a Term un- 
duly ſold under an Execution, 413, 427z 
31, 448 


| Releaſe, where it ſhall be a 4 of 


Execution, 434, 445.211 
Recognizance, if it may be bought or 
Remedy for Recoverors againſt Leſſees 

for Rent, Services, or Waſt done, 

g 212, 213 


Surrender, what, * 
Statutes, Laws and Lawyers, the reaſon of 

their encreaſe, | 496 
Seiſin, Habere facias ſeiſinam , where ne- 
5 


ceſſary, | 
Statutes about Fines, 205 21, 22 
Strangers, in what time they may claim 
_ againſt a Fine, . 81 
Stat. 4 H. 7. ex pounded, 106,107 
Statute not avoided by'a Fine, 181 
Statutes concerning Recoveries and Reco- 
verors, 194, 19y 


- . xecurned, and its operation, .198 
Sheriffs return to an Habere facias ſorfi- 

nam, 223 
Star. 9 R. 2. cap. 3. expounded, with ſome 
EReſol ves of the Judges, 230 
Sheriff how to act upon a Judgement, 


Scire facias, Where it maſt be awarded, 
293, 294, 320, 350, 354,' 369. what 
kind of Writ it js, 196 

Sheriff, remedy againſt if he keep the mo- 
ney levied, 301,433 

Statute, what it is, and the kinds of it, 321 

Statute- Merchant, Staple, what, 32 t, 322. 
and how to be entred into, 3 24. What 
ſhall be ſaid a good Statute, and the 
manner of entring into it, 327, 328, 
329, 401. ſeveral particulars relating 
thereto, 323 ad 334, 394, 395. what 
is lyable to Execution upon a Statute, 
334, 335 44 338. how it is to be exe- 
cuted, 339 ad 349 

Stat, 32 H. 8. cap; J. opened and ex- 
pounded, 357 44361 

When 2 Statute or Recognizance may be 
avoided in part, or in all, and howg 

363, 364 363, 366, 367 
Super- 


Summoneas ad warr ant ic , how to be 
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Superſedeas, for what it lies, 364, 372 
ts what he may do on à FI. Fa, Ele- 
Li, , 379, 380, 381, 387, 406,413, 
418, 421, 434 

Stit.. 27 2 'of Fraudulent Coppeyancets 
b expounded, 397 
"Scare. facias in nature of an Audit Aue 
rel, ef 435 

F UE Be T. K 


Tail; Gift in Tail what words neceſſary 


thereto, 14 


*Tenant for life or years, when and how 
they ſhall be bound by a Fine, 10, 11 
"Treaſon, perſons attaint of Treaſon, how 
they may levie a Fine, and to whom and 
what it ſhall enure, 12 


Time wherein to claim under or againſt a a. 
Eine, 69, 71, 72, 190, how the five years: 


;-.» ſhall be accounted, 70, 108 
Tail, Iſſue in Tail where barred by a Com 
mon Recovery, & d contra, . 221 
Time for Inrolment of a Bargain and Sale, 
how to be accounted, * 287 Þ 
Tenant by Execution, where be ſhall hold |. 
the Land over his time, or have a, Re- 
extent, & e contra, 3564357 | 
Tenant by Statute or Recognizance, what 
be may do, 362, 2644 
Teſtators Debts, which of them to be hjrit 
paid, 386,387 


4 
wed 


2 | 


Uſurious Contract may make void a Fine, 
6,98, 184,466 

Uſe of a Fine, how it ſhall enure, 7, 137. 
" ſeveral Uſes of a Fine, and a Preſident 
thereof, 89, go, 91, 92, 93. Declara- 
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